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Assignment  of  policy. 

Sec.  361.  As  has  previously  been  stated,  a  policy  of  fire  insurance 
is  personal,  and  cannot  be  assigned  so  as  to  enable  an  assignee  to 
maintain  an  action  thereon,  unless  the  consent  of  the  insurer  is  had 
to  such  transfer  or  assignment,^  unless  the  policy  on  its  face  is 


^Loring  v.  Manufacturers'  Ins.  Co.,  8  Gray  (Mass.)  28  ;  Carroll  v.  Boston  Marine 
Ins.  Co.,  8  Mass.  515;  Simreal  v.  Dubuque,  etc.,  Ins.  Co.,  18  Iowa,  319;  Columbian 
Ins.  Co.  V.  Lawrence,  2  Pet.  (U.  S.)  25;  JEtna  Ins.  Co.  v.  Tyler,  16  Wend.  (N.  Y.) 
385.  la  Foggy.  Middlesex,  etc.,  Ins.  Co.,  10  Gush.  (Mass.)  327;  3  Ben.  F.  I.  C. 
414,  Shaw,  C.  J. ,  in  commenting  upon  the  questions  involved  in  an  assignment  of 
insurance  policies,  pertinently  said  :  "  This  action  is  brought  by  the  assignees  of 
a  policy  of  insurance  against  fire,  for  $3,000,  on  a  stock  of  goods  in  a  store  at 
Cambridpieport,   originally  made  to  Daniel  Leland  and  James  Luke,  Jr.     By  the 
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made  to  cover  the  interest  of  any  person  who  may  own  or  have  an 
interest  in  the  property  at  the  time  of  loss,  as  where  the  policy  is 


original    act    of    incorporation,    March,   1826,  this  company  was  authorized  to 
make  insurance  on  real  estate  only;  but  by  an  additional  act,  in  March,   1828, 
they  were  empowered  to  insure  all  kinds    of  personal  property,   in    the  same 
way   and  manner    they  were    empowered    to  insure    the  kinds  of  property  m 
said  act    mentioned.      This  act.  We  suppose,   extends  to  all  the  provisions  of 
the    charter,   by-laws,   and    regulations    of    the    company,   made    in    regard    to 
insurance  on  buildings  and    real  estate,  so    far  as  applicable  to  insurance  on 
personal  property.     The    plaintiffs    sue    as  assignees,   and  if    they  can  recover 
at  all,   it  must  be  in  that  capacity,  and  upon  that  title.     As  a  policy  of  insur- 
ance is  not  a  negotiable  instrument,  it  cannot  be  legally  transferred  so  as  to  ena- 
ble the  assignee  to  maintain  a  suit  in  his  own  name,  without  the  consent  of 
the  other  party.     But  in  general,  at  the  common-law,  where  one  party  assigns  all 
his  right  and  interest  in  the  contract,  and  the  assignee  gives  notice  to  the  other 
party  to  the  contract,  and  he  agrees  to  it,  this  constitutes  a  new  contract  between 
one  of  the  original  parties  and  the  assignee  of  the  other,  the  terms  of  which  are 
regulated  and  fixed  by  those  of  the  original  contract.     This  rule  applies  to  poU- 
cies  as  well  as  other  contracts,  and  it  is  often  convenient  and  desirable  to  apply 
it  ;  and  there  are  two  cases  where  this  application  frequently  happens.     The  first 
is,  when  the  insured  property  is  alienated  or  sold  by  the  assured.    After  such 
sale,  if  nothing  more  is  done— no  surrender  or  change  of  the  policy — and  the 
goods  should  be  burnt,   nobody  could  recover  on  the  policy  ;  not  the  original 
assured,  for  he  has  sustained  no  loss  ;  the  property  was  not  his,  and  the  loss  of  it 
was  not  his  loss  ;  not  the  purchaser,  because  he  had  no  contract  with  the  com- 
pany.   And  although,  in  popular  language,  the  goods  are  said  to  be    insured 
against  loss  by  fire,  yet,  in  legal  effect,  the  original  assured  obtains  a  guaranty  by 
the  contract  that  he  shall  sustain  no  damage  by  their  destruction  by  fire.     But  in 
case  of  such  sale  or  alienation  of  the  insured  property,  the  original  assured  having 
no  longer  any  interest  in  the  policy,  except  to  claim  a  return  of  premium,  if  he 
will  assign  his  policy,  or  his  contract  of  insurance  to  such  purchaser,  and  the 
company  assent  to  it,  here  is  a  new  and  original  contract,  embracing  all  the  ele- 
ments of  a  contract  of  insurance  between  the  assignee  and  the  insurers.     The 
property   having   become  the    purchaser's,    is    at    his  risk,    and  if    burnt,    it 
is  his  loss  and  he  has  a  good  original  contract,   upon  a  valid  consideration,  to 
guarantee  him  against  such  loss .    Accordingly,  provision  is  made  in  the  charter 
and  by-laws,  and  also  by  the  terms  of  the  policy,  for  an  assignment  of  the  con- 
tract ;  the  company  returns  no  part  of   the  premium,   but   the    assignee   has 
the  benefit  of  it,  upon  such  terms  as  he  and  his  assignor  may  determine  :  the 
assignment  is  indorsed  on  the  policy,  and  presented  to  the  president  of  the  com- 
pany, who  ordinarily  is  authorized  to  give  the  assent  of  the  company  to  the  as- 
signment ;  the  old  deposit  note  is  surrendered,  and  a  new  deposit  note  is  given  by 
the  assignee.     In  the  regulations  of  this  company  in  a  circular  of  instruction  to 
agents,  a  form  is  given  for  such  transfer,  notifying  the  sale  of  the  property,  naming 
the  purchaser,  and  assigning  to  such  purchaser,  his  executors,  etc.,  the  policy  of 
insurance,  and  in  case  of  loss,  directing  the  amount  to  be  paid  to  the  said  pur- 
chaser, his  heirs,  etc.    Upon  each  assignment  perfected,  there  is  an  entire  change 
in  the  contract,  in  the  party  contracted  with,  in  the  insurable  interest  in  the  prop- 
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"  for  the  benefit  of  whom  it  may  concern,"  ^  or  is  made  transfer- 
rable  by  statute.^     But,  although  the  policy  is  conditioned  to  be 


erty  at  risk,  and  it  becomes  an  insurance  on  the  property  of  the  assignee,  and 
ceases  to  be  a  contract  of  insurance  of  the  property  of  the  assignor. 

But  there  is  another  species  of  assignment,  or  transfer  it  may  be  called,  in  the 
nature  of  an  assignment  of  a  chose  in  action  ;  it  is  this  :  '  In  case  of  loss,  pay  the 
amount  to  A.  B.'  It  is  a  contingent  order  or  assignment  of  the  money  should  the 
event  happen  upon  which  money  will  become  due  on  the  contract.  If  the  insurer 
assents  to  it,  and  the  event  happens,  such  assignee  may  maintain  an  action  in  his 
own  name,  because,  upon  notice  of  the  assignment,  the  insiu-er  has  agreed  to  pay 
the  assignee  instead  of  the  assignor.  Mowry  Y.'Todd,  12  Mass,  281.  But  the  or- 
iginal contract  remains  ;  the  assignment  and  assent  to  it  form  a  new  and  deriva- 
tive contract  out  of  the  original.  But  the  contract  remains  as  a  contract  of  guar- 
antee to  the  original  assured  ;  he  must  have  an  insurable  interest  in  the  property, 
and  the  property  must  be  his  at  the  time  of  the  loss.  The  assignee  has  no  insur- 
able interest,  prima  facie,  in  the  ijroperty  burnt,  and  does  not  recover  as  the 
party  insured,  but  as  the  assignee  of  a  party  who  has  an  insurable  interest  and  a 
right  to  recover,  which  right  he  has  transferred  to  the  assignee,  with  the  consent 
of  the  insurers. 

The  plaintiffs,  to  recover  in  the  present  case,  must  prove  themselves  assignees 
of  the  contract,  because  they  prove  an  alienation  of  the  property,  and  a  sale  to 
themselves,  long  before  the  fire,  so  that  all  insurable  interest  in  Lhe  original  assured 
had  ceased,  and  no  loss  was  sustained  by  them  by  the  fire,  payable  to  anybody. 
The  plaintiffs  having  acquired  the  property,  so  that  it  was  at  their  risk,  the 
question  is,  whether  they  have  proved  such  an  assignment  of  the  contract  as  to 
bring  themselves  within  the  provisions  of  the  charter  and  by-laws,  as  assignees, 
holding  in  all  respects  the  rights  of  the  original  assured. 

In  order  to  prove  their  title  as  assignees,  the  plaintiffs  offered  the  original  policy 
made  in  1845,  to  Leland  and  Luke,  Jr.,  the  subsequent  transfer  of  Daniel  Leland, 
Jr.,  who  had  become  the  assignee  of  the  policy,  and  the  sole  owner  of  the  stock  ; 
and  a  sale  in  March,  1847,  of  the  whole  stock  to  the  plaintiffs.  There  are  several 
indorsements  on  the  policy,  but  none  affecting  the  present  case,  until  the  one  said 
to  have  been  made  and  indorsed  April  1,  1848,  in  the  words  following  :  '  For 
value  received,  pay  the  within,  in  case  of  loss,  to  Fog  and  Hearsey.'  By  the 
twelfth  section  of  the  act  of  incorporation,  the  '  grantee  or  alienee  of  the  property 
insured,  having  the  policy  assigned,'  may  have  the  same  ratified,  etc.,  to  his  own 
proper  benefit,  on  application  to  the  directors,  and  with  their  consent,  within 
thirty  days  next  after  such  alienation,  on  giving  proper  security,  etc.  Here  it  is 
manifest  that  no  assignment  to  the  plaintiff  of  any  kind  was  made  till  more  than 
a  year  after  the  time  of  the  sale  of  the  stock.  But  if  the  directors  had  been 
notified  of  such  sale  and  alienation  of  the  stock  insured,  and  had  been  informed 

^  Bor/ers  v.  The  Howard  Ins.  Co.,  6  Paige  Ch.  (N".  T.)  583  ;  Lawrence  v.  Sehor, 
2  Caines  (IvT.  Y.)  203  ;  Seamans  v.  Loring,  1  Mason  (U.  S.)  127;  Augusta  etc.,  Ins. 
Co.  v.  Abbott,  12  Md.  348  ;  Ballard  v.  Merchants'  Ins.  Co.,  9  La.  258  ;  Bell  v. 
Western  M.  &  F.  Ins.  Co.,  5  Bob.  (La.)  423  ;  Forgay  v.  Atlantic  etc.,  Ins.  Co.,  2 
Rob.  QS.  Y.)  79 ;  Watson  v.  Swan,  11  C.  B.  (N.  S.)  756. 

2  N.  T.  Life  Ins.  Co.  v.  Flack,  3  Md.  341. 
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void  in  case  of  transfer  or  assignment,  the  company  may  waive  the 
breach,  even  after  loss,  and  a  recognition  of  the  claim  by  adjusting 


that  a  full  and  complete  transfer  of  the  contract,  and  all  interests  in  it,  had  been 
made,  although  at  a  time  more  than  thirty  days  after  the  sale,  and  had  then  ex- 
pressed their  full  assent  to  it,  it  might  he  a  waiver  of  the  mere  point  of  time. 
Waiving  that  point,  therefore,  the  question  is,  whether  the  indorsement  in  ques- 
tion was  an  assignment  of  the  policy,  and  was  so  understood  and  assented  to  by 
the  company.  It  is  in  few  and  brief  terms,  and.  prima  facie  we  should  be  inclined 
to  think  that  it  was  not  an  assignment  of  the  contract,  but  only  of  a  right  to  the 
money  in  case  of  loss.  But  it  was  strongly  urged  by  the  plaintiffs  that  it  was 
intended  by  one  party  as  a  transfer  and  assignment  of  the  entire  policy,  and  was 
so  understood  by  the  other,  and  that  the  circumstances  which  preceded,  attended, 
and  followed  it  would  be  sufficient  to  show  tliat  it  was  so  intended  and  understood. 
When  words  are  doubtful,  it  is  competent  for  parties  to  go  into  proof  of  the  rela- 
tion in  which  the  parties  stood  to  each  other,  the  acts  mutually  done  by  them,  and 
generally  the  surrounding  circumstances,  in  order  the  better  to  understand  the 
meaning  of  the  language  used  by  them,  and  thus  ascertain  their  intent ;  and  under 
this  rule  the  evidence  was  admitted.  But  we  think  the  ruling  was  sufficiently 
favorable  to  the  plaintiffs,  in  permitting  them  thus  to  go  into  evidence  aliunde,  to 
explain  the  terms  of  the  transfer. 

The  plaintiffs,  in  order  to  satisfy  the  court  and  jury  that  their  circumstances 
were  such  as  usually  attend  a  full  assignment  of  the  contract,  were  permitted  to 
prove  if  they  could,  1.  That  there  was  an  actual  alienation  of  property  by  the 
assignee  of  the  original  assured  to  the  plaintiffs.  2.  That  this  fact  was  known  to 
the  president  when  he  gave  the  assent  of  the  directors  to  the  transfer  as  it  was 
actually  made  and  presented  to  the  company.  3.  That  the  plaintiffs,  as  assignees, 
filed  their  own  deposit  note  in  place  of  the  deposit  note  originally  given  by  the 
assured.  4.  That  this  fact  was  known  to  the  president  and  secretary  of  the  com- 
pany when  they  gave  the  assent  of  the  company  in  behalf  of  the  directors. 
There  was  some  evidence  tending  to  show  that  a  new  deposit  was  made  by  the 
assignees,  and  placed  in  the  hands  of  Pond,  now  deceased,  who  had  been  the 
agent  of  the  company  for  receiving  proposals,  through  which  this  policy  was 
originally  made  ;  but  the  evidence  failed  to  show  that  he  had  any  authority  to 
receive  deposit  notes  on  the  assignment  of  a  policy,  and  the  evidence  was  very 
strong  that  no  such  note  was  deposited  with  the  then  treasurer,  or  any  resident 
agent  of  the  company  by  Pond,  or  otherwise.  We  think,  therefore,  that  the  jury 
were  rightly  instructed  that  if  such  a  note  had  been  left  with  Pond,  but  he  never 
transmitted  it  to  the  company,  or  notified  the  proper  olflcers  of  the  company  of  his 
having  it,  it  could  not  be  considered  proof  that  the  plaintiffs  had'  complied  with 
that  requisition  of  the  law  which  requires  a  new  deposit  note  before  the  assigm 
ment  is  complete.  Again,  as  to  the  knowledge  of  the  president  at  the  time  he 
assented  to  tlie  assignment  as  made  to  pay  to  the  assignees  in  case  of  loss.  The 
extent  of  a  simple  assent  to  a  statement  or  proposition  must  depend  on  the  terms 
of  such  proposition.  If  the  most  natural  construction  of  the  terms  of  this  assign- 
ment was,  that  it  was  the  assignment  of  a  right  to  the  assignees  to  recover  the 
money  in  case  of  loss,  which,  but  for  such  assignment,  would  be  due  to  the  origi- 
nal assured,  then  the  conclusion  would  be  that  they  assented  to  that  proposal.  But 
if  the  plaintiffs  would  show  that  the  assured  had  at  that  time  sold  their  property  to 
the  assignees,  and  that  the  assignees  had  duly  given  a  new  deposit  note,  in  order  to 
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the  loss  with  the  assignee  is  such  a  waiver  of  the  breacli,  and  an 
assent  to  tlie  transfer,  as  will  enable  the  assignee  to  sue  for  and 
recover  the  loss,  and  hold  the  funds  resulting  therefrom  against 
either  the  assignor  or  his  creditors.^  An  assignment  of  a  policy 
as  collateral  security  vests  an  equitable  interest  in  the  assignee, 
wliich  will  be  enforced  against  the  creditors  of  the  assured,^  and, 
generally,  it  may  be  said  that,  in  equity,  an  assignment  of  a  policy 
will  be  made  to  inure  to  the  benefit  of  tlie  assignee  if  there  is  no 
violation  of  any  condition  in  the  policy  by  such  assignment,^  and  may 
be  enforced  by  the  assignee,  in  the  name  of  assured,  either  at  law 
or  in  equitj'-.*  But  the  assured  may  plead  any  defense,  either  to 
defeat  the  action  or  reduce  the  recovery,  that  could  be  set  up  if 
such  assignment  had  not  been  made,  except  payment,  after  notice 
of  assignment.^  "Wliere  tlie  policy  prohibits  an  assignment,  an 
assignment  without  the  insurer's  consent  invalidates  it,^  but,  in 
the  absence  of  such  a  condition,  the  validity  of  the  policy  is  not 
affected  thereby,  but  still  remains  operative  as  to  the  assured  ; ' 


draw  the  conclusion  that  the  officers  of  the  company  knew  and  understood  that  this 
was  an  assignment  of  the  contract,  and  assented  to  it  witli  tliat  understanding,  tlie 
burden  of  proof  was  upon  tliem  to  show  that  these  officers  had  that  knowledge. 
But  Brooks  and  Shattuck  both  testified  that  they  never  knew  or  heard  of  the  sale 
and  transfer  of  the  stock  by  Leland,  Jr.,  to  the  plaintiffs,  until  the  spring  of  iy4'.(, 
which  was  long  after  their  assent  to  the  transfer;  and  wlien  they  heard  of  it,  they 
gave  notice  to  the  plaintiffs  that  there  was  no  deposit  note  given  by  them,  and  that 
the  policy  was  void  unless  such  note  was  given.  These  were  tlie  principal  points 
to  which  tlie  instructions  of  the  court  referred,  and  we  think  they  were  correct  and 
were  adapted  to  the  state  of  the  evidence." 

1  Ins,  Go.  V.  Traslc,  8  Phila.  (Penn. )  32.  So,  where  an  assignment  was  made, 
and  the  agent  of  the  insurers  knowing  the  fact,  renewed  it,  it  was  held  a  Avaiver  of 
the  breach  and  a  sufficient  assent  to  the  assignment,  even  though  knowledge  thereof 
only  came  to  the  agent  when  the  renewal  was  made.  BlUon  v.  Manuf.  las.  Co., 
7  Am  Law  Reg.  661  (U.  S.  C.  C),  and,  although  the  assured  has  parted  with  all 
his  interest  in  the  property  insured  to  the  assignee,  the  assignee  may  maintain  an 
action  against  the  insurer  in  the  name  of  the  assured  for  a  loss  occurring  subse- 
quent to  the  renewal. 

2  Wakefield  v.  Martin,  ?,  Mass.  558;  Lazarus  v.  Com.  Ins.  Co.,  19 Pick.  (Mass.)  81. 
^  Carpenters.  Providence  Ins.    Co.,  16  Pet.   (IT.  S)  502;   Traders'  Lis.    Co.  v. 

Bobert,  9  Wend  (N.  Y.)   404. 

^  Carter  V.  U.  S.  Ins.  Co.  1  John.  Ch.  (K.Y.)  463;  JesselY.  Williamshurrjh  Ins. 
Co.  3  Hill  (N".  T)  88  ;  Mann  v.  Herkimer,  etc.,  Ins.  Co.,  4  id.  187. 

^  Archer  Y.  Merchants'  etc.,  Ins.  Co.  43  Mo.   434. 

^  Smith  V.  Saratoga,  etc.,  Ins.  Co.,  3  Hill  (N.  T.)  508  ;  Fcrru  v.  Oxford  Ins.  Co., 
67  Penn.  St.  373. 

'  Earlv.  Shaw,  1  Johns.  Cas.  .(jS".Y.)  314. 
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nor  does  an  assignment  after  a  loss  has  transpired  invalidate  it. 
In  such  case,  the  insurer  becomes  absolutely  a  debtor  to  the  assured 
for  the  amount  of  the  actual  loss,  to  the  extent  of  the  sum  insured, 
and  it  may  be  transferred  or  assigned  like  any  other  debt.  After 
a  loss,  the  delectus  personce  no  longer  becomes  material,^  and  even 
though  the  policy  prohibits  such  an  assignment  and  provides  that, 
if  so  assigned,  the  policy  shall  be  void,  it  is  held  that  such  pro- 
hibition is  void,2  as  the  insurer  cannot  restrict  the  assignment  of  a 
debt.  The  reasons  that  induce  the  restrictive  clause  have  no  ex- 
istence or  application  after  the  risk  has  ceased.^  If,  however,  the 
property  is  sold  before  a  loss,  and  the  policy  is  assigned  afterwards, 
it  is  inoperative,  because  the  assured  must  own  the  property  at  the 
time  of  loss,  or  there  is  nothing  at  risk.*  "These  policies,"  said 
Lord  Chancellor  King,  in  the  case  last  referred  to,  "are  not  in- 
surances of  the  specific  things  mentioned  to  be  insured;  nor  do 
such  insurances  attack  on  the  realty,  or  in  any  manner  go  with 
the  same,  as  incident  thereto,  by  any  conveyance  or  assignment, 
but  they  are  only  special  agreements  with  the  persons  insured  against 
such  loss  or  damage  as  they  may  sustain.  The  party  insured  must 
have  a  property  at  the  time  of  the  loss.  *  *   These  policies"  said  he 


1  Carter  y  Humboldt  Ins.  Co.,  12  Iowa,  287  ;  West  Branch  Ins.  Co.  v.  Half  en- 
stein,  40  Penn.  St.  289  ;  Brichta  v.   Lafayette  Ins.  Co.,  2  Hall   (N.  Y.)  372. 

2  West  Branch  Ins.  Co.,  v.  Halfensten,  40  Penn.  St.  289  ;  Gait  v.  National  Pro- 
tection Ins.  Co.,  25  Barb.  (X.  T.)  189;  Pennebaker  v.  Tomlinson,  1  Tenn.  Ch.  598  ; 
Mershon  v.  National  Ins.  Co.,  34  Iowa,  87  ;  Manley  v.  Ins.  Co.,  of  N.  America,  1 
Lans.  (N".  T.)  20  ;  Carroll  v.  Charter  Oak  Ins.  Co.,  1  Abb.  Dec.  (N.  T.)  316  ; 
Courtney  v.  N.  Y.  City  Ins.  Co.,  28  Barb.  (N.  Y.)  116  ;  Perry  v.  Merchants'  Ins. 
Co.,  25  Ala.  35.5  ;  Walters  v.  Washinrjton  Ins.  Co.,  1  Cole  Cas.  (X.  Y.)  404  ;  Mel- 
lenY.  Hamilton  Ins.  Co.,  17  N.  Y.  609.  See  contra,  Deyv.  Poughkeepsie  Ins.  Co., 
23  Barb.  (N,  Y.)  623  ;  4  Ben.  P.  I.  C.  181.  But  the  doctrine  of  this  case  was  after- 
wards repudiated  in  Courtney  v.  N.  T.  City  Ins.  Co.,  ante,  and  in  Goit  v.  Ins.  Co., 
ante,  and  is  not  recognized  as  of  any  validity  as  an  authority  in  the  New  York 
courts.  Indeed,  the  opinion  is  very  loose,  and  cites  no  authorities  to  support  it. 
In  Alkan  v.  F.  H.  Ins.  Co. ,  53  Wis.  13(3  it  was  held  a  condition  in  an  insurance 
policy,  purporting  to  invalidate  the  contract  for  an  assignment  of  the  policy,  made 
after  the  insurance  money  becomes  due,  is  as  inconsistent  with  the  covenant 
of  indemnity,  and  as  contrary  to  public  policy.  Bradley  v .  Peixoto ,  3  Fes.  ,Jr,  324; 
Gart  V.  Insurance  Co.,  25  Barb.  (jST.  Y.)  189  ;  Courtney  y.  Insurance  Co.,  28  id.  116; 
West  Branch  Ins.  Co.  v.  Ilalfenstein,  40  Penn.  St.  140.  Boyer  Williams  Ins.  Co., 
V.  Carrinrjton  43  Mich  252. 

^  Brichta  Y.  N.    Y.,  etc.,  Ins.  Co.,  2  Hall  (N".  Y.)  .362  ;  1  Ben.  F.  I.  C.  282. 

4  Lynch  v.  Balzell,  3  B.  &  P.  C.  431;  1  Ben.  F.  I.  C.  1 ;  Sadlers'  Co.  v.  Badcock, 
2  Atk.  554  ;  1  Ben.  F.  I.  C.  7. 
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further  on  in  the  course  of  his  opinion,  "  are  not  in  their  nature  as- 
signable, nor  is  the  interest  in  them  ever  intended  to  he  transferable 
from  one  to  another,  without  the  express  consent  of  the  office." 

The  fact  that  a  policy  is  "payable  in  case  of  loss  "  to  A.,  does 
not  make  A.  an  assignee  of  the  policy,  so  that,  except  in  those 
States,  where  aided  by  statute,  he  can  maintain  an  action  upon  the 
policy  in  his  own  name.^ 

Attempt  to  assign  does  not  defeat  policy. 

Sec.  362.  A  mere  attempt  to  assign  apolicy  which  is  not  consiun- 
ated,  does  not  defeat  it,  and  it  still  remains  operative,  unless  the 
assured  has  parted  with  his  interest  in  the  property.  Thus,  where 
the  assured  wrote  and  signed  an  assignment  upon  the  policy  to  A., 
and  sent  it  to  the  insurers  to  obtain  their  consent  thereto,  which 
they  refused,  it  was  held  that  this  was  a  mere  attempt  to  assign, 
but  not  an  assignment  in  fact  that  would  defeat  a  recovery  upon 
the  policy  by  the  assured  himself.^  The  mere  possession  of  the 
policy  by  a  third  person  does  not  evidence  an  assignment.  There 
must  be  an  assignment  in  fact,  or  the  rights  of  the  assured  or  of  an 
equitable  assignee  are  not  affected  thereby.^ 

Assignment  is  collateral  security. 

Sec.  363.  A  mere  prohibition  against  an  assignment  of  a  policy, 
does  not  prevent  its  being  pledged  as  collateral  security  for  a 
debt,*  but  if  the  policy  prohibits  the  assignment,  transfer  or  pledg- 
ing of  a  policy,  it  cannot  be  used  as  collateral  security ;  but  the 
mere  fact  that  a  policy  is  deposited  with  a  third  person  does  not 
furnish  even  prima  facie  evidence  that  the  policy  was  pledged, 
even  though  such  person  is  acting  as  the  assignee  of  the  assured 
under  a  general  assignment  for  the  benefit  of  creditors,  which 
includes  all  policies  of  insurance,  as  it  will  be  presumed  that  the 


1  Male  V.  Mechanics'  Ins.  Co.,  6  Gray  (Mass.)  169  ;  4  Ben.  F.  I.  C.  59  ;  Togrj  v. 
Middlesex,  etc.,  Ins.  Co.,  10  Gush.  (Mass.)  346;  .3  Ben.  F.  I.  C.  419;  Buss  v.  Waldo 
Ins.  Co.,  52  Me.  187.  But  see.  National  l7is.  Co.  v.  Crane,  16  Md260,  where  it 
was  held  that  such  words  written  in  the  policy  operated  as  an  assignment. 

2  Smith  V.  Monmouth  Mut.  F.  Ins.  Co.  50  Me.  96. 
8  Wood  V.  Phoenix,  etc.,  Ins.  Co.,  22  La.  An.  617. 
<  The  People  v.  Beigler,  m\\&  Den.  K.  Y.  133. 
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assHred  intended  only  to  pass  those  policies  that  were  susceptible 
of  being  passed  under  such  an  instrument.^ 

Assignment,  w^hat  is. 

Sec.  364.  After  loss,  no  particular  form  is  necessary  to  consti- 
tute an  assignment  of  the  assured's  interest,  either  in  whole  or  in 
part.  Any  writing  that  directs  the  payment  of  a  certain  sum  to 
the  holder,  operates  as  an  assignment  to  that  extent,  as  an  order 
upon  the  insurers  ;  and  if,  aitiv  notice  thereof,  they  pay  thte  whole 
sum  to  the  assured,  or  a  former  assignee  whose  claim  does  not 
cover  the  whole  sum,  a  recovery  maj'  be  had  against  the  insurer 
for  the  sum  due  under  the  order .^  And  the  words,  "  loss,  if  any, 
payable  to  A.,  "operates  as  an  assignment  to  A.  of  the  whole 
amount  secured  by  the  policy.^  After  a  policy  has  been  assigned, 
or  after  the  insurers  have  been  directed  by  the  assured,  in  case  of 
loss,to  pay  to  a  certain  person  the  amount  secured  by  the  policy, 
or  a  part  thereof,  the  assured  cannot,  if  the  assignment  was  upon 
a  valid  consideration,  withdraw  the  same  ;  but  as  long  as  the 
interest  of  the  assignee  remains,  the  insurer  is  bound  to  account 
to  him  under  the  assignment,  although  the  assured  subsequently 
assigned  the  policy  to  another  person.*  Thus  in  the  last  case  the 
assured,  a  clerk,  robbed  his  employers  of  a  considerable  sum  of 
money,  and  was  prosecuted  and  convicted  by  them  of  the  offence. 
He  assigned  certain  fire  policies  to  them  as  security  for  the  amount 
stolen  by  him,  and  the  insurers  Avere  notified  of  the  assignment. 
Subsequently  he  executed  another  assignment  to  other  parties. 
In  proceedings  in  equity  to  settle  the  question  as  to  who  was  en- 
titled to  the  proceeds  of  the  policies,  it  was  held  that  the  assignees 
under  the  first  assignment,  were  equitably  entitled  thereto.^ 

Merely   leaving  the   policy  in   the  custody   of  a  third  person  to 


Lnzarus  v.   Com.  Ins.  Co.,  5  Pick,    (ilass.)  76  ;  Edwards  v.  Martin.  L.  E.  1, 
Eq.  Cas.  121. 

"  nall\.  Dorchester  Mut.  Ins.  Co.  ,111  JIass.  53  ;  Xoru'ood  v.  Guerdon,  60111. 
250  ;  Chaione  v.  Baylls,  31  Beav.  351  ;  Jones  v.  Consolidated,  etc.,  Ass,  Co.,  26 
Beav.  25U. 

^  National  Ins.   Co.  v.  Crane,  16  Md.  260. 

*  Chowne  v.  Baylls,  31  Beav.  351. 

^  See  Dicfci'nson  V.  Phillips,  1  Barb.  (X.  Y.)  4.54. 
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whom  the  assured  is  indebted  does  not  operate  as  an  assignment  to 
him,  nor  does  he  thereby  acquire  any  rights  to  the  proceeds  of  the 
policy.^ 

Before  a  loss  under  a  policy  has  transpired,  the  giving  of  an 
order  upon  the  insurer  to  pay  the  loss,  if  any,  to  A.,  does  not 
operate  as  an  assignment  of  the  policy  within  the  meaning  of  a 
prohibition  in  the  policy.  The  title  to  the  policy  is  not  tliereby  af- 
fected, but  merely  the  fund  that  may  become  due  thereunder.^ 

It  has  sometimes  been  stated  by  text  writers,  and  apparently 
held  by  the  courts,  that  general  assignment  of  all  his  propei'ty 
made  by  the  assured  to  an  assignee  for  the  benefit  of  his  creditors, 
operates  as  an  assignment  of  the  policies  covering  the  property  as- 
signed. But  this  is  erroneous,  and  a  general  assignment  of  the 
assured's  property,  unless  by  statute,  upon  making  such  assign- 
ment, he  is  discharged  from  his  debts  and  is  divested  of  all  his  title 
in  the  property,  does  not  affect  the  validity  of  the  policies  covering 
the  property,  and  does  not,  even  though  the  words,  and  "  all  ^^ollcies 
of  insurance  "  are  used  in  the  assignment,  pass  ang  policies  except 
such  as  are  susceptible  of  transfer.^  But  where  the  assignment, 
by  virtue  of  any  statute,  passes  all  the  title  of  the  assured  in  the 
property  to  the  assignee,  and  no  interest  remains  in  the  assured,  the 
policies  thereon  are  invalidated  ;  not,  however,  because  the  assign- 
ment operates  as  an  assignine7it  of  the  policies,  but  because  the  assured 
has  been  divested  of  all  interest  in  the  property  insured. 

Assignment  invalidates,  although  property  still  remains  in  assured. 

Sec.  365.  The  fact  that  the  policy  is  assigned,  contrary  to  the 
provisions  of  the  policy,  invalidates  it,  even  though  the  property  in- 
sured is  not  assigned.  The  insurers  are  not  bound  to  inquire 
whether  the  title  to  the  property  passes  with  the  assignment  of  the 
policy.  It  is  enough  that  the  assured  has  violated  the  conditions 
of  the  policy,  whether  the  assignee  had  any  interest  to  sustain  the 
assignment  or  not.''  an  assignment  of  a  policy  made  before  but 
not  delivered  until  after  a  loss  does  not  avoid  the  policy,  because 


'^Hitchcock  V.  N.  W.  Ins.  Co.,  26  jST.  Y.  68. 

''Euss  V.  Waldo  Mut.  Ins.  Co.,  52  Me.  187;  Succession  of  Risley,  11  Rob.  (La.) 
298. 

^Lazarus  v.  Com.  Ins.  Co.,  5  Pick.  (Mass.)  76. 

« Smith  V.  Saratoga,  etc.,  Ins.  Co.,  1  Hill  (N".  T.)  497. 
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it  does  not  take   effect  until  delivery,  and   then  operates   merely 
as  an  assignment  of  the  money.^ 

Rights  of  assignee. 

Sec.  366.  By  an  assignment  of  the  policy,  with  the  consent  of 
the  insurer,  the  company  is  not  regarded  as  yielding  any  of  its 
rights  as  to  the  performance  hj  the  assured,  of  all  the  conditions 
of  the  policy,  and  any  violation  hy  the  assured  of  any  of  the  con- 
ditions of  the  policy,  is  fatal  to  a  recovery  hy  the  assignee?  The 
same  defenses  may  by  made  in  an  action  brought  by  an  assignee, 
as  could  be  made  if  the  action  was  brought  by  the  assignor.^ 


^  Watertown  F.  Ins.  Co.  v.  Grover  &  Baker  Sewing  Machine  Co.  41  Jlich.  131. 

-  Illinois  Mut.  Ins.  Co.  y.  Fix,  53  IlL  151  ;  Birdseye  t.  City  F.  Ins.  Co.,  26 
Conn.  165  ;  Eastman  v.  Carroll  Co.  Ins.  Co.,  45  Me.  307  ;  Mellen  v.  Hamilton  Ins. 
Co.,  17  X.  T.  609  ;  Grosvenor  t.  Atlantic  F.  Ins.  Co.,  id,  "Atl  ;  Archer  \.  Herchants', 
etc.,  Ins.  Co.,  43  ilo.  434  ;  Bowditch  Ins.  Co.  v.  Winslow,  3  Graj'  (Mass.)  415  ; 
Papke  V.  Resolute  Ins.  Co.,  17  Wis.  378  ;  Loring  v.  Manufacturers'  Ins.  Co.,  8  Gray 
(Mass.)  28;  Bergesonv.  Builders'  Ins.  Co.,  38  Cal.  541  ;  Home  Mut.  Ins.  Co.  v. 
Hauslin,  60  111.  521  ;  State  Mut.  F.  Ins.  Co.  v.  Roberts,  31  Penn.  St.  438  ;  MerriU 
T.  Farmers',  etc.,  Ins.  Co.,  48  Me.  285  ;  Young  v.  Fagle  Ins.  Co.,  14  Gray  (Mass.) 
150. 

3  Hale  V.  Mechanics',  etc.,  Ins.  Co.,  6  Gray  (Mass.)  169  ;  Archer  v.  Merchants', 
etc.,  Ins.  Co.,  43  Mo.  434  ;  Bergeson  v.  Builders'  Iivi.  Co.,  38  Cal.  541  ;  Baltimore 
Ins.  Co.  V.  McFadden,  4  H.  &  J.  (Md.)  31.  See  cases  cited  in  the  last  note.  In 
Illinois,  etc..  Ins.  Co.  v.  Fix,  53  111.  151  ;  5  Am.  Eep.  38,  it  was  held  that  the 
defendant  might  show  that  the  assured  set  the  building  on  fire.  The  court 
through  Laavkexce,  J.,  saying,  after  a  careful  review  of  the  cases  :  "  The  consent 
of  insui-ance  companies  to  an  assignment  of  the  poUcy  by  a  mortgagor  to  a  mort- 
gagee, should  not  be  construed  as  imposing  upon  them,  as  a  consequence  of  such 
mere  naked  assent,  ^  liability  which  they  never  would  intentionally  assume  and 
against  which  they  take  all  possible  pains  to  guard  themselves,  and  must  iiard 
themselves  m  order  to  preserve  their  solvency.  The  principle  contended  for  by 
counsel  for  appellee,  and  laid  down  in  the  earlier  >-ew  York  cases  is  that  no  act 
of  the  assignor  done  without  the  consent  of  the  assignee,  can  inval  da  ^  the  policy 
so  far  as  relates  to  the  assitmee     Tf  thi«  ho  f^„„  „-Zi      \.  ,.    .      *""'*''''  "-"^  poncy, 

Si=r'rt^'=iie~--^--^---er:f 

detacheddwelli^grus^niSf;!  clrrte^dTtTI  ;:^^^  ^T'      ' 
other  use  which  would  prevent  any  sound  insurance  rmna^frl   .1      "°T 
risk  on  any  terms,  and  still,  under  the  rule  claimed  by  appelleTTh."^ 
would  remain  responsible.     The  mortgagor  might  go  furSer  and  n;t ^1^^'°! 
his  buildings  to  extra-hazardous  uses,  but  absolute  y  set   J^l  fire  w  th^rj  ^ 
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A  contrary  doctrine  has  been  held  in  some  of  the  States,  but  it 
is  now  generally  repudiated. ^ 


defrauding  the  company,  as  tlie  appellants  offered  to  prove  was  done  in  the  present 
case. 

We  cannot  adopt  a  rule  which  would  lead  to  such  results.  In  analogy  to  the 
case  of  absolute  sales  by  the  assured,  we  should  be  much  inclined  to  hold  to  the 
rule  announced  in  1  Selden,  if  it  were  possible  to  separate  the  interest  of  mort- 
gagor and  mortgagee.  But  it  is  not,  for  the  mortgagor  is  not  only  interested  in 
the  payment  of  the  mortgage,  but,  where  he  pays  the  premium,  the  fruits  of  the 
policy  absolutely  belong  to  him,  subject  to  the  lien  of  the  mortgagee.  Where 
there  is  an  absolute  sale,  there  is  no  difficulty  in  determining  the  measure  of  the 
assignee's  rights  and  the  company's  liabilities,  for  he  stands  in  the  position  of 
receiving  a  new  policy  as  owner,  and  becomes  responsible  for  any  extra-hazardous 
uses  to  which  the  building  may  be  applied,  a  responsibility  he  cannot  evade  on 
the  ground  that  the  building  is  not  under  his  control.  But  where  there  is  no 
sale,  but  the  policy  is  merely  assigned  as  security,  we  are  obliged  to  hold,  either 
that  the  company  is  bound,  absolutely  to  the  assignee,  no  matter  how  far  the  con- 
ditions of  its  contract  may  have  been  violated,  which  would  be  a  very  unreasona- 
ble ruling,  or  that  there  is  such  identity  of  interest  in  regard  to  both  the  property 
and  the  policy,  that  there  can  be  no  recovery,  even  for  the  use  of  the  assignee, 
if  the  assignor  fails  to  comply  with  the  conditions. 

The  utmost  that  can  be  claimed  for  an  assignee  in  such  cases  is,  that  he  should 
stand  in  the  same  position  as  if  he  had  taken  out  a  new  and  independent  policy  to 
protect  his  own  interest  as  mortgagee.  But,  admitting  such  claim,  we  have  no 
rule  to  guide  us.  It  is  impossible  for  us  to  say  what  conditions  the  company 
would  deem  it  necessary  to  insert  in  su,ch  a  policy  for  its  own  protection.  It  is 
very  certain  it  would  stipulate  that  the  hazard  to  the  building  should  not  be  in- 
creased, and  thus  would  compel  the  mortgagee  to  take  upon  himself  the  responsi- 
bility of  the  mortgagor's  acts,  from  which  he  could  not  escape  by  saying  that  his 
rights  should  not  be  prejudiced  by  the  acts  of  a  third  person.  It  would  neces- 
sarily result,  from  the  nature  of  the  interest  insured,  that  its  owner  might  be  dam- 
nified by  the  acts  of  the  mortgagor  in  possession,  although  beyond  his  control. 
Whether  a  company  would  also  stipulate.  In  such  a  policy,  that  neither  the  mort- 
gagor nor  the  mortgagee  should  obtain  further  insurance,  without  its  consent,  we 
do  not  know,  though  it  is  evident  such  a  stijjulation  would  be  a  wise  precaution. 

The  history  of  the  iJoftert  case  in  9  Wend,  singularly  illustrates  the  injustice  of 
attempting  to  base  a  judgment  against  an  insurance  company,  in  favor  of  the 
mortgagor,  upon  the  equities  of  his  assignee.  In  that  case  the  judgment  was 
rendered  in  favor  of  Robert,  the  mortgagor,  for  the  use  of  Bolton,  his  assignee, 

1  Holding  that  an  assignment  operated  as  a  new  contract  with  the  assignee,  see 
Tillou  V.  Kingston,  etc..  Ins.  Co.,  5  N.  Y.  405;  City  F.  Ins.  Co.  v.  Marie,  45  111. 
382;  Charleston  Ins.  ana  Trust  Co.  v.  Neve,  2  McMull.  (S.  C. )  237;  Foster  v. 
FqidtaUe,  etc.,  Ins.  Co.,' 2  Gray  (Mass.)  216;  Pollard  v.  Somerset,  etc.  Ins.  Co., 
42  Me.  221.  Overruling  the  New  York  case,  see  Grosvenor  v.  Atlantic  F.  Ins. 
Co.,  17  N.  Y.  .391;  the  Massachusetts  case, //«Zev.  Mechanics'  Mut.  Ins.  Co.,  & 
Gray  (Mass.)  169.  In  Canada,  it  is  held  that  the  assignee  may  recover,  notwith- 
standing the  Zac/ies  of  the  assured.  livrtonv.  Gore  Blst.  Ins.  Co.,  12  Grant  Ch. 
159  ;  Kreutz  v.  Niagara,  etc.,  Ins.  Co.,  16  U.  C.  (C.  P.  )  131. 
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But,  wliere  the  premises  are  sold  and  the  policy  is  assigned, 
with  the  assent  of  the  insurer,  it  is  held  that  the  policy  becomes 
a  contract  with  the  assignee,  and  the  laches  of  the  assignor  do  not 
affect  his  rights.^ 

Equitable  assignment. 

Sec.  367.  There  may  be  an  equitable  assignment  of  a  policy 
that  binds  the  insurers  to  pay  the  loss  to  the  assignee,  when  there  is 
no  valid,  legal  assignment,  and,  unless  specially  provided  against, 
such  an  assignment  does  not  operate  as  a  breach  of  the  prohibition 
against  assignment ;  but,  in  such  cases,  the  action  must  be  in  the 
name  of  the  assured,  and  is  subject  to  all  defenses,  as  though  no 
other  person  was  interested  in  the   fund ;  ^  but,   in   case  of  an 


on  the  ground  that,  though  Robert  had  violated  the  policy,  this  could  not  preju- 
dice Bolton.  After  the  rendition  of  the  judgment,  and  before  its  payment,  Robert 
paid  off  the  mortgage,  and  threatened  the  insurance  company  with  an  execution. 
The  company  moved  the  court  for  a  perpetual  stay,  wrhich  was  granted,  the  court 
holding,  consistently  with  its  former  ruling,  that  Robert  had  no  equitable  rights 
under  the  policy.  Wend.  404,  474.  From  this  order  an  appeal  was  taken  to 
the  court  for  the  correction  of  errors,  and  that  court  held,  as  the  original  decision 
was  unreversed,  it  was  conclusive  upon  the  rights  of  the  parties,  and  ag  the  mort- 
gage had  been  paid,  the  benefit  of  the  judgment  reverted  to  Robert,  the 
mortgagor.  He  thus  received  the  full  benefit  of  the  policy,  altliough'he  had  for- 
feited all  rights  under  it,  and  a  judgment  had  been  rendered  in  his  favor  only  in 
consequence  of  the  equities  of  his  assignee.     17  Wend.  631. 

It  is,  in  our  opinion,  very  clear,  if  we  attempt  to  dispose  of  cases  of  this  char- 
acter on  the  theory  that  the  assignment  is  to  be  treated  as  a  new  policy,  issued 
directly  to  the  mortgagee,  for  his  exclusive  benefit,  and  to  adjust  the  rights  of 
these  parties  in  accordance  with  what  we  may  suppose  such  a  policv  would  con- 
tain, we  shall  be  wandering  in  a  labyrinth  where  there  would  be  but  one  thing 
certain,  and  that  is,  that  great  injustice  would  be  done  these  companies.  We 
should  practically  be  enforcing  liabilities  against  them  which  they  never  intended 
to  incur,  and  giving  to  the  mortgagor  the  benefit  of  a  policy  in  which  he  has  for- 
feited all  his  rights. 

We  deem  it  safer  and  more  just  to  say  that,  where  a  policy  is  assi"iied  as  col- 
lateral to  a  mortgage,  though  with  the  consent  of  the  company,  the  assignee  takes 
it  subject  to  the  conditions  expressed  upon  its  face,  or  necessarily  inhering  in  it 
and  that  no  recovery  can  be  had  merely  in  consequence  of  the  equities  of  the 
assignee,  if  the  assignor  has  lost  the  right  to  recover  by  violating  the  terms  of  the 
contract. 

The  evidence  offered  to  show  that  the  plaintiff  set  the  building  on  fire  should 
have  been  admitted,  and  the  instruction  asked  for  by  defendauts,  in  regard  to  the 
effect  of  a  second  insurance,  should  have  been  given." 

''■  N.  E.  Lis.  Co.  V.  Wetmore,S2  111.  221;  Foster  y.  Eq.  Mut,  Ins.  Co.,  2  Gray 
(Mass.)  216;  Shaw,  C.  J.,  in  Foggy.  Middlesex,  etc.,  Ins.  Co.,  ante. 
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equitable  assignment,  the  insurer  is  bound  to  pay  the  judgment, 
or  so  much  of  it  as  is  covered  by  the  claim  of  the  assignee,  to 
him,  and  if  the  amount  is  paid  to  the  assured,  the  insurer  -will  be 
compelled  to  pay  it  again  to  the  equitable  assignee.^ 

Sale  of  property  does  not  operate  as  assignment  of  the  policy. 

Sec.  368.  The  fact  that  the  property  is  sold  by  the  assured,  as 
has  previously  been  shown,  does  not  confer  upon  the  vendee  the 
benefits  of  the  policy,  and  this  is  the  rule,  whether  the  property 
is  sold  before  ^  or  after  the  loss,*  or  mortgage,^  or  leased,  or  other- 
wise conveyed  or  transferred.  The  policy  is  personal,  and  not  an 
incident  of  the  property  insured,  and  the  transfer  of  the  property 
does  not  necessarily  defeat  the  claim  of  the  assured  under  a  policy, 
unless  so  specially  provided,  and,  in  the  absence  of  such  a  condi- 
tion, so  long  as  he  retains  any  interest  therein  that  is  insurable,  the 
policy  is  operative  to  protect  it.^ 

Pledging  of  policy  avoids  it,  ■when. 

Skc.  369.  When  it  is  provided  that  the  assignment  of  a  policy 
or  any  interest  therein  shall  invalidate  it,  it  is  invalidated  by  any 
transfer,  of  any  interest  therein,  legal  or  equitable,  and  cannot  be 
pledged  as  collateral  security  for  a  debt,  or  for  any  purpose  ;  ^  but 
as  has  previously  been  stated,  the  mere  fact  that  the  policy  is  in 
the  custody  of  a  third  person,  does  not,  even  prima  facie,  establish 
a  pledge  or  transfer  of  the  policy.  The  insurers,  if  they  rely  upon 
such  a  defense,  must  show  that  the  policy  was  in  fact  pledged.^ 


1  JBoMSseJ  V.  Ins.  Co.  of  N.  America,  1  Binn.  (Penn.)  429;  Gourdonv.  Same,  3 
Teates  (Penn.)  327;  Baltimore  Ins.  Co.  v.  McFadden,  4  H.  &  J.  (Md.)  31. 

2  Cromwell  v.  Brooklyn  F.  Ins.  Co. ,  44  Jif.  T.  42. 

3  Stout  V.  City  F.  Ins.  Co.,  12  Iowa,  3*71. 

*^  Pierce  v.  Nashua  Ins.  Co.,  50  K.  H.  297;  Wheeling  Ins.  Co.  v.  Morrison,  1 
Leigh.  (Va.)  354. 

^  Prows  V.  Ohio  Valley  Ins.  Co.,  2  Cin.  S.  C,  (Ohio)  14. 

<^  Sherman  Y.  Nlacjara  F.  Ins.  Co.,  46  X.  T.  520;  Lnznrus  v.  Com.  Ins.  Co.,  5 
Pick.  (Mass.)  ;  see  chap  8  on  Insurable  Interest  and  chap  7  on  Alienation. 

''  Ferreev.  Oxford  F.  Ins.  Co.,  67  Penn.  St.  373:  Lazarus  v.  Com.  Ins.  Co.,  5 
Pick  (Mass.)  76. 

"  Lazarus  Y.  Com.  Ins.  Co.,  ante;  Ellis  Y.  Krentuvjer,  27  Mo.  211;  People  v. 
Bigler,  Hill  &  D.  (X.  T.)  133. 
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Assignment  to  mortgagee. 

Sec.  370.  When  a  policy  is  assigned  to  a  mortgagee  or  when  it 
is  upon  its  face  made  payable  to  him  in  case,  of  loss,  the  policy  does 
not  stand  as  a  contract  made  with  the  mortgagee,  and  the  mort- 
gagee's right,  of  recovery,  may  be  defeated  by  any  breach  of  the 
conditions  of  the  policy  by  the  assured,  whether  such  conditions 
are  precedent  or  subsequent ;  i  but,  if  there  have  been  no  breaches 
of  conditions  on  the  part  of  the  assured,  after  a  loss,  the  assured 
cannot  defeat  the  rights  of  the  mortgagee  by  a  release  of  the  claim 
against  the  insurers,  nor  by  an  assignment  of  it  to  another.^  Nor 
can  he  defeat  the  claim  or  any  part  thereof  by  agreeing  upon  a 
sum  as  due  under  the  policy,  less  than  that  which  the  insurers  are 
legally  liable  to  pay,  unless  the  sum  so  agreed  upon  is  sufficient  to 
meet  the  claim  of  the  mortgagee,  nor  can  he  defeat  the  mortgagee's 
claim,  or  lessen  it,  by  a  submission  of  the  claim  for  loss  to  arbitra- 
tion. In  order  to  give  validity  to  a  settlement  or  arbitration,  the 
consent  of  the  mortgagee  must  be  obtained.^  The  reason  is  evident. 
After  a  loss,  the  right  of  the  mortgagee  to  have  the  amount  secured 
by  the  policy,  to  the  extent  of  his  claim,  and  to  the  extent  of  the 
loss,  becomes  absolute,  and  it  is  a  claim  against  the  insurers  which 
they  have  agreed  to,  and  upon  the  happening  of  the  loss  have  he- 
come  alsolutely  liable  to  pay  to  Mm,  and  they  are  thereby  estopped 
from  doing  anything  Avith  the  assured,  that  will  destroy  or  impair 
the  claim.  Of  course,  if  the  policy  provides  that  the  insurers  may, 
if  they  elect  to  do  so,  rebuild  the  buildings  destroyed,  they  may 
do  so,  because  this  is  a  reservation  in  the  contract  itself,  but  in  the 
absence  of  such  a  provision  in  the  policy,  they  would  not  have 
that  right,  even  with  the  assent  of  the  assured,  as  against  the 
mortgagee  or  assignee  of  the  policy,  because  their  liability  to  Mm 
was  to  pay  in  money,  which  neither  the  assured  or  the  insurer,  or 
both,  can  defeat.  But,  in  the  case  of  a  mortgagee,  ivhere  the  debt 
secured  by  the  mortgage  is  not  due,  it  would  seem  that  the  mort- 
gagor may  compel  the  expenditure  of  the  proceeds  of  the  policy 
to  the  re-instatement  of  the  property  destroyed.* 


1  m.  Mut.  F.  Ins.  Co.  V.  Fix,  53  111.  151. 

2  Chowne  v.  Baylis,  31  Beav.  331. 

s  Brown  v.  Hartford  F.  Ins.  Co.,  5  R.  I.  394;  see  mem.  of  case,  4  Ben.  F.   I.  0 
299;  also  Brown  v.  Roger  Williams  Ins.  Co.,  7  id.  301;  mem.  4  Ben.  P.  I.  C.  299. 

*  Gordon  v.  Ware  Savings  Bank,  115  Mass.  588. 


Transfer  of  Policy.  767 

Assent  to  assiguiuent.     Waiver  of  breach. 

Sec.  371.  Although  the  policy  provides  that  it  shall  be  void  un- 
less assent  to  an  assignment  be  expressed  in  vrriting  upon  the  pol- 
icy, yet  it  is  well  settled  that  a  parol  assent,  or  any  act  of  the  as- 
sured, or  its  duly  authorized  agent,  that  amounts  to  an  assent  or  a 
waiver  of  the  condition,  will  estop  the  insurer  from  setting  up  a 
breach  of  the  condition  in  defence  to  an  action  upon  the  policy. 
As  where  an  agent  upon  being  informed  of  the  assignment,  assures 
the  assured  that  it  is  all  right,i  or  when  a  policy  is  renewed,  the 
agent  knowing  that  an  assignment^  had  been  made,^  or  a  consent 
written  on  a  separate  piece  of  paper  and  attached  to  the  policy  by 
a  wafer.3  So,  where  a  policy  upon  its  face  is  made  payable  to  a 
person  other  than  the  assured,  this  is  an  assent  to  thei  assignment 
before  the  insurance  is  made  and  ratified  by  the  insertion  of  the 
same  in  the  contract  itself.*  So  an  assent  given  after  a  partial 
loss,  as  to  that  portion  not  covered  by  the  loss,  is  treated  as  a  full 
assent  that  will  uphold  an  action.^  But  unless  there  is  a  waiver, 
the  mode  prescribed  by  the  policy  must  be  strictly  followed.^ 

When  a  mortgagee  procures  insurance  upon  his  mortgage  inter- 
est, and  subsequently  becomes  the  purchaser  of  the  premises  at 
foreclosure  sale,  his  policy  is  thereby  avoided  by  reason  of  the 
change  of  interest,  but  if,  after  the  change  of  interest,  the  insurer,  by 
parol,  either  hy  himself  or  by  his  agent,  consents  that  the  policy  shall 
stand  as  a  valid  obligation,  the  breach  is  waived,  and  the  policy  re- 
laains  operative.''  Thus,  in  the  case  last  referred  to,  the  plaintiff 
having  a  mortgage  upon  certain  premises,  applied  to  the  defend- 
ant's agent  for  insurance  thereon,  disclosing  the  nature  of  his  in- 
terest in  the  property.  The  policy  was  issued  in  form  to  the  mort- 
gagor, "  loss;  if  any,  payable  to  E.  B.  Pratt  (plaintiff),  as  his  in- 
terest may  appear."     The  policy  contained  a  condition  against  an 


^  Illinois  Mut.  Lis.  Co.  v.  Stanton,  2  Ins.  L.  J.  29  (HI.) 

2  Bilson  V.  Manufacturers^  Ins.  Co.,  7  Am.  La-w.  Eeg.  661. 

3  Penn  Ins.  Co.  v.  Bowman,  44  Penn.  St.  89. 

*Aldrichv.  Equitable  Safety  Ins.  Co.,  IW.&U.  (U.  S.)  272;  MersJionv.  National 
Ins.  Co.,  34  Iowa,  87;  Keeler  v.  Niagara  F.  Ins.  Co.,  16  Wis.  523. 

^  Manley  v.  Ins.  Co.  of  N.  America,  1  Lans.  (jST.  Y.)  20. 

6  Smith  V.  Saratoga  etc.,  Ins.  Co.,  3  Hill  (N".  T.)  508. 

'  Pratt  V.  N.  T.  Central  Ins.  Co. ,  55  N.  Y.  505. 
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assignment  of  the  policy,  and  providing  that  it  should  be  void  in 
case  of  any  change  of  title,  or  of  any  change  of  interest,  or  by  the 
foreclosure  of  a  mortgage,  levy  of  execution,  etc.  Sometime  after 
the  policy  was  issued,  and  while  it  was  still  in  force,  the  plaintiff 
foreclosed  his  mortgage,  and  purchased  the  premises  at  their  sale 
under  such  foreclosure  proceedings.  After  obtaining  his  deed  he 
gave  notice  to  the  defendant's  agent,  of  the  change  of  title  and  in- 
terest. The  agent  consented  that  the  policy  should  stand  as  secu- 
rity, and  stated  that  "  the  proper  entries  would  be  made  in  the 
books."  No  indorsement  was  made  upon  the  policy,  and  the  next 
night  the  premises  were  burned.  The  court  held  that  the  insurers 
were  liable  for  the  loss.* 


^AifDKBTVS,  J.,  in  delivering  tlie  opinion  of  the  court,  said:  "The  question 
arises  whether  the  parol  consent  of  the  company,  after  the  title  to  the  insured 
property  vested  in  the  plaintiil  by  the  foreclosure,  that  the  policy  should  continue 
in  force  for  his  benefit,  coniirmed  it  as  a  valid  subsisting  contract,  notwithstand- 
ing the  provision  in  the  policy  that  upon  a  change  of  title  to  the  property,  by 
foreclosure  or  otherwise,  the  insurance  should  '  immediately  cease.'  I  think 
that  it  cannot  be  held  that  the  retention  of  the  premium,  paid  on  effecting  the 
insurance,  furnished  a  consideration  for  renewing  and  continuing  the  contract  of 
insurance  after  it  had  been  avoided  by  the  act  of  the  insured.  The  policy  had 
attached,  and  the  risk  had  been  assumed  by  the  defendant,  liable  to  be  terminated 
by  the  occurrence  of  certain  events  specified  in  the  policy.  If  it  was  terminated 
pursuant  to  any  condition  in  the  policy,  and  without  fault  of  the  defendant,  the 
whole  premium  was  earned,  and  the  insurer  had  a  legal  right  to  retain  it,  although 
the  whole  term  fixed  for  the  running  of  the  policy  had  not  elapsed.  Shaw,  Ch.  J., 
Felton  V.  Brooks,  4  Gush.  207-  It  is  not  like  the  cases  cited  where  the  policy  was 
void  in  its  inception,  and  no  risk  had  been  incurred  by  the  underwriter;  nor  is  it  the 
case  of  the  modification  of  a  contract,  which  at  the  time  was  mutually  obligatory. 
Fish  v.  Cottnet,  44  K  T.  538;  Shearman  v.  Jlie  Niagara  F.  Ins.  Co.,  46  id.  526;  2 
Pliil.  on  Insurance,  §  1819.  But  clauses  of  forfeiture  and  avoidance  are  for  the 
benefit  of  the  party  in  whose  favor  they  are  made,  and  he  may  assist  upon  them  or 
not,  at  his  election.  2  Am.  Leadg.  Cases,  306,  and  cases  cited;  Clark  v.  Jones,  1 
Denio,  516.  In  many  cases  the  party  who  could  insist  upon  the  forfeiture  of  a  con- 
tract, and  who  could  elect  to  abandon  it,  has  an  interest  to  waive  the  forfeiture,  and 
treat  the  contract  as  subsisting,  notwithstanding  the  failure  of  the  other  party.  In 
this  case,  the  defendant  elected  to  continue  the  insurance  in  force  for  the  benefit  of 
the  plaintiff,  who  had  paid  the  premium,  and  for  whose  immediate  benefit  the  policy 
was  issued,  and  who  was  entitled  to  the  insurance  money  in  case  of  loss,  and  the 
company  could  not  afterward,  and  after  a  loss  had  occurred,  abandon  its  election,  to 
the  prejudice  of  the  plaintiff.  The  plaintiff  may  have  been,  and  upon  the  evidence 
it  is  probable  that  he  was  prevented  from  procuring  other  insurance,  relying  upon 
the  assurance  of  the  defendant  that  the  policy  should  remain  in  force.  It  was  the 
natural  result  of  the  defendant's  act,  and  I  am  of  opinion  that  the  case  is  within  the 
reason  upon  which  the  doctrine  of  equitable  estoppel  is  founded,  and  that  the 
defendant  is  precluded  from  averring  the  want  of  consideration  for  the  agreement 
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In  the  case  of  a  mutual  company  where  the  charter  provides  the 
mode  in  which  assent  shall  be  given,  assent  must  be  procured  in 
the  mode  provided,  but  if  it  is  procured  in  any  other  mode,  that  is, 
if  it  is  given  by  any  other  officer  than  the  one  designated,  if  it  is 
entered  in  the  company's  books,  or  otherwise  brought  to  the  atten- 
tion of  the  officer  or  officers  authorized  to  assent  to  the  transfer, 
it  will  be  their  duty  to  notify  the  assured  of  their  dissent,  or  their 
silence  will  be  taken  as  a  ratification  of  the  assent,^  and  it  seems 
that,  if  the  directors,  or.  other  officer  empowered  to  give  assent  in 
such  cases,  has  permitted  another  officer  to  act  for  him  in  this  re- 
spect, the  act  of  such  person  will  be  treated  as  the  act  ef  the 
proper  officer.^ 


to  continue  the  policy,  or  from  insisting  upon  the  previous  forfeiture.  Frost  v. 
Saratoga  Mut.  Ins.  Co.,  5  Den.  154,  and  cases  cited;  Wolfe  v.  Security  F.  Ins.  Co., 
39  N.  T.  52;  Atlantic  Ins.  Co.  v.  Goodall,  35  N.  H.  328." 

1  JV.  F.  Ins.  Co.  V.  De  Wolfe,  8  Pick.  (Mass.)  56  ;  Burar  v.  Hudson,  etc.,  Ins. 
Co.,  24  ]Sr.  J.  171. 

2  Phillips  V.  Ins.  Co.,  10,  Cush.  (Mass.)  350;  Tapping  v.  Bickford,  4  Allen  (Mass. ) 
120. 
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CHAPTER  XL 

OTHER  rNSTJEANCB — ^DOUBLE  INSUKANCB. 

Other  void  insurance. 

Voidable  policies. 

Policy  void  unless  notice  or  assent  is  shown. 

Policies  must  cover  same  property. 

Must  be  other  insurance  by  the  assured,  or  for  his  benefit,  with  his 

assent. 
Identity  of  interest  the  test. 
Parol  contracts — interim  receipts. 
Renewal  avoids  policy,  when. 
Other  insurance  without  notice  until  required. 
Permission  indorsed  on  policy. 
Notice  may  be  given  to  agent. 
Knowledge  of  agent  estops  company,  when. 
Substantial  compliance. 
Effect  of  charter  provisions. 
Erroneous  statement  of  prior  insurance. 
Verbal  notice  to  agent  sufficient. 
Notice  to  agent  whose  power  has  been  revoked. 
When  change  in  distribution  of  risk  avoids. 
Simultaneous  policies. 
Eenewal  of  former  policies. 
Assent  without  indorsement. 

Effect  of  knowledge  of  other  insurance  after  policy  is  made. 
Waiver  of  breach  may  be  inferred. 
Insurer  having  notice  must  cancel  or  indorse  assent. 
Parol  contracts. 

Breach  of  condition  suspends  policy. 
Insolvency  of  other  insurers  does  not  prevent  forfeiture. 
Confusion  of  goods. 

Evidence  may  be  given  to  show  policies  do  not  cover  the  same  risk. 
Notice  must  be  given  as  prescribed. 
May  show  policy  in  part  covers  other  property. 
Special  conditions. 
May  be  partial  breach. 
Double  insurance. 

Provision  as  to  ratable  payments  in  case  of  other  Insurance. 
Re-insurance. 
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Other  void  insurance. 

Sec.  372  A  condition  that,  if  other  insurance  shall  be  obtained 
■without  the  consent  of  the  company,  the  policy  shall  be  void,  is 
generally  held  to  relate  only  to  other  valid  insurance,  and  the  pol- 
icy is  not  avoided  by  the  procurement  of  other  policies  that,  for 
any  cause,  are  invalid.^     But  the  entire  invalidity  of  such  other 


'  Thomafi  v.  Builders'  Ins.  Co.,  119  Mass.  121 ;  Jackson  v.  2iiass.  Mut.  F.  Ina.Co., 
28  Pick.  (Mass.)  418;  Hardy  v.  Union  Ins.  Co.,  i  Allen  (Mass.)  217;  Clark  v.  N.  E. 
Mut.  F.  Ins.  Co.,  6  Cush.  (Mass.)  342;  Kimball  v.  Howard  Ins.  Co.,  8  Gray 
(Mass.)  33;  Stacey  v.  Franklin  F.  Ins.  Co.,  2  W.  &  S.  (Penn.)  506;  Gee  v.  Che- 
shire Co.  Mut.  Ins.,  Co;  55  ST.  H.  265;  20  Am.  Eep.  170;  Obermeyer  v.  Globe  Mut.  Ins. 
Co.,  43  Mo.  573;  Hubbard  v.  Hartford  F.  Ins.  Co.,  33  Iowa,  325  ;  11  Am.  Eep.  12  ; 
Forbes  v.  Agawam  Ins.  Co.,  9  Cush.  (Mass.)  470;  Philbrook  v  N.  E.  Mut.  F.  Ins. 
Co.,  37  Me.  187;  Gale  v.  Belknap,  41  N.  H.  170;  N.  Y.  Central  Ins.  Co.  v.  Watson, 
23  Mich.  486;  Lindley  v.  Union  7)is.  Co.,  65  Me.  368;  20  Am.  Eep.  701;  Knight  v. 
Eureka  Ins.  Co.,  26  Ohio  St.  664.  A  policy  conditioned  to  be  void,  "  if  any  prior 
or  subsequent  insurance  is  made  witliout  the  consent  of  the  comipauy  indorsed 
thereon,"  is  not  defeated  by  tlie  taking  of  a  foreign  policy,  void  for  want  of  com- 
pliance with  statutory  regulations.  Sutherland  v.  Old  Dominion  Ins.  Co.,  31  Gratt. 
(Va.)  176;  Rising,  etc.,  Ins.  Co.  v.  Slaughter,  20  Ind.  520;  Philbrook  v.  N.  E.  Mut. 
F.  Ins.  C.  37  Me.  1-37;  Lochlanv.  ^tna  Ins.  Co.,  4  Allen  (N.  l3.)  178;  Allison 
V.  Phoenix  Ins.  Co.,  3  Dill  (XJ.  S.  C.  C.)  480.  See  contra,  Lackey  v.  Georgia,  etc., 
Ins.  Co.,  42  Ga.  456;  Bigler  v.  N.  Y.  Central  Ins.  Co.  22  N.  T.  420  Davids.  Hart- 
fordlns.  Co.,  13  Iowa,  69;  Carpenter  v.  Providence  Ins.  Co.,  94  How.  (U.  S.)  185; 
Ramsay  Woolen  Cloth  Co.  v.  Mut.  F.  Ins.  Co.,  11  Upper  Canada  (Q.  B.)  516.  An  in- 
terim receipt  fov  insurance  is  other  insurance.  Hutton\.  Beacon  Ins.  Co.,  16  U. 
C.  (Q.  B. )  316.  So  the  renewal  of  prior  insurance,  when  the  assured,  at  the  time 
of  obtaining  additional  insurance,  informed  the  a.gent  it  would  not  be  renewed. 
Deitzy.  Mound  City  Ins.  Co.,  38  Mo.  85.  But  the  renewal  of  a  prior  outstanding 
policy  is  not.  Pitney  y.  Glen's  Falls  Ins.  Co.,  65  N.  Y.  1.  But  the  procurement  of 
new  insurance  to  the  same  amount  in  otlier  companies,  in  place  of  previous 
policies,  is  other  insurance.  Conway  Tool  Co.,  Hud.  E.  Ins.  Co.,  12  Cush. 
(Mass.)  144.  So  other  insurance,  obtained  without  llie  knowledge  or  consent  of 
the  assured,  invalidates  a  prior  policy  if  the  assured  subsequently  adopts  the  in- 
surance, and  this  may  be  done  by  accepting  the  payment,  of  a  loss  under  it.  Da- 
foe  v.  Johnstown,  etc.,  Ins.  Co.,  7  U.  C.  (C.  P.)  55.  Bat  that  cannot  be  regarded 
as  other  insurance  that  is  procured  by  a  third  person,  and  to  which  the  assured 
has  never  assented.  Burton  v.  Gore  Dist.,  etc.,  Ins.  Co.,  14  U.  C.  (Q.  B.)  342. 
Mere  notice  to  the  insurer,  or  liis  agent,  of  an  intention  to  procure  other  insurance, 
is  not  enough  to  cause  a  breach  of  tlie  condition.  To  have  that  effect,  it  must  be 
notice  of  insurance  already  obtained.  Healey  y.  Imperial  Ins.  Co.,  o  Nev.  268. 
Although,  if  the  insurer,  upon  such  notice  being  given,  assents  to  the  procurement 
of  other  insurance,  it  is  a  waiver  of  notice,  although  a  contrary  rule  prevails  in 
Massachusetts.  Barrett  v.  Un.  Mut.  F.  Ins.  Co.,  1  Cush.  (Mass.)  175  ;  Fox  v. 
Phenix  Ins.,  Co.,  52  Me.  333;  Mitchell  v.  Lycoming  Ins.  Co.,  51  Penn.  St.  402; 
Allison  y,  Phenix  Ins.  Co.,  Dil.  (U.  S.  C.  C.)  480.  When  a  prior  policy  exists 
upon  the  property  containing  a  condition  against  other  insurance,  and  a  subse- 
quent policy  is  procured  without  notice,  the  first  policy  is  thereby  invalidated, 
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insurance  must  be  established.  The  other  policy  or  policies  must, 
at  the  time  of  the  loss,  have  been  inoperative,  so  that  no  action  could 
he  maintained  to  enforce  them?-  It  is  not  necessary  that  they  should 
have  been  absolutely  void ;  it  is  sufficient  if  they  were  voidable. 
"  There  is  an  intrinsic  absurdity,"  says  Bell,  J.,^  "  in  holding  that 
to  be  an  insurance  by  which  another  is  bound  to  make  good  an- 
other's loss,  only  in  case  he  pleases  to  do  it."  Therefore  if  the  pol. 
icies  at  the  time  of  the  loss  were  only  voidable  by  reason  of  the 
breach  of  some  condition,  and  the  insurer  had  waived  the  breach, 
either  expressly  or  impliedly,  before  the  loss,  the  policies  are  oper- 
ative, and  constitute  "  other  insurance  "  within  the  meaning  of  the 
terms.^ 


and  the  second  stands.  Duclos  Y.  Citizens',  etc.,  Ins.  Co.,  23  La.  An.  332.  Dalil- 
berg  v.  St.  Louis  Mu.  etc.,  Ins.  Co.,  6  Moapp,  121  Sutherland  v-  Old  Dominion 
Ins.  Co.,  31  Gratt  (Va)  176,  Fireman's  Ins.  Co.,  Bolt  ^5  Ohio  St.  189.  Contra,  Ben 
Franklin  Ins.  Co.,v  Weany  21  111  app.  74.  But  in  Louisiana  it  is  held  that  the 
first  contract  is  invalidated  whether  the/last  is  valid  or  not.  Allen  v.  Merchant  Ins. 
Co.,  30  La.  An.  1386;  hut  the  reasoning  hy  which  the  court  arrives  at  this  result 
does  not  commend  it  as  an  authority. 

''■Mitchell  V.  Lycoming  Mut.  Ins.  Co.,  51  Penn.  St.  402  ;  Jackson  v.  Mass.  F,  Ins. 
Co.,  23  Pick.  (Mass.)  418;  Clark  v.  N.  E.  Mut.  F.  Ins.  Co.,  6  Cush.  (Mass.)  542; 
Hardy  y.  Unionlns.  Co.,  4  Allen  (Mass.)  217.  If  the  policy  is  jjrima/acie  Talid> 
the  assured  must  show  its  invalidity.  Schenck  v.  Mercer  Co.  Ins.  Co.,  24  N.  J. 
L.447;  BiglerY.  N.  Y.  Cent.  Ins.  Co.,  20  Barb.  (N.  Y.)  635.  But  if  invalid  on 
its  face,  it  does  not  avoid  the  other  policies.    Schenck  v.  Mercer  Co.  Ins.  Co.,  ante. 

2  Gale  V.  Belknap  Co.  Ins.  Co.,  41  N.  H.  170  ;  Lindley  v.  Union  Ins.  Co.,  657  Me. 
368;  Lovett  v.  United  States.  9  Ct.  of  Claims  (XJ.  S.)  147. 

^  Mitchell  Y.  Lycoming  Ins.  Co.,  51  Penn.  St.  402.  In  Sutherland  \.  Old  Dominion 
Ins.  Co.,  31  Gratt  (Va.)  176  the  plaintiff  obtained  from  the  defendant  a  policy  of 
insurance  on  his  storehouse  and  stock  of  goods,  one  condition  of  which  policy  was 
that  there  should  be  no  other  insurance  on  the  property  without  the  consent  of  the 
company  indorsed  on  its  policy.  Afterwards  without  the  consent  of  the  defendant 
and  in  ignorance  that  there  was  such  a  condition  in  its  policy  lie  obtained  from 
the  C.  Ins.  Co.  another  policy  of  insurance  upon  the  same  storehouse  and  stock  of 
goods.  In  this  policy  was  a  condition  that  there  is  no  previous  policy  of  insur- 
ance upon  the  property.  In  an  action  against  the  defendant  upon  its  policy, 
it  was  held  that  the  condition  in  the  first  policy  that  if  other  insurance  should 
be  effected  without  the  consent  of  the  company,  the  policy  should  be  void,  related 
only  to  other  valid  insurance;  and  the  fact  that  the  plaintiff  attempted  to  effect  a 
second  insurance  with  the  C.  Co.,  which  was  invalid,  by  reason  of  the  condition  in 
its  policy,  did  not  avoid  the  first  policy,  said  Staples  J.  The  second  policy 
must  at  the  time  of  the  loss  be  inoperative,  so  that  no  action  can  be  maintained 
upon  it;  but  it  is  not  necessary  that  it  shall  be  absolutely  void.  It  is  sufficient  if 
it  is  voidable.    It  is  a  general  principle  of  law  that  in  order  to  avoid  a  policy  on  ac- 
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In  an  Iowa  case,^  the  plaintiff  applied  to  defendant's  agent  for 
insurance  on  his  property,  on  the  18th  of  the  month,  and  it  was 
agreed  that  the  agent  slaould  issue  and  send  to  A.  the  policy  on 
that  day.  The  policy  was,  in  fact,  issued  on  and  bore  the  date  of 
that  day,  but  was  not  delivered  to  A.  nor  the  premium  paid  until 
the  22d  of  the  month.  The  policy  contained  a  condition  that  it 
should  be  void  in  case  of  prior  or  subsequent  insurance.  On  the 
21st  of  the  same  month  A.  applied  to  the  agent  of  the  P.  company 
for  insurance  on  the  same  property,  and  the  terms  were  agreed  on 
and  the  premium  paid.  The  agent  of  the  P.  company,  having  no 
blanks  for  policies,  agreed  to  send  a  policy  to  A.,  and  gave  him  a 


count  of  a  subsequent  insurance  against  an  express  condition  tlierein,  it  must  ap- 
pear that  such  subsequent  insurance  is  valid  and  Can  be  enforced.  If  it  cannot  be 
enforced  it  is  no  breach  of  the  condition  of  tlie  prior  policy.  Hubbard  v.  Hart- 
ford F.  Ins.  Co.,  33  Iowa,  320,  supported  by  a  well-considered  and  able  opinion  of 
Beck  J.;  Jackson  y.  Mass.  Mid.  F.  Ins.  Co.,  23  Pick.  Mass.  418;  Clark  v.  New 
Fngland  F.  Ins.  Co.,  6  Cush  (Mass.)  342;  Gale  v.  Belknap  Co.  Ins.  Co.,  41  N.  H. 
17U;  Staceijv.  Franklin  F.  Ins.  Co.,  2  W.  &  S.  (Penn.)  500;  Philbrook  v.  New 
England  Ma.  F.  Ins.  Co.,  37  Me.  137;  Schenck  v.  Mercer  Co.  Mu.  F.  Ins.  Co.,  24 
N.  J.  L.  447;  Jackson  v.  Farmers'  Ma.  F.  Ins.  Co.,  5  Gray,  52;  Gee  v.  Cheshire  Co. 
Mu.  F.  Ins.  Co.,  55  N.  II.  65;  Bising  Sun  Ins.  Co.  v.  Slaughter,  20  Ind.  520; 
Thomas  v.  Builders'  M.  F.  Ins.  Co.,  119  Mass.  121;  New  England  Ins.  Co.  v. 
Schettler,  38  111.  166;  Knight  v.  Eureka  F.  &  21.  Ins.  Co.,  26  Ohio  St.  664.  In  the 
foregoing  decision  there  is  a  difference  of  views  upon  some  questions  in  relation 
to  the  general  subject;  but  with  perfect  unanimity  all  of  them  maintain  the  pro- 
position hereinbefore  announced.  Opposed  to  all  this  array  of  authority  is  David 
V.  Hartford  Ins.  Co.,  13  Iowa,  69;  Funks  v.  Minn.  Farmers'  Mu.  F.  Ins. 
Co.  29  Miiin.  347;  Bigler  v.  New  York  Central  Ins.  Co.,  20  Barb  (N".  Y.) 
635,  and  same  case,  22  N".  Y.  402;  Lackey  v.  Georgia  Home  Ins.  Co.,  42  Ga. 
457;  and  Carpenter  v.  Providence  Washington  Ins.  Co.,  16  Pet.  (U.  S.)  495. 
In  the  Iowa  case  first  mentioned  Uiibbard  v.  Hartford  F.  Ins.  Co.)  Beck,  J.,  says 
his  conclusion  is  not  in  conflict  with  the  cases  in  13  Iowa,  69,  20  Barb  (X.  Y.) 
035,  and  22  X.  Y.  402.  In  the  latter  case  the  suit  was  brought  to  enforce  the  prior 
policy,  and  was  defeated  upon  the  ground  that  it  was  avoided  by  a  subsequent 
policy,  which  was  shown  to  be  valid  by  a  judgment  in  favor  of  the  assured,  and 
that  a  draft  had  been  given  in  satisfaction  of  the  judgment  In  Lackey  v.  Georgia 
Ins  Co.,  42  Ga.  457,  the  court  says  :  "The  question  here  turns  not  so  much  on  the 
contract  as  upon  our  statute.  *  *  And  this  law  would  mal;c  void  the  first  policy 
though  nothing  was  said  in  it  about  a  second  policy."  The  case,,  tlierefore,  the 
court  said,  "turned  rather  on  the  law  than  on  the  contract."  In  Carpenter  v. 
Providence  Ins.  Co.  the  action  was  on  the  second  policy  and  it  was  claimed  by 
plaintiff  that  the  first  policy  was  void  because  of  fraudulent  representations  It 
had  not,  however,  been  avoided  at  the  time  the  second  policy  was  taken,  but  was 
treated  as  a  valid  contract  by  all  parties.  See  also  Fireman's  Ins.  Co.  v.  Holt,  35 
Ohio  St.  189. 

1  Hubbard  v.  Hartford  F.  Ins.  Co.,  33  Iowa,  325;  11  Am.  Kep.  125. 
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receipt,  specifying  the  property  to  be  insured.  The  usual  policies 
of  the  P.  company  contained  a  condition  of  avoidance  in  case  of 
other  insurance.  Neither  company  was  informed  of  the  transac- 
tion with  the  other.  On  the  26th  of  the  month  the  insured  prop- 
erty was  burned.  As  soon  as  the  P.  company  was  informed  of  the 
policy  issued  by  defendant,  it  treated  its  contract  with  A.  as  void. 
In  an  action  on  the  policy  issued  by  defendant,  it  was  held  that 
the  policy  became  operative  and  binding  from  the  day  it  was 
issued,  though  not  delivered,  and  was,  therefore,  prior  to  the  P. 
company's  contract ;  that  the  effect  of  the  receipt  given  by  the 
agent  of  the  P.  company  was  to  bind  the  company  the  same  as  if 
a  policy,  with  the  ordinary  conditions,  had  been  issued ;  that  the 
contract  with  the  P.  company  being  void  by  reason  of  the  prior 
insurance,  and  being  so  treated .  by  the  company,  did  not  amount 
to  a  breach  of  the  condition  in  defendant's  policy  against  subse- 
quent insurance.^ 


*Beck,  J.,  in  passing  upon  the  question,  said:  "  'We  have  the  case  of  two  poli- 
cies given  at  different  dates  covering  the  same  property,  eacli  having  a  condition 
against  otlier  insurance,  both  prior  and  subsequent,  and  providing  tliat  a  breach 
thereof  shall  avoid  the  respective  instruments.  The  question  for  us  to  determine 
is  whicli,  if  either,  of  these  instruments  is  valid,  and  wliich  is  avoided  by  the 
operation  of  a  breach  of  the  condition.  It  will  be  remembered  that  a  breacli  of 
the  condition  does  not  absolutely  render  void  and  of  no  effect  the  policy;  it  simply 
renders  it  voidable — its  binding  force  and  effect  being  subject  to  be  defeated  at 
the  option  of  the  company  issuing  the  instruments.  If  no  objection  be  made  by 
the  company  on  account  of  the  breach  of  the  condition,  the  policy  may  be  enforced 
as  though  no  forfeiture  liad  ever  happened.  Tlie  act  of  the  company,  whereby 
it  is  shown  that  the  instrument  is  treated  as  avoided,  must  be  shown  in  order  to 
defeat  recovery  thereon.  If  no  such  act  or  objection  on  the  part  of  the  company 
be  shown,  the  contract  will  be  considered  binding.  It  is  not  necessary  here  to 
state  what  will  amount  to  an  act  avoiding  the  contract,  or  when  it  must  be  done, 
further  than  to  observe  that  it  must  appear  tliat  the  underwriter  relied  npon  the 
breach  of  the  condition  to  defeat  the  contract.  Of  course,  the  company  issuing 
the  subsequent  policy  could  not  rely  npon  the  breach  of  the  condition,  in  order 
to  avoid  the  instrument,  until  knowledge  thereof  was  acquired,  and  its  acts  treat- 
ing the  policy  as  avoided  would  be  suflBcient,  if  shown  to  have  been  done  after  such 
knowledge.  The  same  principles  will  apply  to  the  prior  policy.  It  was  not  ab- 
solutely void,  on  account  of  the  subsequent  insurance,  but  was  voidable  only. 
It  was  a  binding  instrument  when  executed,  and  would  so  continue  until  some 
act  done  by  defendant  intended  to  avoid  it,  on  account  of  the  breach  of  the  con- 
dition against  the  subsequent  insurance.  But  it  could  not  be  avoided  on  account 
of  the  Phoenix  policy,  unless  that  instrument  itself  was  valid.  If  it  so  happened 
that,  when  the  action  was  brought  on  defendant's  policy,  or  eveu  at  the  trial,  it 
was  made  to  appear  that  the  Phtenix  policy  could  not  be  enforced,  was  avoided 
on  account  of  the  breach  of  a  condition  therein,  it  is  obvious  that  the  existcnee 
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Voidable  policy. 

Sec.  373.  It  is  held  that  the  fact  that  the  policy  is  invalid  of  it- 
self, prevents  the  forfeiture,  and  that  the  fact  that  the  insurer 


of  that  instrument  shown  to  be  inoperative  would  not  constitute  a  breach  of 
the  condition  in  defendant's  policy  against  subsequent  insurance.  That  condi- 
tion Is  against  actual  Insurance  to  be  subsequently  made.  The  Phcenix  policy 
created  no  insurance  ;  it  was  avoided  by  the  act  of  the  company,  and  therefore 
did  not  constitute  a  breach  of  defendant's  policy.  Tlie  general  principle  of  law 
upon  this  point  may  be  stated  as  follows  :  In  order  to  avoid  a  policy  on  account 
of  a  subsequent  insurance  against  an  express  condition  therein,  it  must  appear 
that  such  subsequent  insurance  is  valid,  and  that  the  policy  upon  which  it  is 
made  is  capable  of  being  enforced.  If  It  cannot  be  enforced,  it  is  no  breach  of 
the  prior  policy.  This  principle  is  substantially  embodied  in  the  fourteenth 
instruction  given  by  the  court  to  the  jury.  The  instruction  could  have  been  more 
properly  worded,  but  its  import  is  quite  clear,  and  to  the  effect  that,  if  the  Phcenix 
company  treated  its  policy  as  avoided,  after  notice  of  the  existence  of  defend- 
ant's policy,  it  constituted  no  such  subsequent  insurance  as  would  invalidate  the 
policy  in  suit.  Our  conclusion  upon  this  branch  of  the  case  is  not  without  sup- 
port of  the  authorities.  The  following  cases  may  be  cited  as  sustaining  the  prin- 
ciples above  stated  :  Jackson  v.  Mass.  Mut.  Ins.  Co.,  23  Pick.  (Mass.)  418  ;  Clark 
V.  New  England  las.  Co.,  6  Gush.  (Mass.)  343;  Gale  v.  Belknap  Ins.  Co.,  41  N. 
H.  170  ;  Stacy  Y.  Franklin  Ins.  Co.,  2  W.  &  S.  (Penn.)  506  ;  FMlbrook  v.  New 
England  Mut.  Ins.  Co.,  37  Me.  137  ;  Schenck  v.  Mercer  Co.  Mut.  Ins.  Co.,  4  Zabr. 
(>s".  J.)  447  ;  Jackson  v.  Farmers'  Ins.  Co.,  5  Gray  (Mass.)  52. 

The  doctrine  which  we  have  above  announced  does  not  go  to  the  full  extent  of 
some  of  the  cases  just  cited.  It  is  held  in  FMlbrook  v.  The  New  England  Mut. 
Ins.  Co.,  supra,  that  the  prior  policy  is  valid,  even  though  the  subsequent  policy 
is  not  avoided  by  the  underwriter  issuing  it,  but  the  loss  thereon  is  paid,  and 
in  others  of  these  cases,  the  rule  is  not  expressly  based  upon  the  fact  that  the  sub- 
sequent policy  was  treated  by  the  underwriter  issuing  it  as  avoided.  The  doc- 
trine which  we  recognize  here  is  based  upon  the  fact  that  the  subsequent  policy 
was  treated  and  considered  as  avoided  by  the  company  issuing  it  as  soon  as  It  had 
notice  of  the  prior  insurance.  In  our  view,  this  ,is  a  most  important  considera- 
tion, for,  if  the  underwriter  in  the  second  policy  does  not  treat  it  as  avoided,  it 
cannot  so  be  considered  by  the  insured  or  the  company  issuing  the  prior  policy. 
The  condition  against  prior  insurance  in  the  subsequent  policy  is  for  the  benefit 
of  the  insurer,  who  may,  at  his  option,  waive  it  or  insist  upon  enforcing  its  terms. 
If  he  seeks  to  enforce  the  condition,  and  treats  the  policy  as  a  void  contract,  it  is 
indeed  difficult  to  see  upon  what  grounds  it  may  be  regarded  as  valid,  as  an 
insurance  that  will  defeat  the  prior  policy.  In  this  view,  our  conclusion  is  not  in 
conflict  with  David  v.  The  Hartford  Ins.  Co.,  13  Iowa,  69,  and  Bigler  v.  The 
N.  Y.  Central  Ins.  Co.,  20  Barb.  635,  and  same  case,  22  X.  Y.  402.  In  the  first 
of  these  cases,  an  action  was  brought  upon  a  policy  containing  a  condition  against 
Bubsequent  insurance.  Other  insurance,  taken  after  the  date  of  the  policy,  was 
relied  upon  to  defeat  recovery.  The  plaintiff  claimed  that  the  subsequent  policies, 
on  account  of  certain  conditions  therein  which  were  violated,  were  void.  It  is  held 
that  these  policies  are  not  void,  but,  on  account  of  the  breach  of  their  conditions, 
might  have  been  avoided.  As  they  were  treated  as  valid  contracts  by  both  of  the 
parties  thereto,  the  losses  occurring  thereon   having   been   paid    by  the  com- 


776  Other  Insueance. 

under  such  invalid  policy  sees  fit,  after  the  loss,  to  waive  the  in- 
validity and  pay  the  loss  under  it,  does  not  affect  the  question.^ 
This  question  was  raised  in  a  recent  case  in  the  Supreme  Court  of 
Massachusetts.^  In  that  case  the  plaintiff  procured  a  policy  in  the 
defendant  company  upon  certain  property,  among  the  conditions 
of  which  was  one  that  "  if  the  assured  shall  have  made,  or  shall 
hereafter  make,  any  other  insurance  upon  said  property,  without 
the  knowledge  or  consent  of  this  company  in  writing,  then  in  such 
case  this  policy  shall  be  void."*  A  few  days  subsequently  another 
policy,  upon  the  same  property,  was  taken  out  by  the  plaintiff  in 
the  Merrimac  Ins.  Co.,  which  also  contained  a  condition  "  that 
without  the  consent  of  this  company,  no  other  insurance  shall 
exist  upon  the  property  insured  by  it.  No  consent  was  given  by 
either  company.  A  loss  occurred  and  the  Merrimac  Company 
settled  the  loss  under  its  policy,  without  insisting  upon  the  forfeit- 
ure. The  defendant  insisted  that  it  was  not  liable,  because  of  the 
breach  of  this  condition  by  taking  out  the  insurance  in  the  j\Ierri- 
mac  Company,  and  that  the  plaintiff  could  not  insist  that  the 
policy  in  the  Merrimac  Company  was  invalid,  because  the  com- 
pany had  elected  to  treat  it  a  as  valid  obligation,  and  had  settled 
the  loss  with  him  thereunder.  But  the  court  held  that  the  ques- 
tion was,  simply,  whether  any  other  valid  insurance  had  been  effected 
upon  the  property,  and  that  if  the  policy  in  the  Merrimac  Com- 
pany was  in  fact  invalid,  no  other  insurance  within  the  meaning  of 
the  term  employed  in  the  policy,  had  been  effected,  and  that  the 
mere  circumstance  that  that  company  had  seen  fit  to  waive  the 
forfeiture,  did  not  affect  the  question  of  the  defendant's  liability,, 
and  could  not  alter  the  rights  of  the  parties  under  the  policy.  The 
test  is  ivhether  a  policy  exists  in  defiance  of  the  condition,  which  is  a 
valid  outstanding  legal  obligation,  and  which  can  be  enforced  in  a 
court  of  laiv.  If  so,  the  condition  is  broken.  If  not,  it  is  not 
broken,  and  if  the  insurer,  under  such  invalid  policy,  sees  fit  to. 


panies  executing  the  subsequent  policies,  the  breaches  of  the  conditions  were  re- 
garded as  waived,  and  the  instruments  held  to  be  binding  upon  the  respectiva 
underwriters."  Hafeftard  V.  Hartford  Bis.  Co.,  ante. 

1  Jackson  v.  Mass.  F.  Ins.  Co.,  23  Pick.   (Mass.)  418  ;  Hardy  v.  Union  Ins.  Co. 
i  Allen  (Mass.)  217  ;  Clark  v.  N.  K  Mut.  F.  Ins.  Co.,  6  Cush.  (Mass.)  342;Xmdie^ 
V.  Union  Ins.  Co.,  ante  ;  Lovett  v.  United  States,  ante. 

2  Thomas  v.  Builders'  Mut.  F.  Ins.  Co.,  119  Mass.  122. 
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pay  to  the  holder  thereof,  the  amount  secured  by  it,  it  stands  in 
the  light  of  a  gratuity,  rathejf  than  a  payment,  and  does  not  estop 
the  plaintiff  from  asserting  that  there  was  no  valid  policy  outstand- 
ing.i  A  similar  question  arose  in  a  recent  case  decided  by  the 
Supreme  Court  of  Maine,^  it  was  held  that  where  there  is  a  stipu- 
lation in  a  policy  of  insurance  that  the  policy  shall  be  void  if  the 
insured  shall  subsequently  make  insurance  on  the  same  property, 
and  shall  not  give  notice  thereof  with  all  reasonable  diligence  to 
the  insurers,  and  have  the  same  indorsed  on  his  policy  or  other- 
wise acknowledged  by  them,  if  the  second  policy  is  void,  it  will  not 
defeat  the  first,  even  though  the  subsequent  insurers,  after  a  loss, 
pay  to  the  insured  a  sum  of  money  by  way  of  compromise  of  his 
claim  thereon.  And  in  this  case  the  court  went  still  further,  hold- 
ing that,  where  the  case  finds  that  the  loss  was  accidental,  and 
there  is  nothing  to  show  that  the  subsequent  insurance  materially 
increased  the  risk,  the  plaintiff's  claim  on  the  first  policy  would 
not  be  defeated  even  by  a  valid  subsequent  insurance.  Biit  it  is 
difficult  to  perceive  upon  what  principle  the  latter  ruling  was  pred- 
icated, or  how  the  question,  as  to  whether  the  subsequent  in- 
surance was  material  to  the  risk  or  not,  can  be  held  to  affect  the 
question  as  to  whether  the  condition  of  the  policy  had  been  broken. 
Practically,  the  same  doctrine  was  adopted  by  the  New  Hamp^ 
shire  court.^     In  that  case  a  policy  was  obtained  containing  a  con- 


1  Hardy  V.  Union  Ins.  Co.,  ante;  Plillbrook  v.  N.  B.  Ins.  Co.,  37  Me-. 137;  Bard- 
well  v.  Conioay  Ins.  Co.,  118  Mass.  4(35.  See  contra,  Lindley  v.  Union  Ins.  Co., 
ante;  David  v.  Hartford  Ins.  Co.,  13  Iowa,  67,  in  which  an  insurance  policy  was 
conditioned  to  be  void,  in  case  of  any  further  insurance  being  talcen  on  the  prop- 
erty, without  notification  to  tliis  company,  and  their  written  acltnowledgment. 
Subsequent  insurance  was  effected  in  two  companies ;  but  each  policy  was  condi- 
tioned to  be  void,  if  the  interest  of  the  insured  was  leaseliold,  unless  it  were  so  ex- 
pressed in  the  policy.  Payment  for  loss  was  made  to  the  insured  under  these 
policies  without  litigation,  or  any  question  as  to  their  validity.  He  then  sought  to 
enforce  payment  upon  the  first  policy,  though  he  had  not  notified  the  company  of 
the  subsequent  ones,  on  the  ground  that  his  interest  in  the  insured  property  was 
in  fact,  leasehold,  and  that  therefore  these  subsequent  policies  were  void  and  of  no 
effect.  Held,  that  though  a  litigation  of  tlie  question  might,  perhaps,  have  resulted 
in  the  avoidance  of  these  policies,  yet  tliis  could  not  be  absolutely  certain ;  tliat. 
certainly  they  were  valid  as  against  the  insured,  and  could  only  be  avoided  at  the 
suit  of  the  insurers,  who,  on  the  contrary,  liad  paid  under  them ;  that  therefore 
they  broke  the  condition  of  the  first  policy,  and  rendered  it  void.  Also  Bigler  v. 
N.  Y.  etc.,  Ins.  Co.,  22  N.  Y.  402. 

'^  Lindley  v.  Union  Ins.  Co.,  6.5  Me.  368. 

3  Gale  V.  Belknap,  41  N.  H.  170. 
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ditioii  that  it  should  be  void,  if  other  insurance  was  obtained  with- 
out the  consent  of  the  insurer.  Subsequently  a  policy  was  obtained 
upon  the  same  property  in  another  company  containing  a  similar 
condition,  and  applying  to  prior  as  well  as  subsequent  insurance. 
No  consent  was  obtained  from  either  company,  and  the  court  held 
that  the  first  policy  was  not  invalidated  by  the  second,  because  the 
second  policy  being  voidable  at  least,  was  not  "  other  insurance." 
Bell,  J.,  in  a  very  able  opinion  pertinently  said,  "  The  policy  was. 
7ieitJier  utterly  void  nor  was  it  voidable,  in  the  sense  that  it  was  a 
valid  and  binding  contract,  and  to  be  so  treated  for-  all  practical 
purposes  until  it  was  avoided.  On  the  contrary,  it  was  an  instru- 
ment invalid  and  inoperative,  binding  upon  nobody,  until,  and  un- 
less it  should  be  ratified  and  confirmed  by  some  further  act  on  the 
part  of  the  insurers,  with  knowledge  of  the  facts  which  cause  the 
invalidity,  either  by  an  express  assent  to  be  bound,  or  by  some 
implied  waiver  of  the  objections."  ^  A  valid  policy  must  exist  at 
the  time  of  the  loss,  and  there  would  seem  to  be  no  good  reason  for 
holding  that  a  waiver  of  the  breach,  subsequent  to  the  loss,  could 
have  the  effect,  hy  relation,  to  render  the  policy  valid  ab  initio  so 
as  to  avoid  a  prior  policy.  But  a  distinction  is  made  in  some 
states  between  a  void,  and  voidable  policy ;  thus,  in  a  Pennsyl- 
vania case,^  a  policy  issued  by  defendant  contained  a  condition 
that  ■'  the  aggregate  amount  insured  shall  not  exceed  two-tliirds  of 
the  estimated  cash  value.  Policies  exceeding  that  amount  were 
issued,  but  were  not  enforcible.  The  court  held  that  policies  that 
were  void  ab  initio,  did  not  constitute  insurance,  but  that  policies  " 


i  Bale  T.  Union  Ins.  Co.,  32  X.  H.  200;  Leathers  v.  Farmers'  Ins.  Co.,  24  id. 
262;  see  Gee  v.  Cheshire,  etc.,  Ins.  Co.,  55  X.  H.  265,  in  which  the  doctrme  of  Gale 
T.  Belknap  is  fully  sustained. 

2  Mitchell  V.  Lycoming  Ins.  Co.,  51  Penn.  St.  402.  This  question  arose  in  Hardy 
T.  Vnion  In.?.  Co.,  4  AJlen  (ilass.)  217.  In  that  case  a  policy  of  insurance,  which 
contains  a  provision  that  if  the  assured  "  shall  hereafter  make  any  other  insurance 
on  the  p  operty  hereby  insured,  and  shall  not  obtain  the  consent  of  this  company 
thereto,  or  have  such  consent  indorsed  upon  this  policy,  then  this  insurance  shall  be 
void  and  of  no  effect,"  is  not  defeated  by  the  taking  of  a  subsequent  policy  upon 
the  same  and  other  property,  which  is  invalid  by  reason  of  a  failure  to  disclose  cer- 
tain essential  facts,  although  such  consent  is  not  so  indorsed  upon  it,  or  obtamed 
of  the  company.  And  the  assured  may  set  up  the  invalidity  of  the  second  policy 
although,  after  the  loss,  they  had  the  defendants'  consent  thereto  indorsed  upon 
another  similar  policy  issued  by  them  upon  the  other  property  which  that  policy 
covered,  and  although  they  received  the  full  amount  of  it  from  the  insurers. 
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that  were  at  any  time  valid,  were  to  be  treated  as  such.  Agnew, 
J.,  remarking,  "  The  over  insurance  was  attempted  to  be  sur- 
mounted by  the  alleged  invalidity  of  the  subseqiient  policies.  We 
think  the 'court  adopted  the  proper  distinction — if  they  were  void 
ut  the  time  of  the  loss  they  constituted  no  obstacle ;  hut  if  void- 
able only  by  reason  of  some  breach  of  condition  enabling  the  in- 
surers to  avoid  them,  hut  tvhich  they  had  waived,  the  over  insurance 
doubtless  exists."^  But  the  doctrine  that  the  "  other  insurance  " 
must  be  valid,  in  order  to  operate  as  a  forfeiture  is  by  no  means 
uniform  or  well  settled,  and  it  is  very  pertinently  urged  by  the 
courts  in  several  well  considered  cases,  that  this  circumstance  does 
not  affect  the  operation  of  a  forfeiture.^     That  the  object  and  pur- 


1  In  Damd  v.  Hartford  Ins.  Co.,  13  Iowa,  69. 

^Funk  V.Minn.  Farmers'  Ma.  F.  Ins.  Co.,  29  Minn.  347;  43  Am.  Rep.  216; 
Equitable  Ins.  Co.  v.  McCrea,  8  Lea.  (Tenn. )  581;  Siiggo  v.  Liverpool,  etc.,  Ins. 
Co.,  9  Ins.  L.  J.  (m1;  Sanders  v.  Watertown  Ins.  Co.,  86  N.  Y.  414;  40  Am.'Eep. 
554;  Turner  v.  Meridian  F.  Ins.  Co.,  16  Fed.  Eep.  4.54;  Allen  v.  Merchants'  Ins. 
Co.,  30  La.  An.  13S0;  31  Am.  Rep.  243.  Boyal  Ins.  Co.  v.  McCrea,  8  Lea.  (Tenn.) 
541;  Mason  v.  Ins.  Co.,  87  U.  C.  C.  P.  47;  Jacobs  v.  Equitable  Ins.  Co.,  19  U.  C. 
Q.  B.  250;  Itamsay  v.  Ins.  Co.,  11  id.  516. 

A  policy,  conditioned  to  be  void  in  case  of  mailing  any  subsequent  insurance  on 
the  same  property  not  consented  to,  is  not  avoided  by  a  subsequent  insurance  con- 
ditioned to  be  void  in  case  of  any  otlier  insurance  on  the  same  property  not  consented 
to,  and  a  claim  for  loss  under  the  second  policy,  after  the  fire,  does  not  revive  that 
policy  if  the  insurer  does  not  assent  thereto.  Jersey  City  Ins.  Co.  v.  Nlchol,  35  N. 
J.  Eq.  291 ;  40  Am.  Rep.  625. 

But  a  policy  conditioned  to  be  void  in  case  of  other  insurance,  above  a  certain 
siun,  -without  written  consent,  is  avoided  by  subsequent  redid  insurance  above  that 
sum  not  consented  to,  although  such  subsequent  insurance  also  avoided  certain  other 
insurance  contemporaneous  with  the  policy  in  question,  and  thus  brought  the 
amount  of  insurance  within  the  amount  allowed  by  that  policy.  In  Tennessee  it  is 
ield  that  a  policy,  conditioned  to  be  void  for  other  insurance  without  consent,  is 
avoided  by  a  subsequent  policy  not  consented  to,  although  containing  the  like  con- 
dition. Boyal  Ins.  Co.  v.  McCrea,  8  Lea  (Tenn.),  531;  41  Am.  Eep.  650;  Somer- 
Jield  V.  State  Ins.  Co.,  8  Lea  (Tenn.)  547;  41  Am.  Eep.  662;  Fireman's  Ins.  Co.  v. 
Hart,  35  Ohio  St.  385. 

So  a  policy,  conditioned  to  be  void  in  case  of  other  insurance  not  indorsed  or  con- 
sented to,  is  avoided  by  the  existence  of  another  insurance,  conditioned  to  be  void- 
able foi  vacancy,  and  which  might  liave  been  avoided  on  that  account,  but  had  not 
"been  at  the  time  of  the  insurance  in  question.  Landers  v.  Watertown  Fire  Ins. 
Co.,  86  N.  T.  414;  40  Am.  Eep.  554. 

But  insurance  obtained  by  a  mortgagor  upon  a  dividing  title  to  which  it  stood  in 
the  name  of  his  assignee  in  bankruptcy,  without  the  knowledge  or  consent  either  of 
the  assignee  or  of  the  mortgagee,  and  upon  representations  that  he  was  the  owner 
and  making  no  mention  of  the  mortgage,  was  held  not  to  be  "prior  or  subsequent  " 
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pose  of  the  condition  is  to  be  looked  to,  and  that  obviously  is,  tO' 
compel  the  insured  to  carry  a  portion  of  the  risk  so  as  to  induce- '. 
greater  care  on  his  part  in  the  protection  of  his  property  against.] 
loss  b}'  fire,  and  that  this  object  is  defeated  as  well  by  the  pro- 
curement of  a  void  policy,  as  by  one  that  is  valid.  It  is  unreason- 
able to  suppose  that  a  person  would  pay  for  insurance  which  he 
knew  to  be  void  or  invalid,  and  the  mere  circumstance  that  he  has 
procured  and  paid  for  it,  is  enough  to  show  that  he  supposed  it 
was  a  protection,  and  upon  the  theory  upon  which  the  condition 
is  predicated,  relaxed  his  vigilance  over  the  property,  as  much  in 
the  one  case  as  in  the  other,  so  that  the  spirit,  if  not  the  exact 
letter  of  the  condition  is  broken.^ 

But  upon  the  other  hand,  it  is  argued,  and  with  great  consist- 
ency to  principle,  that  the  parties  are  at  liberty  to  make  their  own 
terms,  and  when  they  use  language  to  express  their  actual  bar- 
gain, the}''  are  presumed  to  use  it  in  its  ordinary  and  usual  sense,  and, 
in  the  absence  of  anything  to  show  the  contrary,  it  must  be  con- 
strued in  that  sense  and  that,  as  "  insurance  "  in  its  legal  sense 
means  "  indemnity,"  that  cannot  be  regarded  as  "  insurance " 
which  affords  no  "  indemnity  "  by  reason  of  vices  that  destroy  its 
legal  validity ;  in  the  absence  of  words  to  show  that  invalid  pol- 
icies were  to  be  treated  as  defeating  the  contract  as  well  as  valid, 
the  parties  must  be  regarded  as  having  intended  simply  actual 
legal  indemnity  ;  and  further,  that  all  conditions  or  exceptions  in  an 
instrument  are  to  be  construed  most  strongly  against  those  in  whose 
favor  they  are  made,  and  consequently,  when  "  oi^er  insurance" 
is  prohibited,  and  the  procurement  of  it  by  its  terms,  avoids  the 
policy,  that  it  must  be  taken  to  mean  otJier  insurance,  that  is,  other 
actual  indemnity  against  loss  or  damage  from  the  same  cause  upon 
the  same  property,  and,  that  where  there  is  no  validity  to  a  con- 
tract of  that  character,  it  is  not,  either  iu  fact  or  in  law,  '■  other  iw 


insurance  so  as  to  avoid  a  previous  policy  on  the  house,  payable  in  case  of  loss  to 
the  mortgagee;  and  that,  even  if  it  were,  it  would  not  avoid  the  previous  policy, 
since  it  was  rendered  invalid  because  the  assured  had  not  the  "  sole,  entire,  and  un- 
conditional ownership"  of  the  property.  Wheeler  v.  Watertoicn  Fire  Ins.  Co.,  131 
Mass.  1. 

1  Bigler  v.  N.  Y.  Central  Ins.  Co.,  22  X.  y.  402;  David  v.  Hartford  Ins.  Co.,  13 
Iowa  69;  Carpenter  v.  Providence,  etc.,  Ims.  Co.,  16  Pet.  (U.  S. )  49,  50S;  MusseyY. 
Atlas  Ins.  Co.,  14  X.  Y.  79;  Lackey  \.  Georgia  Ins.  Co.,  ante. 
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surance"  because  it  furnishes  no  indemnity  to  the  party,  and  has 
no  legal  validity. 

The  same  rules  apply  in  case  of  "over  insurance,"  as,  where  a 
policy  provides  that  insurance,  exceeding  a  certain  sum  named  in 
the  policy,  shall  not  be  made.  It  is  held,  in  such  cases  also,  that 
legal,  valid  insurance  is  intended,  and  that,  where  any  of  the  poli- 
cies are  void,  they  cannot  be  reckoned  as  insurance?-  When  valid 
policies  are  obtained,  contrary  to  the  conditions  of  the  policy,  the 
condition  is  violated,  and  the  policies  whose  conditions  are  so 
broken,  are  void.^ 

Policy  void  unless  notice  or  assent  is  shov^rn. 

Sec.  374.  When  other  insurance  is  procured  without  notice  or 
assent  thereto  express  or  implied,  the  prior  policy  is  held  to  be 
void,^  unless  the  insurer  in  some  manner  waives  the  breach,  so  that 
it  is  perhaps  not  quite  proper  to  say  that  the  policy  is  void,  but 
rather  that  it  is  voidable  at  the  election  of  the  assured,  and  may  be 
put  on  foot  again  as  an  operative  instrument  by  any  act  from  which 
a  waiver  can  fairly  be  implied,*  and  if  no  waiver  exists  no  recovery 
can  be  had.^  But,  as  has  been  previously  stated,  such  other  in- 
surance must  be  upon  the  same  2}roperty  and  to  the  same  person,  or 
Ms  assignee,  and  policies  issued  to  other  persons  having  an  in- 
surable interest  in  the  property,  are  not  a  violation  of  the  con- 
dition.® 


1  Shurtliffy.  Phoenix  Ins.  Co.,  57  Me.  137. 

^  Burt  V.  People's  Mut.  F.  Ins.  Co.,  2  Gray  (Mass.)  397;  Gilbert  v.  Phoenix  Ins. 
Co.,  36  Barb.  (jST.  T.)  872;  Harris  v.  Ohio  Ins.  Co.,  5  Ohio,  466;  Walton  v.  Louisi- 
ana, etc.,  Ins.  Co.,  2  Rob.  (La.)  563;  Dietz  v.  Mound  City,  etc.,  Ins.  Co.,  38  Mo. 
85;  Healeyy.  Imperial  Fire  Ins.  Co.,  5  Nev.  268;  Manhattan  Ins.  Co.  Y.  Stein,  h 
Bush  (Ky.)  652;  Duclos  v.  Citizens'  Mut.  Ins.  Co.,  23  La.  An.  332. 

2  Holbrook  v.  American  Ins.  Co.,  1  Curtis  (U.  S.  C.  C.)  193;  Bigler  v.  Ins.  Co., 
■22  jST.  Y.  402;  Mussey  v.  Atlas  Ins.  Co.,  14  N".  Y.  79;  Burchev.  People's  Ins.  Co.,  2 
Gray  (Mass.)  397;  Carpenter  v.  Providence,  etc.,  Ins.  Co.,  16  Pet.  (U.  S.)  495. 

^  Horwitz  V.  Equitable  Ins.  Co.,  40  Mo.  557;  Carrol  v.  Charter  Oak  Ins.  Co.,  10 
Abb.  Pr.  ]sr.  S.  (N^.  Y.)  167;  Hubbard  v.  Hartford  Ins.  Co.,  33  Iowa,  325;  Pechner 
V.  Phoenix  Ins.  Co.,  6  Lans.  (X  Y.)  411;  Couch  v.  City  F.  Ins.  Co.,  37  Conn.  248; 
Pitney  v.  Glens  Falls  Ins.  Co.,  65  N".  Y.  1 ;  Battaile  v.  Merchants'-  Ins.  Co.,  3  Eob. 
(La.)  384;  Harris  v.  Ohio  Ins.  Co.,  5  Ohio,  466. 

5  N.  Y.  Central  Ins.  Co.  v.  Watson,  23  Mich.  486. 

6  u^tna  Ins.  Co.  v.  Tyler,  16  Wend.  (N.  Y.)385;  Mutual  Safety  Ins.  Co.  v. 
Hone,  2  K.  Y.  235.  In  WTdtioell  v.  Putnam  F.  Ins.  Co.,  6  Lans.  (N.  Y.)  166,  de- 
fendant issued  its  policy  to  the  plaintiff,  insuring  him  against  loss  by  fire  on  his 
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Policies  must  cover  same  property. 

Sec.  375.  Where  one  policy  covers  a  building  alone,  and  an- 
other covers  the  building,  machinery,  etc.,  this  does  not  constitute 
double  insurance  within  the  meaning  of  the  conditions  of  the  pol- 
icy.^   But  if  another  policy  is  issued  covering  a  jpart  only  of  the 


stock  of  liquors  and  spirits  contained  in  a  frame  building  occupied  by  him  as  a 
rectifying  establisliment,  in  Dresden,  in  this  State,  $  2,000,  and  on  the  fixtures, 
etc.,  S500,  for  one  year.  The  policy  contained  a  condition,  "  that  if  the  insured 
shall  have  or  shall  hereafter  make  any  other  insurance  on  the  property  hereby 
insured,  witliout  the  consent  of  the  company  written  thereon,  the  same  shall  be 
void."  Subsequently  the  plaintiff  procured  from  the  Security  Insurance  Company 
a  policy  for  the  term  of  one  year,  insuring  him  against  loss  by  fire  to  the  amoimt 
of  S  1,000  on  his  stock  of  liquors  and  spirits  stored  in  the  same  building  described 
in  the  policy  of  defendant.  The  consent  of  defendant  to  the  second  insurance 
was  never  written  on  the  policy.  On  the  trial  the  plaintiff  gave  evidence  tending 
to  prove  a  waiver,  by  the  defendant's  agent  of  the  condition  aforesaid.  At  the  close 
of  the  trial  this  evidence  was  stricken  out  by  the  court  and  the  plaintiff  nonsuited. 
Held,  that  the  insurer  or  its  agent  may  waive  conditions  inserted  in  the  policy  for 
.  its  benefit,  and  that  the  evidence  of  the  waiver  in  this  case  was  competent  and 
should  not  have  been  stricken  out.  That  in  the  following  section  of  the  policy, 
viz  •  "  that  if  the  assured  shall  have  or  shall  hereafter  make  any  other  insurance 
on  the  property  hereby  insured  without  the  consent  of  the  company  written  hereon, 
the  policy  shall  be  void,"  etc. ;  themeaningof  the  words  "  piroperty  hereby  insured," 
is  property  of  the  same  description  stored  on  the  same  premises  described  in  the 
policy,  and  not  the  same  Identical  property.  The  second  insurance,  therefore, 
was  upon  the  same  property  covered  by  defendant's  policy,  and  therefore  witliin 
the  condition  which  required  notice.  Judgment  reversed,  and  new  trial  ordered. 
Williams  v.  Cincinnati  Ins.  Co.,  Wright  (Ohio  542;  Harris  v.  Ohio  Ins.  Co.,  id. 
514.  Where  the  owner  of  a  stock  of  goods  sold  them,  and  the  vendee  procured 
insurance  thereon  and  assigned  the  poliaj,  with  the  insurer.-s'  consent,  to  the  t:endor, 
and  then  insured  the  goods  for  his  own  account,  it  was  held  that  thereby  avoided. 
Leavittv.  Western  F.  &  J/.  Ins.  Co.,!  Rob.  (La.)  3.51  ;  3>io  v.  .Columbian  J/i.v. 
Co.,  2  lIcJIull  (S.  C.)  351.  A  provision  for  apportionment  of  the  loss,  in  case  of 
other  insurance,  only  applies  to  msurance  covering  the  same  interest.  If  the 
mortgagor  and  mortgagee  each  have  separate  insurance,  the  condition  for  appor- 
tionment does  not  apply.  Foxv.  Pho:nix  Ins.  Co.,  52  iXe.  333.  A  policy  made 
by  the  mortgagor  to  cover  the  interest  of  the  mortgagee,  icitlmut  his  Icnoicledge 
or  consent,  is  not  other  insurance.  Johnson  v.  A.  British  Ins.  Co.,  1  Holmes  (U. 
S.  C-  C.)  117.  The  assured  cajinot  be  held  chargeable  for  the  acts  of  a  third 
person  over  whom  he  has  no  control.  Cirpentcr  v.  Proo  ,  etc.,  Ins.  Co.,  16  Pet. 
(U.  S).  501  ;  Fox  v.  Phoenix  Ins.  Co.,  52  Me.  133  ;  ^Ftaa  F.  Ins.  Co.,  \.  Tyler,  12 
Wend.  (Is".  Y.) 

^  Sloat  V.  Boyallns.  Co.,  40  Penn.  St.  14.  In  Clark  v.  Hamilton,  etc.,  Ins.  Co., 
9  Gray  (Mass.)  148,  a  pohcy  upon  "  a  carpenter's  shop  and  carpenter's  tools" 
provided  that  the  issuing  of  any  other  policy,  covering  any  portion  of  the  property 
insured,  and  not  disclosed  to  these  insurers,  should  avoid  this  policy.  Held,  that 
evidence  of  the  issuing  of  another  policy  to  the  same  person  upon  "  four  chests 
of  carpenter's  tools  in  the  wood  shop,"  described  as  situated  in  the  same  street  as 
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property,  when  that  part  of  the  property  is  separately  valued  in 
the  other  policy,  it  avoids  the  policy.  Thus,  where  a  policy  con- 
tained a  condition  that  if  other  insurance  is  procured  without  con- 
sent indorsed  on  the  policy,  upon  a  stock  of  goods,  at  a  certain 
sum,  and  upon  the  fixtures  at  a  certain  sum  the  policy  should  be  void 
it  was  held  that  a  subsequent  insurance  upon  the  fixtures  alone, 
avoided  the  first  policy.^  The  insurer  takes  the  burden  of  estab- 
lishing the  fact  that  the  same  property  covered  by  its  policy,  is 
covered  by  the  policy  claimed  to  operate  as  a  breach,^  and  it  is  a 
question  of  fact  for  the  jury  to  find  and  not  a  question  for  the 
court,^  and  the  jury  must  find,  not  only  that  the  policies  cover  the 
same  property,  hut  it  must  also  appear  that  the  other,  policy  is  valid.* 

in  the  first  policy,  and  tliat  ttiere  were  in  tlie  shop  two  chests  of  tools  belonging  to 
the  assured,  and  two  or  perhaps  three  belonging  to  the  journeymen  of  the  assured, 
did  not  show  that  any  part  of  the  property  was  covered  by  both  policies.  In  Vose 
V.  SamiltoH  Ins.  Co.,  39  Barb.  (N.  Y.)  302,  a  policy  of  insurance  was  issued  on 
stock  in  trade  in  Jfo.  146  R.  street,  with  a  proviso  that  "  in  case  any  other  policy 
has  been,  or  shall  be  issued,  covering  the  whole,  or  any  portion  "  of  the  insured 
property,  the  policy  should  be  void.  Pending  this  policy,  with  the  consent  of 
these  insurers,  the  insured  stock  was  removed  into  No.  148  of  the  same  street,  where 
the  insured  had  a  large  quantity  of  otlier  goods  insured  by  another  company,  by  g, 
policy  of  prior  date  to  the  one  aforesaid,  of  which  the  insurers  in  the  latter  had  no 
notice,  or  knowledge.  Held,  that  this  was  not  a  double  insurance,  and  did  not 
work  a  forfeiture  under  the  above  proviso.  Vosey.  Hamilton,  etc.,  Ins.  Co.,  39 
Barb.  (N.  Y.)  302.  Where  a  consignor  of  a  vessel  effected  an  insurance  on  the 
freight,  with  the  warranty,  "  no  other  insurance,"  and  the  consignee,  who  had 
accepted  a  draft  against  such  freight,  without  instruction  from  the  consignor, 
effected  another  insurance  on  the  freight  at  the  place  of  destination,  it  was  held, 
that  this  last  insurance  could  not  be  considered  a,  violation  of  the  warranty  con- 
tained in  the  former.  Williams  v.  Crescent  Mutual  Ins.  Co.,  15  La.  An.  8.51  ;  Mc- 
Mustin  V.  Ins.  Co.  of  N.  America,  64  Barb.  (N.  Y.)  536  ;  Bowley  v.  Empire  Ins. 
Co.  36  N.  Y.  557;  Tylerv.  JEtna  Ins.  Co.,  16  "Wend.  (N.  Y.)  .385.  So,  whereapolicy 
upon  a  store  provided  "  that  no  person  whose  property  is  insured  in  the  company 
shall  be  allowed  to  insure  the  same  or  any  other  property  connected  with  it,  in  any 
other  company,  or  at  any  other  office,  and  in  case  of  any  such  insvirance,  his  policy 
obtained  from  this  company,  shall  be  void  and  of  no  effect,"  it  was  held  that  this 
did  not  prevent  the  taking  out  of  a  policy  upon  the  goods  in  the  store,  in  some 
other  company.    Jones  v.  Maine  etc.,  Ins.  Co.,  18  Me.  15.3. 

1  Kiniball  v.  Howard  Ins.  Co.,  8  Gray  (Mass.)  33.  But  contra,  see  Illinois,  etc., 
Ins.  Co.  -v.  Fix,  53  111.  151,  where  it  was  held  that  when  one  policy  covers  certain 
property,  and  afterwards  another  policy  is  taken  upon  part  of  the  same  property, 
the  policy  is  only  invalidated  as  to  such  part  covered  by  other  insurance,  and  a 
recovery  may  be  had  less  the  value  of  the  property  doubly  insured. 

2  Clark  V.  Hamilton  Ins.  Co.,  6  Gray  (Mass.)  169. 

8  Nave  V.  Columbia  Ins.  Co. ,  2  McMull  (S.  C. )  220  ;  2  Ben.  F.  I.  C.  147. 
*  Staceyy.  Franklin  F.  Ins.  Co.;  Jackson  v.  Mass.  etc.,  Lis.  Co.,  23  Pick.  (Mass.) 
423. 
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Must  be  other  insurance  by  assured,  or  for  his  benefit,  with  his  assent. 

Sec.  376.  In  order  to  invalidate  a  policy  upon  the  ground  of  a 
breach  of  the  condition  against  other  insurance,  it  must  be  shown 
that  such  other  insurance  ivas  obtained  hy  the  insured,  or 
some  one  authorised  hy  him  to  obtain  it}  or  that  he  subsequeni- 
ly  assented  thereto?  He  cannot  be  affected  by  the  acts  of  a 
stranger  who  also  has  an  insurable  interest  in  the  property,  and, 
unless  it  is  shown  that  he  himself  procured  other  insurance,  or  aiu- 
thorized  it  to  be  procured,  or  assented  thereto  after  it  was  pro- 
cured, the  condition  of  the  policy  is  not  broken  although  insur- 
ance upon  the  property  is  taken  by  others.^ 

Thus,  where  the  mortgagor  of  real  estate  procured  an  insurance 
upon  the  property,  conditioned  that  other  insurance  upon  the 
property,  without  the  consent  of  the  company,  it  was  held  that 
the  taking  out  of  a  policy  upon  the  same  property  by  the  mort- 
gagee, was  not  "  other  insurance  "  within  the  meaning  of  the  con- 
dition.* 


1  Mtna  Ins.  Co.,  v.  Tyler,  16  Wend.  (X.  Y.)  385  ;  Acer  v.  Merchants'  Ins.  Co., 
57  Barb.  (N.  T.)  68  ;  Pitney  v.  Glen's  Falls  Ins.  Co.,  61  id.  335  ;  NiclioU  v.  Fayette 
Mut  F.  Ins.  Co.,  1  Allen  (Mass.)  63  ;  Burbanks  v.  Rockingham,  etc.,  InS.  Co.,  24 
K.  H.  550;  Fox  V.  Phenix  Ins.  Co..  52  Me.  333  ;  Norwich  F.  Ins.  Co.  v.  Boomer, 
52  111.  442  ;  Bates  v.  Commercial  Ins.  Co.,  1  Cin.  (Ohio.)  Superior  Ct.  523;  Marlgny 
V.  Home  Mut.  Ins.  Co.,  La.  An.  338  ;  Williams  y.  Crescent,  etc.,  Ins.  Co.,  15  id. 
651. 

2  In  Defoe  v.  Johnstown,  etc.,  Ins.  Co.,  1  Upper  Canada  (C.  P.)  55,  the  father  of 
the  assured  procured  other  insurance  in  the  son's  name,  and  subsequently,  the  son 
ratified  it  by  accepting  payment  of  a  loss  under  the  policy.  Held,  that  the  prior 
policy  was  thereby  avoided. 

8  See  Sec.  17. 

*  In  Woodbury,  etc.  Bank  v.  Charter  Oak  Bis.  Co. ,  31  Conn.  517  where  a  condition 
of  the  policy  provided  that  it  should  become  void  if  any  further  insurance  was  ob- 
tained on  the  property  insured,  without  the  consent  of  the  insurance  company  in- 
dorsed on  the  policy,  and  the  ovraer  of  the  equity  of  redemption  procured  a  later  in- 
surance of  the  property,  of  which  no  notice  was  given  to  the  company,  and  of  wliich 
the  party  originally  insured  had  no  knowledge,  it  was  held  that,  as  the  original  in- 
surance was  intended  as  an  insurance  of  the  mortgage  interest  of  the  insured,  and 
was  to  be  regarded  as  equitably  such,  the  later  insurance  was  not  a  further  insur- 
ance of  the  same  property,  and  not  a  breach  of  the  condition.  Nichols  v.  Fayette, 
etc.  Ins.  Co.,  1  Allen  (Mass.)  63. 

In  Burbank  v.  Rockingham,  etc.,  Ins.  Co.,  24  N.  H.  550,  the  assured  gave  a  bond 
for  a  deed  of  an  undivided  half  of  the  premises  insured.  The  obligee  of  the  bond 
was  to  keep  the  premises  in  repair,  and,  if  destroyed  by  iire,  to  rebuild.  It  was  also 
agreed  that  the  obligor  should  keep  the  property  insured  at  the  expense  of  all,  and 
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Identity  of  interest  the  test. 

Sec.  377.  Neither  identity  of  name  or  identity  of  "property  is  de- 
cisive upon  the  question  ;  in  order  to  amount  to  other  insurance^  the 
interests  covered  hy  the  policies  must  he  identical}  If  the  interest 
is  not  identical,  there  is  not  other  insurance,  as  if  the  mortgagee 
insures  his  interest  in  the  mortgaged  property,  the  policy  is  not 
avoided  by  a  subsequent  insurance  in  favor  of  tlie  mortgagor ;  ^  or 
if  A.  holds  possession  under  a  contract  for  a  deed,  an  insurance  by 
him  upon  his  interest  in  the  property,  will  not  be  avoided  by  a 
policy  in  favor  of  the  owner  of  the  legal  estate.^  It  is  not  identity 
of  name,  but  identity  of  interest  that  determines  whether  other  in- 
surance exists.  Thus,  where  the  mortgagor  authorizes  the  mort- 
gagee to  make  subsequent  insurance,  and  the  mortgagor  pays  the 
premium,  it  is  for  the  protection  of  his  interests,  as  well  as  of  those 
of  the  mortgagee,  and  is  such  "  other  insurance  "  as  avoids  a  prior 
policy.*     But  a  policy  taken  out  by  a  mortgagee  in  his  name  and 


if  burned,  the  insurance  money  was  to  be  applied  to  rebuilding.     It  was  claimed  by 
the  insurer  that  this  bond,  providing  for  a  rebuilding  in  case  of  its  loss  by  fire,  was  ■ 
"  other  insurance,"  but  the  court  held  otherwise. 

1  Lowell  Mfg  Co.  v.  Safeguard  F.  Ins.  Co. ,  88  K  T.  591. 

^ Nichols \.  Fayette  Ins.  Co.,  1  Allen  (Mass.)  63. 

"yStea  Ins.  Co.  v.  Tyler,  16  Wend.  (N.  Y.)  507;  Acer  v.  Merchants'  Ins.  Co.,  57 
Barb.  (J^".  Y.)  68;  Mut.  Safety  Ins.  Go.  v.  Hone,  2  N.  Y.  235.  In  a  case  recently 
decided  in  the  Court  of  Appeals  of  New  York,  Spragiie  v.  Holland  Purchase  Ins. 
Co. ,  decided  March  20,  1877,  an  application  for  insurance  upon  a  house,  contained 
these  questions  :  "What  is  your  title  to  the  property?"  Answer.  "Contract." 
"  How  much  insured  in  other  companies  ?  "  Answer.  "  None."  Held,  a  state- 
ment that  applicant  held  title  under  a  contract  of  purchase  and  sale,  and  that  there 
was  no  other  insurance  upon  applicant's  interest,  and  the  fact  that  the  vendor  of  the 
house  had  insurance  upon  it  did  not  render  the  statement  untrue. 

*irolhroo7c  V.  Am.  Ins.  Co.,  1  Curtis  C.  C.  (U.  S.)  193;  Ilussey  v.  Atlas  Ins.  Co., 
14  N.  Y.  79  ,•  Carpenter  v.  Providence,  etc. .  Ins.  Co. ,  16  Pet.  (U.  S. )  495.  In  a 
recent  case  in  the  United  States  Supreme  Court  Home  Ins.  Co.  v.  Baltimore  Ware- 
house Co. ,  93  U.  S.  324,  the  defendants,  as  warehousemen,  took  out  a  policy  on 
goods  consigned  to  them,  on  their  own  account,  to  secure  their  advances  and 
charges,  and  also  for  the  protection  of  the  consignor.  The  policy  was  conditioned 
to  be  void,  if  other  insurance  was  obtained.  The  consignor  also  took  out  a  policy 
upon  the  same  goods.  Held  that,  as  to  all  beyond  the  interest  of  the  defendants 
in  the  goods,  this  constituted  double  insurance.  A  provision  in  a  policy,  that  any 
other  insurance  which  the  insured  had  must  be  notified  to  the  insurer,  applies  only 
to  insurances,  held  by  the  party  insured,  or  some  one  for  his  benefit,  ^tna  F.  Ins. 
Co.  V.  Tyler.  16  Wend.  385;  Mutual  Safety  Ins.  Co.  v.  Hone,  2  N.  Y.  235.  Insur- 
.ance  by  a  mortgagor,  and  also  by  a  mortgagee,  for  their  individual  benefit,  is  not 
50 
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that  of  a  mortgagor,  but  payable  to  the  mortgagee  in  case  of  loss 
will  not  defeat  a  policy  previously  taken  out  by  the  mortgagor,! 
upon  the  same  property.^  But  a  policy  taken  out  by  .a  wife  upon 
property  upon  which  a  policy  has  already  been  taken  by  her  and 
her  husband  avoids  the  former  policy.^  An  insurance  upon  goods 
in  a  store  does  not  avoid  a  policy  upon  the  store  itself,  although 
such  policy  provides  that  it  shall  be  void  if  the  assured  shall  pro- 
cure other  insurance  upon  the  "  store,  or  anything  connected  with 
it."  ^  The  assignee  takes  a  policy,  subject  to  all  express  stipula- 
tions or  conditions  named  therein,  and  a  subsequent  breach  thereof 
by  his  assignor,  avoids  the  policy,  as  if  the  assignor  subsequently 
obtains  other  insurance  without  consent.*  If  the  interest  and  the 
risk  are  the  same,  the  condition  is  broken,  otherwise  not.*  But  it 
was  held  in  an  early  case  in  New  York,^  that  the  policies  must  not 
only  attach  upon  the  same  property,  but  .also  in  the  same  manner, 
and  that  if  one  policy  covers  a  specific  sum  upon  one  species  of 
property,  and  a  certain  sum  upon  another,  a  policy  for  a  gross  sum 
upon  the  same  property  is  not  double  insurance  within  the  mean- 
ing of  the  term.  Thus,  in  that  case,  a  prior  policy  covered  $3,000 
on  stock  and  $1,000  on  fixtures.     A  subsequent  policy  was  pro- 


other  insurance.  Wlien  a  policy  provides  that  "other  insurance  obtained  by  the 
assured,  or  any  other  person  or  parties  interested,"  etc,  it  is  held  that  the  provision 
must  be  construed  as  relating  entirely  to  an  interest  in  the  assured's  insurance,  and 
does  not  apply  to  insurance  obtained  by  other  persons  having  a  distinct,  interest  in  the 
•property.    Acer  v.  The  Merchants'  Ins.  Co.,  57  Barb.  (N.  Y.)  68. 

1  Westchester  F.  Ins.  Co.,  v.  Foster  90  111.  121. 

'^  Continental  Ins.  Co.  v.  Ilullman  92  111.  145. 

^  Jones  V.  lilaine,  etc.,  Ins.  Co.,  IS  Me.  155. 

estate,  etc.,  Ins.  Co.  v.  Roberts,  31  Penn.  St.  438. 

^Musseyy.  Atlas  Ins.  Co.,  14  N.  Y.  79.  In  Burton  v.  Gore  Dlit.  Ins.  Co.,  12 
Grant's  Ch.  (Ont.)  156,  the  mortgagor  procured  a  policy  and  assigned  it  to  the  mort- 
gagee, and  afterwards  procured  another  policy  in  his  own  name  and  for  his  own 
benefit,  and  it  was  held  not  other  insurance,  and  in  all  cases,  when  the  naiortgagee, 
by  the  assignment,  becomes  the  assured;  that  is,  when  he  gives  a  premium  note  and 
becomes  bound  for  the  premium,  and  the  assignment  of  the  policy  is  treated  as  a 
new  contract  with  the  mortgagee.  See,  also,  Allen  v.  Hudson  M.  Ins.  Co.,  19  Barb. 
(N.  Y.)  442  ;  5  Ben.  F.  I.  C.  1,  where  a  similar  doctrine  is  held.  Where  there  is 
doubt  as  to  whose  interests  are  covered,  evidence  is  admissible  to  establish  the  fact. 
Planters',  etc.,  Ins.  Co.  v.  Deford,  38  Md.  382.  In  Home  Ins.  Co.  v.  Baltimore 
Warehouse  Co.,  92  U.  S.  284,  an  insurance  by  the  consignor,  and  an  insurance  by 
the  warehousemen  for  the  benefit  of  the  consignor  or  bailor,  was  held  double  insur- 
ance. 

» Howard  Co.  v.  Scrihner,  5  Hill  (N.  Y.)  298. 
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cured  for  $5,000,  on  stock  and  fixtures,  and  it  was  held  that  this 
did  not  constitute  double  insurance,  because  the  loss  could  not  be 
apportioned  under  the  latter  policy.  But  this  doctrine  is  hardly 
tenable. 

Parol  contracts — ^Interim  receipts. 

Sec.  878.  It  is  not  necessary  that  another  policy  should  be  is- 
sued. It  is  enough  if  a  valid  contract  to  insure  or  of  insurance 
exists,  although  merely  evidenced  by  an  interim  receipt,  or  resting 
entirely  in  parol.^  It  is  held  in  New  York  that,  -W^hen  the  policy 
provides  that  if  any  other  insurance  "prior  or  subsequent,"'  shall 
exist,  the  policy  shall  be  void,  the  policy  is  not  defeated,  because 
at  the  time  when  the  application  was  made  another  policy  was 
outstanding,  if  such  other  policy  was  surrendered  before  the 
policy  relied  upon  was  issued  ;  ^  but  it  would  seem  that  this  should 
depend  upon  whether  the  defendant  company  became  liable  as  in- 
surers at  the  time  when  the  application  was  made,  because  it  would 
be  absurd  to  hold,  that,  if  the  contract  was  made,  and  the  defend- 
ants' liability  attached  under  it,  the  legal  rights  of  the  parties  were 
changed  by  the  issue  of  a  policy.  The  contract  was  complete  and 
operative  without  the  policy,  and  all  its  conditions  attached  m- 
stanter  when  the  minds  of  the  parties  met,  and  the  policy  is  only 
the  evidence  of  what  the  parties  in  fact  agreed  upon.  "Without 
knowing  what  the  facts  were,  in  the  New  York  case  referred  to,  I 


1  Mason  v.  Andes  Lis.  Co.,  23  U.  C.  (C.  P.)  37. 

2  Thus  in  Trains.  J/oHaretZ  Purc/iase/ns.  Co.,  68N.  Y.  208:  the  plaintiff,  by  G.,  an 
agent  of  tlje  A.  insurance  company,  made  a  written  application  to  defendant,  the 
H.  insurance  company,  for  insurance  against  fire.  The  application  stated  and 
warranted  that  there  was  no  oilier  insurance  upon  the  same  property.  There 
was,  at  tlie  time  of  forwarding  tlie  application,  a  policy  in  the  A.  company  cover- 
ing the  property,  but  this  was  surrendered,  by  plaintiff  on  the  same  or  the  next 
day,  in  pursuance  of  an  agreement  to  that  effect,  to  G.,  who  had  authority  to  and 
did  accept  the  surrender.  On  or  about  the  day  of  the  surrender,  defendant  made 
out  and  forwarded  to  G.,  for  plaintiff,  a  policy  containing  a  condition  making  the 
policy  void  if  there  was  other  insurance.  Held,  tliat,  in  the  absence  of  evidence, 
the  fair  intendment  was,  tliat  the  surrender  of  the  policy  in  the  A.  company  took 
place  before  the  contract  under  the  policy  would,  by  defendant,  come  into  force, 
and  that  there  was  not,  at  that  time,  any  other  insurance  on  the  property  avoid- 
ing the  policy.  It  was  also  held  that  evidence  thai,  the  A.  Company  furnished  G. 
with  blanks  for  accepting  the  surrender  of  policies,  and  had  ratified  his  accept- 
ance of  previous  surrenders,  was  sufficient  to  establish  his  authority  to  receive 
such  surrender.     Continental  Ins.  Co.  v.  Ilorton,  28  Mich.  173. 
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think  it  mcay  be  safe  to  presume  that  no  valid  contract  of  insurance 
existed  until  the  policy  issued,  and  in  that  view  the  decision  was 
correct.  But  if  an  enforceable  contract  existed  Avhen  the  appli-  .; 
cation  was  sent,  the  decision  could  hardly  be  regarded  as  consist- 
ent.! xhe  fact  that  a  third  person,  having  an  insurable  interest 
therein,  has,  previously  to  the  issue  of  a  policy  to  the  plaintiffs,  | 
obtained,  without  their  knowledge,  an  insurance  thereon,  does  not 
avoid  the  policy.^ 

Reneiwal  avoids  policy,  ■when. 

Sec.  379.  If  other  insurance  exists  upon  the  property,  and  is 
referred  to  and  stated  in  the  application,  but  the  assured  therein 
states  that  such  insurance  expires  at  a  certain  date,  and  will  not  be 
renewed,  the  renewal  thereof,  without  notice  to  the  company, 
avoids  the  polic}'-  as  much  as  though  new  policies  in  other  com- 
panies had  been  taken.^  Butif  the  policy  simply  stipulates  against 
other  insurance,  it  is  treated  as  referring  to  other  insurance  to  be 
thereafter  procured,  and  not  to  insurance  already  obtained  ;  con- 
sequently the  renewal  of  a  prior  policy  does  not  come  within  the 
stipulation.*  "A  renewal,"  said  Dwight,  C,  in  the  case  last 
cited,  "  is,  in  one  sense,  a  new  contract,  but  it  is  not  other  insur- 
ance within  the  meaning  of  the  policy.  It  is  but  a  continuation  of 
an  existing  insurance.  *  *  *  Jf  tfig  notice  of  prior  insurance  is 
ffiveti,  it  must  be  held  to  continue  through  all  tr%ie  renewals  of  it."  ^ 

Other  insurance  ■without  notice  until  required,  effect  of. 

Sec.  380.  Where  the  company  incorporates  a  written  clause  into 
the  policy,  "  other  insurance  permitted  without  notice  until  re- 
quired," it  overcomes  the  force  of  printed  conditions  therein  re- 
pugnant thereto.  Thus,  where  a  policy  contained  such  a  written 
clause,  and  the  printed  conditions  provided  that,  "  in  case  the  as- 
sured shall  have  already  any  other  insurance  against  a  loss  by  fire 


^  Inland  Ins.  Co.  v.  Staffer,  33  Penn.  St.  337. 

2  Nidiolset.  al.  v.  Fayette Mut.  Ins.  Co.,  1  Allen(5Iass.)  63;  Harris  v.  Ohio  Ins. 
Co.,  Wright  (Ohio),  .544  ;  WUliains  v.  Cincinnati  Ins.  Co.,  id.  514. 

'  Dietz  V.  Mound  City  Ins.  Co.,  38  Mo.  85. 

^  Pitney  v.  Glens  Falls  Ins.  Co.,  65  iN".  Y.  1. 

^  Brown  v.  Cattarauyus  Ins.  Co.,  18  N.  Y.  .391. 
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on  the  property  hereby  insured,  not  notified  to  this  company  and 
mentioned  in  or  indorsed  upon  the  policy,"  the  policy  shall  be 
void  and  of  no  effect,  such  written  clause  was  held  to  have  so  far 
modified  such  printed  condition  that  the  policy  was  not  invali- 
dated by  reason  of  other  prior  insurance  existing  iipon  the  prop- 
erty.^ "  Other  insurance  without  notice,"  applies  to  prior  as  well 
as  subsequent  insurance.^  The  other  insurance  must  exist  at  the 
time  of  loss.  The  mere  fact  that  it  did  exist  some  time  during  the 
life  of  the  policy,  does  not  prevent  a  recovery  if  it  had  ceased  to 
exist  before  a  loss  occurred.  The  policy  is  not  absolutely  avoided, 
but  only  suspended  by  the  other  insurance.^ 

Permission  indorsed  on  policy. 

Sec.  381.  Privilege  for  other  insurance  written  upon  the  face  of 
the  policy,  is  a  waiver  of  notice  of  such  other  insurance,  regard- 
less of  the  printed  conditions  therein.* 

Permission  for  other  insurance  indorsed  ujDon  a  policy,  applies 
to  prior  as  well  as  subsequent  insurance,  and  in  either  case  is  not  a 
breach  of  the  printed  conditions  against  other  insurance,^  unless 


1  Blake  v.  Exchange,  et/-.,  Ins.  Co.,  12  Gray  (Mass.)  205  ;  Kimball  v.  Howard 
Ins.  Co.,  8  id.  3:J  ;  Frederick  etc.,  Ins.  Co.  v.  Deford,  38  Md.  404. 

2  Frederic  Co.  etc.,  Ins.  Co.  v.  Deford,  38  Md.  404. 

3  Obermerjer  v.  Globe,  etc.,  Ins.  Co.,  43  Mo.  .573  ;  5  Ben.  F.  I.  C.  285.  ' 

«  Benedict  V.  Ocean  Ins.  Co.,  31  N".  Y.  ,389. 

5  Blake  T.  Exchange  Ins.  Co.,  12  Gray  (Mass.)  205  ;  Benedict  v.  Ocean  Ins.  Co., 
31  N.  Y.  .389  ;  Warner  v.  Peoria  Ins.  Co.,  14  Wis.  318.  Maoie,  J.,  in  Warwick  v. 
Monmouth  Co.  Ins.  Co.,  44  X.  J.  L.  83,  said.  "  A  condition  annexed  to  and  made 
part  of  a  policy  of  fire  insurance,  ■which  provides  that  "all  and  every  person  insur- 
ing in  this  company  must  give  notice  of  any  insurance  effected  in  their  behalf  on 
said  property,  in  which  case  each  office  shall  be  liable  to  the  payment  only  of  a 
ratable  proportion  of  any  loss  or  damage  which  may  be  sustained,"  etc.,  is  not  re- 
stricted to  other  insurance  effected  prior  to  the  execution  and  delivery  of  the  policy 
in  question.  It  is  applicable  to  all  other  insurances,  whether  effected  before  or 
after  the  policy  in  question.  The  rule  to  be  applied  in  the  construction  of  such  a 
condition  is  well  settled.  .Stipulations  of  this  sort  are  restrictions  on  the  right  of 
redress  of  the  insured  against  the  insurer  upon  the  contract.  As  such,  they  impose 
a  burden  on  the  insured  for  the  insurer's  benefit,  and  must  therefore  be  strictly 
construed.  State  Ins.  Co.  v.  Maackens,  88  N.  J.  L.  504.  Such  conditions,  besides 
are  prepared  by  the  insurers  for  their  protection,  and  ought  to  be  set  forth  in  lan- 
guage so  clear  that  the  insured  will  not  be  misled  as  to  the  burden  imposed  on  him. 
As  Lord  St.  Leonards  said,  in  Anderson  v.  Fitzgerald,  4  H.  L.  Cas.  484,  in  respect 
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the  limit  fixed  in  the  permission  is  exceeded.  If  the  permission 
extends  "  until  otherwise  ordered,"  it  is  not  limited  in  amount  > 
but  if  a  certain  amount  is  siDecified,  such  amount  must  not  be  ex- 
ceeded by  a  single  cent.^  As  "  if  two  thirds  of  the  value  "  is  the 
limit,  and  such  value  is  fixed  at  a  certain  sum,  additional  insur- 
ance to  cover  improvements  subsequently  made,  will  avoid  the  prior 
policies  ;  and  the  fact  that  the  premises  were  greatly  increased  in 
value  by  the  improvements,  is  not  material.  The  value  fixed, 
controls.^ 

Where  authority  to  procure  other  insurance  to  a  certain  amount 
is  endorsed  upon  the  policy,  it  relates  to  the  aggregate  amount, 
whether  already  existing  or  thereafter  to  be  obtained.  Thus,  a 
policy  provided  that  if  the  insured  shall  have,  or  shall  hereaftet 
make,  any  other  insurance  on  the  property  insured,  or  any  part 
thereof,  without  the  consent  of  the  company  written  upon  the  pol- 
icy, in  such  a  case  the  policy  should  be  void.  There  Avas  at  the 
time  of  the  issuance  of  the  policy,  insurance  upon  the  property  in 
another  company  to  the  amount  of  $700.  The  agent  who  issued 
the  policy  was  also  agent  of  the  other  companj^  and  knew  of  the 
$700  insurance.  He  wrote  upon  the  policy  :  "  Seven  hundred  dol- 
lars additional  insurance  permitted."  It  was  held  that  the  consent 
referred  to  the  existing  insurance  of  that  amount  and  did  not  au- 
thorize subsequent  insurance  to  the  amount  of  $700  in  addition  to 
the  amount  then  existing  on  the  property.  It  has  been  held  that 
the  words  "  other  insurance,"  ^  when  used  in  a  permit  indorsed 
upon  a  policy,'  means  prior'as  well  as  subsequent  insurance.* 


tosuclia  condition  :  "It  is  of  course  prepared  by  the  company,  and  if  therefore 
there  should  be  any  ambiguity  in  it,  must  be  taken  according  to  law,  more  strongly 
against  the  person  who  prepared  it."  In  Chandler  v.  St.  Paul  Ins.  Co.,  21  Minn. 
8.5,  it  was  held  that  for  any  ambiguity  in  the  terms  of  such  a  contract  the  company 
■was  responsible,  and  could  not  complain  if  any  doubt  as  to  its  meaning  is  resolved 
in  favor  of  the  insured.  But  such  a  rule  cannot  apply  vmless  the  condition,  when 
strictly  construed,  is  in  fact  ambiguous,  and  at  least  fairly  susceptible  of  the  mean 
ing  the  insured  has  attributed  to  it.  It  could  not  be  pretended  that  the  rule  would 
operate  to  compel  a  forced  construction  of  such  a  condition  for  the  benefit  of  the 
insured,  which  would  deprive  the  insurers  of  a  protection  fairly  included  within  the 
teiTus  of  the  contract." 

^  Blake  v.  Ocean  Ins.  Co.,  ante  ;  Lycoming  Ins.  Co.  v.  Stockblower,  26  Penn   St 
119. 

2  Mliott  V.  Lycoming  Mvt.  Ins.  Co.,  66  Penn.  St.  22. 

**  Behrens  v.  Gennania,  Ins.  Co.,  58  Iowa  20. 

*  Kimball  v.  Uominl,  Ins.  Co.,  8  Gray  (Mass.)  ,3.3  ;  Blake  v.  Exchange  Ins.  Co.. 
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Notice  maybe  given  to  agent. 

Sec.  382.  An  agent  of  an  insurance  company  authorized  to  make 
and  revoke  contracts  for  insurance,  is  the  proper  person  to  give  con- 
sent to  additional  insurance,  and  notice  to  him  is  notice  to  the  com- 
pany unless  there  is  an  express  provision  in  the  policy  as  to  whom 
notice  shall  be  given,  and  when  notice  is  so  given  the  company 
cannot,  by  neglecting  to  assent  to  or  dissent  from  such  additional 
insurance,  and  thus  putting  the  assured  off  his  guard,  subsequently 
set  up  such  additional  insurance  as  a  breach  of  the  conditions  of 
the  policy.  They  are  treated  as  having  assented  thereto,  and  as 
having  waived  strict  compliance  with  the  conditions.-' 

E^o-wledge  of  agent  estops  company,  -when. 

Sec.  383.  If  at  the  time  a  policy  is  written,  the  agent  writing  it, 
kneiv  that  there  was  other  insurance,  the  condition  against  other  in- 
surance does  not  apply  to  such  other  insurance  as  was  at  that  time 
known  to  the  agent.^  The  courts  will  not  permit  an  insurer  to  re- 
ceive tlie  premium  when  they  Icneiv  that  the  policy  was  not  bind- 
ing, and  which  they  never  intended  to  pay;  and  to  avoid  liability 
thereon  by  setting  up  in  defense  matters  of  the  existence  of  which 
they  were  fully  aware  when  they  entered  into  the  contract.^  The 
notice  of  prior  or  subsequent  insurances  need  not  be  in  writing, 


12  Gray  (Mass.)  265  ;  Benedict  v.  Ocean  Inn.  Co.,  31  N.  T.  389.  See  also  as  to  the 
words  "  additional  insurance,"  Hygumy.  yEtna,  Ins.  Co.,  lllowa,  20  ;  Simpson y. 
Penn.  Fire  Ins.  Co.,  38  Penn.  St.  250. 

'^  Ins.  Co.  Y.Lyons,  Lindenthal  &  Co.,  .38  Tex.  253  ;  Ins.  Co.  v.  Wilkinson,  13 
Wall.  (U.  S.)  222  ;  Pitney  v.  Glen's  Falls  Ins.  Co.,  65  N.  Y.  1. 

^  Lycoming  Ins.  Co.  v.  Barringer,  73  111.  235;  Pitney  v.  Glen's  Falls  Ins.  Co., 
ante;  Van  Bories  v.  V.  S.  Ins.  Co.,  8  Bush.  (KTy. )  133  ;  Carroll  v.  Charter  Oak 
Ins.  Co.,  10  Abb.  Pr.  (N.  Y.)  U.  S.  166  ;  Hubbard  v.  Hartford  F.  Ins.,  Co.,  33  Iowa, 
325  ;  Peckren  v.  Phoenix  Ins.  Co.,  6  Lans.  (N".  Y.)  441  ;  Horwltz  v.  Equitable  Ins. 
Co.,  40  Mo.  557. 

'  Bebese,  J.,  Lycoming  Ins.  Co.  v.  Barringer,  73  111.  235  ;  Com.  Ins.  Co.  v. 
Spanknable,  52  111.  53  ;  ^tna  Ins.  Co.  v.  Maguire,  57  id.  342  :  Reaper  v.  Ins.  Co., 
62  id.  458  ;  Schettler  v.  Ins.  Co.,  38  id.  168.  No  defense  based  upon  a  breach  of  a 
condition,  requiring  notice  and  indorsement  of  other  insurance,  can  be  made  when 
the  policies  were  all  issued  by  the  same  agent.  Farmers'  Mat.  In.  Co.  v.  Taylor, 
73  Penn.  St.  342  ;  Bussell,  etc.,  Co.  v.  State  Ins.  Co.,  55  Mo.  585.  Or  even  where 
the  agent  issuing  the  policy  had  notice  that  other  insurance  had  been  or  would  be 
obtained,  and  did  not  object  thereto.  Planters',  etc.,  Ins.  Co.  v.  Lyons,  38  Tex. 
253. 
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unless  so  provided  by  law.^  But  if  the  statute,  or  in  case  of  a 
mutual  company,  the  clause  requires  it  to  be  in  writing,  or  to  be 
given  to  a  particular  olficer,  it  must  be  strictly  complied  with.^ 

Where  the  by-laws  of  a  mutual  fire  insurance  company  provide 
that  all  policies  shall  be  void  unless  previous  insurance  shall  be 
expressed  therein,  a  policy  not  expressing  previous  insurance  will 
be  void,  even  in  the  hands  of  an  assignee,  and  even  though  the  in- 
surers knew  that  other  insurance  existed,  and  that  the  assured  in- 
tended that  it  should  remain  iit  force,  and  that  he  supposed  that 
the  insurers  would  make  the  policy  subject  to  such  prior  insurance. 
The  remedy,  in  such  cases,  is  to  seek  a  reformation  of  the  contract,* 
A  court  of  law  must  act  upon  the  agreement  as  it  is.  It  cannot 
add  to,  strike  out  or  change  anything  in  it,  so  as  in  any  respect  to 
change  or  vary  the  contract  as  evidenced  by  the  writing  itself.* 

Substantial  cotapliance. 

Sec.  384  Where  the  charter  provides  that  other  insiirance  shall 
be  with  the  consent  of  the  directors,  "  signified  by  indorsement  on 
the  hack  of  the  policy,"  a  recital  of  such  other  insurance  in  the 
lady  of  the  •policy,  is  a  substantial  compliance  with  the  require- 
ments of  the  charter,^  and  the  amount  being  assented  to,  and  the 
charter  not  requiring  the  name  of  the  company  in  which  such  other 
insurance  exists  should  be  inserted  in  the  consent,  such  policies  may 
be  renewed,  or  insurance  to  the  same  amount  obtained  in  other 
companies.®  The  charter  held  that  consent  might  be  given  by  the 
secretary  and  president.  Held,  that  consent  given  by  the  secre- 
tary or  a  director  was  not  sufficient.^ 

A  by-law  of  a  mutual  insurance  company,  that  "  persons  insur- 
ing with  this  company  may  insure  with  other  companies,  with  the 
consent  of  the  directors  indorsed  on  the  policy,"  was  printed  on  the 


^  McEiiienY.  Montgomery,  etc.  Iiis.Co.,  5  Hill  (N".  T.)  101. 

2  Bifjler  V.  JSr.  Y.  Central  Lis.  Co.,  20  Barb.  (IST.  Y.)  635. 

^  Barrett  \.  Union,  etc.,  Ins.  Co.,  7  Cusli.  (Mass.)  175. 

^  Fletcher,  J. ,  in  Barrett,  v.  Ins.  Co.  ante. 

*  First  Baptist  Society/  v.  Hillsborough  Mut.  Jiis.  Co.,  19  X.  H.  580. 

"Id. 

'  Stark,  etc.,  Ins.  Co.  v.  Hurd,  19  Ohio,  149. 
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policy,  and  the  court  held  that  it  was  to  be  treated  as  a  stipula- 
tion amounting  to  a  warranty,  and  amounted  to  a  prohibition.^ 
When  the  by-laws  of  a  company  provide  that  any  insurance  sub- 
sequently obtained  without  the  consent  in  writing,  of  the  president, 
and  that  such  by-laws  shall  not  be  changed  except  by  vote  of  two- 
thirds  of  the  stockholders  or  directors,  the  mere  verbal  assent  of 
the  president  to  other  insurance  is  not  sufficient.^  Where,  ten 
days  before  the  fire,  another  policy  Avas  taken  out  upon  the  prop- 
erty, and  no  notice  thereof  given,  it  was  held  that  the  insured 
was  bound  to  use  reasonable  diligence  in  that  respect,  and  that, 
as  there  was  no  evidence  that  he  had  given  any  notice  or  attempted 
to,  there  was   no  question  for  the  jury  as  to  diligence.^ 

Effect  of  charter  provisions. 

Sec.  385.  It  has  been  held  that,  when  the  policy  requires  that 
notice  shall  be  given  in  writing,  unless  waived,  the  requirement 
must  be  complied  with  strictly,  and,  if  the  charter  of  the  company 
requires  the  notice  to  be  in  writing,  and  consent  indorsed,  the 
company  cannot  waive  compliance,  as  compliance  witli  a  provision 
of  any  condition  of  the  contract  fixed  by  law  cannot  be  waived  ;  * 
and  it  would  seem  that,  generally,  notice  must  be  given  instante7\ 
at  the  peril  of  the  assured.  He  cannot  avoid  the  effect  of  a 
breach  of   the  condition  by  pleading,  or  showing,  that  he  had   not 


'  Sygum  v.  ^tna  Ins.  Co.,  11  Iowa,  21. 

'^  Hall  V.  Mechanics^  etc.,  Lis.  Co.,  6  Gray  (Mass.)  169. 

^Inland,  etc.,  Iiis.  Co.  v.  Phwnix  Ins.  Co.,  31  Penu  St.  348. 

*  Security  Ins.  Co.  v.  Fay,  22  Mich,  467;  Coach  v.  City  F.  Ins.  Co.,  38  Conn, 
181;  Gilbert  V.  PJuenix  Ins.  Co.,  36  Barb.  (N.  Y.)  372,  even  tliough  the  agent 
makes  a  memorandum  of,  on  private  book  of  his  own,  which  contains  some  en- 
tries relating  to  insurance,  Pender  v.  Am.  Ins.  Co.,  12  Cusli.  (Mass.)  469;  IlutcJdn- 
sonv.  Weste)-n  Ins.  Co.,  21  Mo.  97;  Simpson  v.  Penn.  Ins.  Co.,  38  Penn  St,  280. 
Wlien  required  to  be  indorsed  on  policy,  such  indorsement  is  n  condition  prece- 
dent, and  is  not  satisfied  by  a  verbal  notice  to  the  insurer.  Hutchinson  v.  Ins. 
Co.,  21  Mo.  97.  Nor  by  exhibiting  a  memorandum  tliereof  to  tlie  agent,  who  said 
he  had  entered  it  in  his  book,  and  it  would  be  the  same  as  though  indorsed  on 
the  policy.  Worcester  Bank  v.  Hartford  Ins.  Co.,  11  Cusli.  (Mass.)  265.  But 
this  would  hardly  be  regarded  as  the  rule  now,  where  the  charter  of  the  company 
provides  the  mode  in  which  consent  must  be  given;  it  must  be  complied  with,  and 
a  different  mode  will  be  inoperative.  Blanchard  v.  Atlantic  Ins.  Co.,  33  X.  H.  9; 
Fabyan  v.  Am.  F.  Ins.  Co.,  33  id.  203. 
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had  time  to  give  the  notice.    The  question  of  diligence   does  not 


arise.^ 


Prior  insurance,  erroneous  statement  of. 

Sec.  386.  It  is  not  necessary,  where  notice  of  other  insurance  is 
required,  that  the  name  of  the  company  or  the   amount  of  the  in- 
surance should  be  correctly  stated,  and  a  mistake  in  either  respect, 
if  the  insurance  is  not  greater  than  that  stated,  is  not  material.^ 
But  if,  at  the  time  of  taking  out  a  policy,  it  is  stated  that  prior  in- 
surance  exists  in   certain   companies  for  certain  amounts,   when, 
in  fact,   no  such  insurance  exists,  the  insurer  is  not  justified  m 
afterwards  taking  cut  policies  for  that  amount  in  other  companies, 
and  if  he  does   so,  they  will  render  the   prior  policy  void.^    But, 
where  the  charter  itself  contains  no  provision  in  this  respect,  the 
fact  that  the  policy  expressly  provides  that  no  condition  shall  be 
waived,  except  in  writing,  signed  by  the  secretary  or  other  officer, 
will  not  prevent  the   insured  from  setting  up  a  waiver  by  parol, 
especially  if  the  acts  constituting  the   waiver  can  be  fairly  attrib- 
uted to  the  company,  which  is  always  the  case  when  it  is  the  act 
of  an  agent  authorized  to  make  cr  revoke  contracts  of  insurance.* 
In  a  Georgia  case,^  the  company's   agent,  who  had  authority  ta 
make  and  revoke  contracts,  was  notified  that  other  insurance  would 
be  made,  and  he  consented  thereto  verbally,  but  did  not  indorse 
consent  on  the  policj".     The  policy  afterwards   expired,  and  was 
renewed  by  the  same  agent,  and  it  was  held  that  the  condition  was 
waived.     jNIcCay,  J.,  in  passing  upon  this   question,  said  :  "  Con- 
sent to  a  prior  or  subsequent   insurance  is  within  the  scope  of  the 
agent's  authority,  as  the  every-day  practice  of  the  country  proves, 
and,  if  an   agent  does,   in  fact,  so  consent,   and   the  insured,  in 
good  faith,  acts  upon  it,  we  think  it  is   fraird  upon  the  insured  for 
the  company  to  set  up  that  they  had  stipulated  this   consent  to  be 
in  writing. 

It  will  be  noticed  that  this  stipulation  has  nothing  really  to  do 


1  HendrlcksoiiY.  The  Queen's  Ins.  Co.,  30  U.  C.  (Q.  B.)  186. 

^Osser  T.  Provincial  Ins.  Co.,  12  U".  C.  (C.  P.)  141. 

3  Conway  Tool  Co.  v.  Hudson  E.  Ins.  Co.  12  Gush.  (Mass.)  144. 

*  Pechnar  v.  Phoenix  Ins.  Co.,  6  Lans.  (X.  Y.)  411;  afE'd,  Ct.  of  App.,  65  N.  T. 
195. 

5  Carriar/e  v.  Atlantic  Ins.  Co.,  40  Ga.  135  ;  2  Am.  Rep.  507. 
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•with  the  contract  of  insurance.  Double  insura,nces  are  perfectly 
legal.  Thev  are,  in  fact,  an  advantage  to  the  company,  since,  in 
case  of  loss,  they  can  compel  a  division  of  the  loss.  The  only 
object  of  this  clause,  at  least  the  only  legitimate  object,  is  to  guard 
against  the  over  insurance  of  the  property,  and  the  consequent 
temptation  to  crimes.  But,  when  it  affirmatively  appears  that 
the  consent  was  given,  and  that  the  insured  has  acted  upon  it,  we 
think  it  would  but  be  the  perpetration  of  fraud  to  permit  the  com- 
pany to  take  advantage  of  its  own  wrong,  and  escape  liability, 
because  its  agenthas  failed  to  do  his  duty  to  the  insured.  For  my- 
self, I  am  of  opinion  that  such  stipulations  are  void.  Parties  may 
stipulate  as  they  please,  in  their  contracts,  as  to  the  several  rights 
and  obligations  of  each,  but  the  mode  by  which  it  shall  be  proven, 
whether  or  not  there  has  been  a  breach  or  performance  of  those 
stipulations,  is  matter  to  be  regulated  by  law,  and  not  by  the 
stipulations  of  the  parties.  Whether  parol  evidence  is  admissible 
to  prove  the  facts,  or  whether  they  can  only  be  proven  by  writing, 
it  seems  to  me  is  regulated  by  law,  on  grounds  of  public  policy, 
and  for  the  public  convenience,  and  is  not  matter  of  stipulation. 
Would  a  promissory  note  from  A.  to  B.,  stipulating  that  no  proof 
of  its  discharge  should  be  taken,  unless  it  were  proven  by  two 
witnesses,  be  binding?  Would  a  contract  to  be  performed  on  a 
certain  day,  and  stipulating  that  the  day  should  not  be  altered  b}' 
a  subsequent  contract,  without  proof  in  writing,  signed  by  the 
obligee,  bind  the  obligor,  if,  in  fact,  for  a  new  consideration,  there 
should  be  a  change  of  the  day,  and  no  writing  betaken?  I  think 
not,  and  I  think  these  stipulations  stand  on  the  same  footing.  It 
is  an  attempt  to  change  the  rules  of  evidence,  to  make  a  new  law, 
to  regulate  the  proceedings  of  the  courts.  This  is  not  like  the  ex- 
ecution of  a  promise,  which  contains  limitations  as  to  the  mode  of 
its  exercise.  This  is  a  simple  attempt  to  change  the  mode  by 
which  the  courts  should  arrive  at  whether  there  has  been  a  per- 
formance or  breach  of  a  contract.  In  my  judgment,  parties  can- 
not do  that.  Such  rules  and  modes  are  regulated  by  law,  on 
grounds  of  public  policy.  They  might  as  well  stipulate  that  the 
fact  of  consent  should  be  proven  only  by  personal  attendance  of 
the  witness,  and  not  by  interrogatories,  or  that  it  should  not  be 
proven,  as  our  law  now  permits,  by  the  parties.  The  judgment 
of  the  court  in  this  case  is,  however,  put  upon  the  ground  that  it 
would  be  a  fraud  upon  the  rights  of  the  insured,  after  he  has  got 
the  consent  of  the  agent,  and  acted  upon  it,  to  insist  upon  the  writ- 
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ten  consent.  The  issue  before  the  jury,  in  this  case,  is  wholly- 
one  of  bona  fides.  If  there  was  an  intent  on  the  part  of  Carrugi  to 
defraud,  as  a  matter  of  course  the  policy  is  void.  It  is  the  essence 
of  these  contracts  that  there  should  be  the  utmost  good  faith,  and. 
this  on  grounds  of  public  policy,  independent  of  the  rights  of  the 
parties  in  the  particular  case." 

Verbal  notice  to  agent  sufficient. 

Sec.  387.  Verbal  notice  to  an  agent  is  sufficient,  unless  written 
notice  is  required,^  and  if  required  to  be  indorsed,  knowledge  of 
the  agent  of  other  insurance  is  knowledge  of  the  company,  and  if 
consent  is  not  indorsed,  the  condition  is  waived,^  and  if  the  agent 
is  notified  of  other  insurance,  and  the  policy  is  left  with  him  for 
that  purpose,  and  he  neglects  to  indorse  consent,  the  condition  is 
waived.^  Where  the  by-laws  require  that  notice  shall  be  given, 
and  consent  indorsed  by  the  secretary,  consent  indorsed  by  a 
director  is  insufficient.*  The  notice  must  be  given  to  a  person 
authorized  to  receive  it,  and  consent  to  other  insurance,  and. 
notice  given  to  one  having  no  such  authority,  is  inoperative,^  as  to 


'^  Planters'  if ut.  Ins.  Co.  v.  Lyons.  33  Tex.  253;  Sclienck  v.  Mr-rcer,  etc.,  Ins. 
Co.,  24  N.  J.  L.  447;  McEwen  v.  Montgomery,  etc.,  Ins.  Co.,  5  Hill  (X.  Y.)  101. 
Notice  may  be  given  by  parol,  and  if,  after  such  notice  is  given,  tlie  company- 
does  anytliing  that  recognizes  the  policy  as  valid,  it  is  treated  as  an  assent  to  such, 
other  Insurance.     The  Kenton,  etc.,  Ins.  Co.,  v.  Shaw,  0  Bush.  (Ky.)  174. 

2  Eiissel  V.  State  Ins-  Co.,  55  Mo.  585. 

3  Cohb  V.  Ins.  Co.  of  N.  Amerirn,  11  Ean.  93. 

*  Forbes  v.  Ar/awam  Ins.  Co.,  9  Ciish.  (Mass.)  470. 

5  Gilbert  y.  Phoenix  Ins.  Co.,  36  Barb.  (X.  Y.) -372.  Notice  of  other  insurance- 
in  order  to  be  operative  miist  be  given  to  the  insurer  or  to  an  ayent  authorized  to  act 
in  that  respect  for  it,  notice  given  to  a  special  agent,  having  no  authority  to  con- 
sent thereto,  is  not  sufficient.  Security  Ins.  Co.  v.  Fay,  22  Mich.  467;  Gilbert  y. 
Phoenix  Ins.  Co.,  36  Barb.  (X.  Y.)  372  ;  Mellen  v.  Ilamilton  F.  Ins.  Co.  17  N.  Y. 
609.  And  the  ground  upon  -which  the  Massachusetts  cases  rest  is,  that  the 
agent  had  no  authority  to  -n'aive  a  condition  of  the  policy.  Barrett  v.  Mut.  etc., 
Ins.  Co.,  7  Cnsh.  (Mass.)  175  ;  ^Vol■re.•.^fT  Bank  v.  Hartford  F.  Ins.  Co.,  11  id. 
265.  When  the  policy  provides  whose  consent  shall  be  obtained,  the  consent  of 
any  otlier  person  is  not  operative,  as  the  consent  of  a  director,  -n-hen  the  policy 
requires  the  consent  of  the  secretary.  Stark,  etc.,  Ins.  Co.  v.  Ilurcl,  19  Ohio, 
149.  The  assured  takes  the  burden  of  establishing  the  authority  of  the  an-ent  to 
receive  notice  of  and  consent  to  other  insurance,  and  the  mere  fact  that  lie  acted 
as  solicitor  and  delivered  the  policy,  is  notenough  to  establish  it.  Mellenv.  Uam^ 
ilton  F.  Ins.  Co.,  ante.     But  an  agent  -who  is  authorized  to  issue  policies  and  make 
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a  broker  who  is  not  an  agent  of  the  company ,i  and  it  seems  that 
the  test  of  autliority  is,  whether  the  person  has  authority  to 
countersign  the  policy ,2  unless  some  particular  officer  is  named  in 
the  policj'",  and  a  notice  given  to  a  local  agent  neither  authorized 
nor  held  out  as  authorized  to  act  for  the  company  in  these  re- 
spects, is  not  good.3  And  the  same  rule  applies  in  the  case  of  con- 
.sent.  It  must  be  given  by  a  person  authorized  to  give  it,  other- 
wise it  is  invalid  ;  as,  where  the  policy  provides  that  consent  shall 
only  be  given  by  the  secretary ;  consent  given  by  the  president  is 


"the  contract  therefore,  is  to  be  treated  as  having  authority  to  consent  to  other 
insurance,  or  waive  the  breach  of  a  condition  of  the  policy  relating  thereto.  Such 
an  act  is  witMn  the  scope  of  his  apparent  autliority.  Pitney  v.  Glen's  Falls  Ins. 
Co.,  6.5  N".  Y.  1;  Eoioley  v  Empire  Ins.  Co.,  36  N.  Y.  550.  When  the  charter  of 
■a  mutual  company,  or  the  general  statute  provides,  the  metliod  by  which  the 
business  of  the  company  shall  be  done,  and  also  provides  that  no  waiver  shall  be 
■operative  unless  in  writing  upon  the  policy,  of  course,  neither  an  officer  or  agent 
can  waive  the  condition.  Couch  y.  City  F.  Ins.  Co.,  38  Conn.  \&l;  Fabyan  v. 
Union,  etc.,  Ins.  Co.  33  N.  H.  203.  A  general  agent,  or  the  agent  who  issued  the 
policy,  or  an  agent  appointed  in  place  of  the  one  who  issued  the  policy,  may 
generally  bind  the  company  by  their  consent  to  other  insurance.  But  an  agent 
in  another  town,  who  is  merely  a  local  agent,  is  held  not  authorized  lyrima  facie 
to  give  consent,  to  other  insurance  upon  a  policy,  issued  by  another  local  agent, 
an^l  the  burden  is  upon  the  plaintiff  to  show  authority  in  such  agent,  and  failing 
to  do  so,  such  consent  will  be  inoperative.  Security  Ins,  Co. v.  Fay,  22  Mich. 
467. 

^Mellen  v.  Hamilton  Ins.  Co.  17  N".Y.,  609. 

2  Security  Ins.  Co.,  v.  Fay,  22  Mich.  467.  In  the  Dayton  Ins.  Co.  v.  Kelly,  24 
Ohio  St.  345,  it  was  held  that  a  condition  in  a  contract  for  insurance  requiring 
notice  of  prior  insurance  is  waived  by  accepting  the  risk  on  an  application 
wherein  the  question  concerning  prior  insurance  is  not  answered.  Where  notice 
•of  additional  insurance  is  required  to  be  given  to  the  insurer  it  may,  before  the 
receipt  of  the  policy,  be  given  to  the  agent  of  the  insurer  who  effected  the  insur- 
ance, and  with  whom  the  policy  is  intrusted  for  delivery  to  the  assured  in  fulfil- 
ment of  the  contract;  and  the  indorsement  of  such  additional  insurance  upon  the 
policy  by  such  agent  must  be  regarded  as  the  act  of  the  principal,  thereby  assenting 
to  the  additional  insurance.  Where  the  agent  of  an  insurance  company  effects  a, 
contract  for  intermediary  insurance  and  for  a  policy,  and  delivers  a  certiiicate  of  the 
contract  to  the  applicant,  under  an  agreement  to  give  time  for  the  payment  of  the 
premium,  and  the  principal  charges  the  agent  with  the  amount  of  the  premium, 
which  is  settled  and  paid  after  the  loss,  a  condition  that  "  no  insurance,  original  or 
continued,  shall  be  considered  as  binding  until  the  actual  payment  of  the  premium '  • 
contained  in  the  printed  policies  of  the  company,  according  to  the  terms  of  which 
the  insurance  was  effected,  must  be  deemed  to  have  been  waived,  although  the  agent 
"had  no  express  authority  to  give  time  for  the  payment. 

^  Security  Ins.  Co.  v.  Fay,  ante. 
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not  binding  upon  the  company ,i  unless  it  is  subsequently  ratified, 
and  the  breach  of  the  condition  waived.  The  distinction,  how- 
ever, between  companies  whose  charter  limits  their  powers  in  these 
respects,  and  those  whose  charters  impose  no  restrictions.  In  the 
one  case,  the  charter  mode  must  be  literally  complied  with,  and 
cannot  be  waived,^  while  those  companies  whose  powers  are  not 
restricted  in  those  respects,  either  by  their  charter  or  by  general 
law,  may  waive  strict  compliance.* 

Notice  to  former  agent,  but  •who  ^vas  not  agent  when  notice  was  given, 
insufficient. 

Sec.  388.  The  fact  that,  through  negligence  on  the  part  of  the 
assured  in  making  inquiry,  he  gave  notice  of  other  insurance  to 
the  agent  of  whom  he  procured  the  insurance,  but  whose  authority 
to  act  for  the  company  at  that  time  had  been  revoked,  will  not 
screen  him  from  the  operation  of  the  condition.  He  was  bound, 
at  Ms  peril,  to  give  notice  to  one  authorized  to  receive  it.*  Notice 
to  a  person  authorized  to  act  upon  it  must  be  shown,  and  if  the  as- 
sured omits  to  testify  ])ositively  that  he  gave  notice,  the  inference 
is  warranted  that  he  did  not  give  it.^ 

The  mere  fact  that  the  authority  of  an  agent  has  been  revoked, 
does  not  of  itself  render  notice  to,  or  consent  given  by  him  in- 
operative. The  question  is  whether  the  company  took  proper 
measures  to  withdraw  all  his  apparent,  as  well  as  actual  authority. 
Whether  the  assured  knew,  or  might  have  known  upon  reasonable 
inquiry,  that  his  agency  had  been  revoked ;  and  this  involves  the 
further  question  whether  there  was  anything  to  put  him  on  inquiry. 
The  company  cannot  permit  an  agent  whose  power  has  been  re- 
voked, to  still  hold  himself  out  as  their  agent  when  they  have  the 


1  Hale  V.  Mechanics' ,  etc.,  Ins.  Co.,  6  Graj'  (Mass.)  169. 

2  Goicch  v.  City  F.  In.-i.  Co.,  .38  Conn.  181;  Blanchard  v.  Atlantic  Ins.  Co.,  33 
N".  H.  9;  Security  Ins,  Co.  ■..  Fay,  22  Mich.  407;  Hale  v.  Mechanics  etc.,  Ins.  Co., 
ante ;  Fahyan  v.  Vn.  JIut.  F.  Ins.  Co.,  33  Is".  H.  203;  Forbes  v.  Arjawam  Ins.  Co., 
9Cush.  (Mass.)  470. 


^  Couch  V.  City  F.  Ins.  Co.,  ante. 

*  III.  Mut.  Ins.  Co.  V.  Malloy,  50  '- 
N.  Y.)  372. 

^m.  etc.,  Ins.  Co.  v.  Malloy,  50  111.  419. 


*  III.  Mut.  Ins.  Co.  V.  Malloy,  50111.  419;    Gilbert  v.   Phoenix  Ins.  Co.,  36  Barb 
(N.  Y.)  372. 


Double  Insurance.  799 

power  to  prevent  it,  and  then  shield  themselves  from  liability  upon 
the  ground  that  his  authority  had  been  revoked.  In  all  such  cases 
the  question  is,  as  a  prudent  man,  aught  the  assured  to  have  made 
inquiry,  and  having  made  it,  could  he  have  ascertained  the  fact  of 
want  of  authority  in  the  agent  ? 

V/hen  change  in  the  distribution  of  the  risk  avoids. 

Sec.  389.  Where  the  policy  provides  that  the  "  insured  shall 
give  notice  of  all  additional  insurance,  and  of  all  changes  that  may 
be  made  in  such  additional  insurance,"  a  change  in  the  sums  in- 
sured by  each  policy,  although  the  aggregate  amount  of  the  in- 
surance is  not  increased,  operates  as  a  breach  of  the  condition. 
Thus,  the  plaintiff  gave  notice  of  additional  insurance  of  $1,000  on 
the  building,  |2,000  on  stock,  and  $7,000  on  machinery.  Subse- 
quently one  policy  was  renewed,  but  the  sum  insured  was  sub- 
divided differently,  and  it  was  held  that  the  change  in  this  respect 
was  a  breach  of  the  condition.^ 

Simultaneous  policies. 

Sec.  390.  Of  course,  policies  simultaneously  issued  by  two  com- 
panies, by  the  same  agent,  do  not  operate  as  a  breach  of  the  con- 
ditions of  either  policy,  under  the  rules  before  stated ;  ^  but  where 
two  policies  are  issued  by  different  companies  and  different  agents, 
although  the  risk  commenced  at  the  same  moment,  yet  it  cannot 
without  proof  be  presumed  that  the  agents  of  the  two  different 
companies  issued  to  the  same  assured  two  simultaneous  policies, 
and  the  presumption,  both  of  law  and  fact,  is,  that  one  was  antece- 
dent to  the  other,  so  that  both  companies  are  entitled  to  notice  in 
respect  to  prior  and  additional  insurance,  and,  unless  such  notice 
is  given,  both  policies  are  void.^ 


1  Simpson  v.  Pennsylvania  F.  Ins.  Co.,  38  Penn.  St.  250. 

'^  In  Washington  Ins.  Co.  v.  Davison,  30  Md.  91,  a  fire  insurance  company  was 
applied  to  for  a  policy  upon  certain  property,  and,  for  its  own  convenience,  and  not 
at  the  request  of  the  insured,  it  applied  to  another  company  to  share  the  risk. 
The  secretaries  of  the  two  companies  examined  the  rislc  together,  but  two  policies, 
precisely  similar,  were  drawn,  and  subsequently  altered  in  the  same  particulars,  and 
the  premium  on  both  was  paid  at  the  same  time.  It  was  held  that  the  policies  were 
simultaneous,  and  neither  required  notice  or  consent  of  or  for  the  other  to  be 
given. 

8  Manhattan  Ins.  Co.  v.  Stein,  5  Bush.  (Ky. )  652. 
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Jienewal  must  keep  former  policies  on  foot  without  change  as  to  amount 
or  distribution  of  risk. 

Sec.  391.  While  the  renewal  of  a  prior  policy  existing  at  the 
time  when  insurance  is  made,  and  assented  to,  is  not  a  breach  of  a 
condition  requiring  notice  to  be  given  "  of  any  insurance  already 
made,  or  which  shall  hereafter  be  made  elsewhere  upon  the  same 
property,"  yet  the  taking  of  a  new  policy  for  the  same  amount 
in  another  company  in  place  of  a  policy  expired,  is  a  breach  of 
such  condition,  unless  notice  tHfereof  is  given.^ 

Such  a  provision  may  be  rescinded  or  modified,  even  by  parol, 
and  may  be  implied  from  the  conduct  of  the  parties  ;  ^  as  by  the 
renewEil  of  the  policy  with  notice  or  knowledge  of  other  insurance.^ 


1  Healey  v.  Imperial  Ins.  Co. ,  5  Xev.  268. 

2  Dearborn  v.  Cross,  1  Cow.  (jS".  Y.  )  48 ;  Carroll  y.  Charter  Oak  Ins.  Co. ,  .38  Barb. 
(K.  T.)  402;  40  id.  292;  Carnicji  v.  The  Atlantic  etc.,  Ins.  Co.,  40  Ga.  135.  In 
Pechner  v.  Phoenix  Ins.  Co.,  05  !N".  Y.  105,  it  appeared  on  the  trial  that  the  policy 
in  question  was  issued  at  Elmira  by  Thomas  Perry,  agent  for  the  defendant.  It 
was  in  force  from  tlie  31st  day  of  March,  1866,  to  the  same  date  in  1867,  and  was 
issued  to  Henry  D.  Straus  upon  a  stoclc  of  goods  in  that  city.  Peclmer,  the  plain- 
tiff, bouglat  tlae  goods  of  Straus,  who  liad  tliree  otlier  policies  upon  them,  issued 
by  one  Ayres,  amounting  in  the  aggregate  to  $5,500.  When  the  sale  to  Pechnei: 
took  place  the  plaintiff  and  Straus  called  at  the  office  of  Perry  and  stated  the 
terms  of  the  transaction.  Scott,  Perry's  partner,  looked  at  all  the  policies  and 
wrote  a  consent  to  the  transfer  on  that  of  the  defendant,  saying  to  the  plaintiff, 
"you  are  all  right,  this  is  all  you  want."  Afterwards,  and  while  the  policy  of  the 
defendant  was  in  force,  the  plaintiff  surrendered  the  policies  issued  by  Ayres  and 
took  out  three  new  policies  in  other  companies.  The  amount  of  insurance  was 
the  same.  In  April  the  plaintiff  removed  to  another  store.  He  thereupon  saw 
Scott  and  got  his  consent  in  writing  to  the  removal.  At  the  same  time  he  exhib. 
ited  to  him  the  new  policies,  and  Scott  had  them  in  his  hands  and  opened  them. 
The  plaintiff  then  asked  Scott  it  these  insurances  were  good  and  all  right,  arid 
Scott  having  opened  and  looked  them  over  said  they  were  all  right.  The  renewal 
of  the  defendant's  policy  took  place  in  March,  and  the  facts  just  detailed  occurred 
thereafter.  Scott  denied  that  he  ever  knew  that  the  plaintiff  had  other  insurance 
to  the  amount  of  $.5,500,  or  that  he  was  ever  asked  to  consent  to  that  amount,  or 
did  consent  to  it.  He  however  said  that  he  has  'consented  to  S  2,000  other  insur- 
ance, and  that  when  Straus  and  the  plaintiff  called  on  him  to  get  consent  to  the 
assignment  they  had  papers  in  an  envelope  and  handed  him  the  package  which 
was  said  to  contain  policies  written  by  Ayres,  and  that  he  took  out  one  policy  and 
gave  consent  to  the  assignment.  It  was  proved  by  Scott's  testimony  that  he  had 
been  an  agent  for  the  defendant  for  about  nine  years,  and  was  such  at  the  time 
and  had  issued  many  policies  and  renewals  in  the  company,  and  consented  to  other 
insm-auce.     It  was  held  that  the  plaintiff  was  entitled  to  recover. 

^  Carroll  v.  Charter  Oak  Ins.  Co.  ante.  In  Mentz  v.  Lancaster  Ins.  Co.  18 
Penn.  St.  475,  the  court  held  that  while  a  general  agent  of  an  insurance  company 
^ould  not  waive  any  of  the  conditions  of  the  policy,  yet,  if  an  agent  did  any  act 
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The  burden  is  upon  the  assured  to  prove  notice  and  assent,^  but 
there  is  no  question  but  that,  if  distinct  notice  is  given  to  an  agent 
that  other  insurance  is  to  be  obtained,  and  he  consents  to  it,  that 
the  company  will  thereby  be  estopped  from  setting  up  a  breach  of 
this  condition.^  It  is  enough  if  the  insurer  has  actual  knowledge 
of  such  other  insurance.^  But,  although  the  policies  are  simulta- 
neously issued,  yet  if  they  are  issued  by  different  agents  and  in 
different  companies,  notice  must  be  given.'' 


that  induced  the  assured  to  believe  that  a  condition  in  reference  to  consent  to  and 
indorsement  of  other  insurance  upon  a  policy  had  been  complied  with,  the  com- 
pany would  be  estopped  thereby  from  setting  up  a  breach  of  such  condition.  In 
this  case  Mentz  procured  a  policy  in  the  Lancaster  Ins.  Co.,  for  $600,  which  con- 
tained a  condition  "  that  if  the  assured,  or  any  person  or  parties  interested,  shall 
have  existing  during  the  existence  of  this  policy,  any  other  contract  or  agreement 
for  insurance,  whether  valid  or  not,  *  *  not  consented  to  by  this  company  in 
writing,  and  mentioned  in  or  indorsed  upon  this  policy,  then  this  policy  shall  be  of 
jio  effect.  A  loss  having  occurred,  the  plaintiff  offered  to  prove  that  the  agent  who 
effected  the  policy  for  the  Armenia  Company  had  knowledge  of  the  policy  in  the 
liancaster  Company,  he  having  been  the  agent  who  procured  the  policy.  Also  that 
at  the  time  of  effecting  the  policy  in  the  Armenia  Company,  the  assured  called  the 
agent's  attention  to  the  fact,  and  that  notice  ought  to  be  given  and  consent  indorsed, 
and  that  when  the  agent  returned  the  policy  to  the  assured,  who  could  not  read 
English,  he  told  him  that  the  proper  indorsement  had  been  made,  on  the  Lancaster 
policy — the  agent  having  both  policies  in  his  possession— which  was  not  true.  This 
testimony  was  offered  to  excuse  notice  and  want  of  indorsement.  The  lower  court 
rejected  the  evidence  and  a  verdict  having  been  rendered  for  the  defendant,  upon 
appeal  it  was  set  aside  and  the  evidence  held  admissible.  Shaeswood,  J.,  said: 
"  It  may  be  conceded  that  a  general  agent  has  no  power  to  waive  any  express  condi- 
tion in  the  policy.  But  the  question  was  not  of  their  power  to  do  this,  hut  whether 
their  declaration  of  a  fact,  namely,  tJiat  the  condition  had  been  actually  complied 
with,  would  not  estop  the  company  from  controverting  that  fact.  The  evidence 
offered  and  rejected  was,  that  the  agent  had  told  the  assured  that  the  proper  in- 
dorsement had  been  made  on  the  policy.  Now  such  a  declaration  made  by  a  duly 
authorized  agent  would  operate  as  an  estoppel.  It  lulled  the  party  to  sleep  by  the 
assurance  that  the  conditions  of  his  policy  had  been  complied  with,  and  that  his 
indemnity  was  secured."  The  court  distinguished  the  case  from  that  of  Worcester 
Sank  V.  The  Hartford  F.  Ins.  Co.,  11  Cush.  (Mass.)  265,  upon  the  ground  that  in 
that  case  the  agent  undertook  to  waive  performance  of  a  condition,  while  in  this 
he  positively  affirmed  that  the  condition  had  been  performed. 

1  Healey  v.  Imperial,  etc.,  Ins.  Co.,  5  Nev.  268. 

2  Carrugi  v.  Atlantic  K  Ins.  Co.,  40  Ga.  135. 

s  Eureka  Ins.  Co.  v.  Robinson,  56  Penn.  St.  256;  5  Ben.  F.  I.  C.  141. 

*  Manhattan  Ins.  Co.,  v.  Stein,  5  Bush.  (Ky.)  652. 
51 
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Where  a  prior  policy  existed,  and  was  referred  to  in  a  later  one 
obtained  upon  the  same  property,  or  where  a  subsequent  policy 
has  been  permitted,  a  renewal  of  either  policy  may  be  made  with- 
out notice.^ 

Where  a  policy  contains  a  statement  that  other  insurance  to  a 
certain  amount  exists  upon  the  property,  even  if  a  warranty,  it  is 
satisfied  if  such  insurance,  in  fact,  existed  at  the  time  of  issuing 
the  policy,  although  such  prior  insurance  became  Yoid  immedi- 
ately upon  the  issue  of  the  subsequent  policy,  because  assent 
thereto  was  not  obtained,  and  the  subsequent  insurer  will  be  liable 
for  the  whole  loss,  although  the  policy  provides  that  in  case  of 
other  insurance  prior  or  subsequent,  in  force  at  the  time  of  a  loss, 
the  company  shall  only  be  liable  for  a  proportionate  amount  of  the 
loss.2  But  where  an  application  stated  that  there  was  other  in- 
surance to  the  amount  of  $8,000,  on  the  property,  15,000  in  the 
JEtna,  and  |3,000  in  the  Conway  Mutual ;  and  there  was,  in  fact, 
at  the  time  when  the  application  was  made,  no  insurance  upon  the 
property,  but  a  policy  was  subsequently  obtained  for  $8,000,  in 
the  Trenton  and  Lafayette  offices,  it  was  held  that  the  procure- 
ment of  these  policies  invalidated  the  policy  in  the  defendant 
company.^ 

Assent  without  indorsement. 

Sec.  392.  It  has  formerly  been  held  that,  not  only  notice  of  the 
other  insurance,  prior  or  subsequent,  must  be  given,  but  also  that 
it  must  be  indorsed  upon  the  police/  when  so  provided  therein.^  But 
the  tendency  of  the  courts  latterly  is  towards  a  more  liberal  con- 
struction in  favor  of  the  assured,  and  there  is  now  no  question  but 
that  oral  notice  and  an  oral  assent,  or  acts  amounting  to  an  assent. 


1  Brown  v.  Cattaraugus  Ins.  Co. ,  18  K.  T.  385.  A  renewal  of  an  outstanding 
policy  is  not  otlier  insurance.  "A  renewal,"  says  Dwight,  C,  in  Pitney  v.  Glen's 
Falls  Ins.  Co.,  65  N.  T.  1,  "  is  in  one  sense,  »  new  contract,  but  it  is  not  otlier 
insurance  within  the  meaning  of  the  policy.  It  is  but  the  continuation  of  an  exist- 
ing insurance.  *  *  If  notice  of  the  original  insurance  is  given,  it  must  be  held 
to  continue  through  all  true  renewals  of  it." 

^  Forbv^h  v.  Western,  etc.,  Ins.  Co.,  4  Gray  (Mass.)  337. 

*  Conway  Tool  Co.  v.  Hudson  R.  Ins.  Co.,  12  Cush.  (Mass.)  144. 

•  Carpenter  Y.  Providence,  etc.,  Ins.  Co.,  16  Pet.  (U.  S.)  495;  2  Ben.  F.  I.C.  120; 
Hutchinson  v.  Western  Ins.  Co.,  21  Mo.  97. 
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without  an  indorsement  upon  the  policy,  is  sufficient ;  ^  and  knowl- 
edge of  the  existence  of  prior  insurance  by  the  agent  issuing  the 
policy,  which  he  understands  is  to  be  retained,  or,  perhaps,  to  state 
it  more  broadly,  which  the  insured  has  not  promised  to  cancel, 
dispenses  with  the  necessity  of  either  notice  or  indorsement.  By 
issuing  the  policy  with  knowledge  of  such  prior  insurance,  the 
insurer  waives  compliance  with  the  conditions  of  the  policy  in 
that  respect,  and  is  afterwards  estopped  from  setting  it  up  in  de- 
fence ;  ^  as  where  the  same  agent  procured  both  policies ;  ^  or 
where  the  policy  was  left  with  the  agent  for  indorsement  of  assent, 
which  he  promised  to  make,  but  did  not  ;*  or  where  notice  of  such 
other  insurance  was  given,  and  no  objection  made  thereto.®  In 
all  cases  the  question  is,  whether  notice  was  given,  and  assent, 
express  or  implied,  on  the  part  of  the  insarer  or  the  agent,  is  es- 
tablished. If  notice  is  given,  it  is  the  business  of  the  company  at 
once  to  elect  whether  to  cancel  or  continue  the  risk ;  and  failing 
to  cancel,  it  is  held  to  have  elected  to  retain  the  risk ;  and  the 
justice  of  this  doctrine  is  not  doubtful.^ 


1  Pitney  v.  Glen's  Falls  Ins.  Co.,  65 K.  Y.  1. 

^ Horwltz  V.  Equitable  Ins.  Co.,  40  Mo.  557  ;  Hubbard  v.  Hartford  F.  Ins.  Co., 
33  Iowa,  325  ;  Carroll  v.  Charter  Oak  Ins.  Co.,  38  Barb.  (N.  Y.)  402;  Peckney  v. 
Phoenix  Lis.  Co.,  6  Lans.  (IST.  Y.)  411  ;  affd.  65  N.  Y.  196  ;  Pitney  v.  Glens  Falls 
Ins.  Co.,  65  IS".  Y.  1  ;  Geib  v.  International  Ins.  Co.,  1  Dill.  (U.  S.  C.  C.)  443  ; 
McEwen  v.  Montgomery  Co.  Ins.  Co.,  5  Hill  (Jf.  Y.)  101  ;  Sexton  v.  Montgomery, 
etc.,  Ins.  Co.,  9  Barb.  {N.  Y.)  191.  The  assured  will  be  pennitted  to  show  the 
agent's  knowledge  of  such  other  insurance,  or  any  acts  tending  to  establish  a 
waiver.  Whitioell  v.  Putnam  F.  Ins.  Co.,  6  Lans.  (N".  Y.)  166  ;  Potter  v.  Ontario 
etc.,  Ins.  Co.,  5  Hill  (N.  Y.)  147  ;  McMahonv.  Portsmouth,  etc.,  Ins.  Co.,  22  N.  H. 
15  ;  National  Ins.  Co.,  v.  Crane,  16  Md.  260  ;  Farmers'  etc.,  Ins.  Co.,  v.  Taylor, 
73  Penn.  St.  342  ;  Schenck  v.  Mercer  Co.,  etc.,  Ins.  Co.,  24  N".  J.  447  ;  Iladley  v. 
N.  II.  F.  Ins.  Co.,  55  N".  H.  110  ;  Goodall  v.  N.  E.,  etc.,  Ins.  Co.,  25  id.  169  ; 
Hayward  v.  National  Ins.  Co.,  52  Mo.  181  ;  Kenton  Ins.  Co.,  v.  Shea,  6  Bush. 
(Ky.)  174  ;  Washington  F.  Ins.  Co.  v.  Davison,  30  Md.  91  ;  Ins.  Co.  of  N.  America 
V.  McDowell,  50  111.  120  ;  Dayton  Ins.  Co.  v.  Kelly,  24  Ohio  St.  345  ;  Cobb  v.  Ins. 
Co.,  of  N.  America,  11  Kan.  93  ;  Osser  v.  Provincial  Ins.  Co.,  12  U.  C.  (C.  P.)  141; 
Planters',  etc.,  Ins.  Co.  v.  Lyons,  38  Texas,  253  ;  Webster  v.  Phoenix  Ins.  Co.,  36 
Wis.  67  ;  Carrugi  v.  Atlantic  F.  Ins.  Co.,  40  Ga.  135. 

^ Bussell  V.  State  Ins.  Co.,  55  Mo.,  .585  ;  Kenton  Ins.  Co.  v.  Shea,  ante;  Van 
Bories  v.  United,  etc.,  Ins.  Co.,  ante  ;  Washington  F.  Ins.  Co.  v.  Davison,  ante. 

*  Cobb  V.  Ins.  Co.  of  N.  America,  ante. 

*  Planters'  Ins.  Co.  v.  Lyons,  ante. 
'  Planters'  Ins.  Co.  v.  Lyons,  ante. 
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Knovrledge  of  other  insurance  after  policy  -was  made,  effect  of. 

Sec.  393.  But  a  waiver  cannot  be  inferred  from  the  fact  that  the 
company  after  its  policy  was  issued,  knew  that  other  insurance  had 
been  effected  upon  the  property,  unless  with  such  knowledge  they 
do  some  act  that  amounts  to  a  recognition  of  the  policy  as  a  vahd 
obligation.!  But  if  the  assured  gives  notice  of  such  other  insur- 
ance, and  no  objection  is  made,  and  the  policy  is  not  taken  up  and 
canceled,  the  fact  that  such  consent  was  not  indorsed  on  the  policy 
will  not  render  it  inoperative  and  void,  at  least  in  equity,  when  it 
is  otherwise  free  from  objection.^  So,  while  the  mere  fact  that 
the  agent  knows  that  other  insurance  exists  upon  the  property  is 
not  evidence  of  notice  given  by  the  assured,^  yet,  if  subsequently, 
with  such  knowledge  the  agent  or  the  company  do  any  act  that 
recognizes  the  validity  of  the  policy,  it  is  treated  as  a  waiver.* 

Waiver  of  breach  may  be  inferred. 

Sec.  394.  In  order  to  establish  a  waiver  of  any  condition  in  a 
policy  the  conduct  of  the  company  must  have  been  such  that  the 
assured  might  reasonably  presume  that  it  did  not  intend  to  insist 
upon  a  compliance  with  the  conditions.  Thus  where  the  policy 
stipulates  that  the  aggregate  amount  of  insurance  in  this  and  other 
companies  shall  not  exceed  two-thirds  of  the  estimated  cash  value 
of  the  property,  and  greater  insurance  is  made,  with  notice  to  the 
company,  who  afterwards  make  and  collect  an  assessment  on  the 
premium  note,  the  forfeiture  is  waived.^  Special  circumstances 
may  be  such  as  to  show  that  the  company  waived  its  right  to  pay- 
ment of  premium  within  the  strict  time  prescribed  by  the  policy ; 
and  may  preclude  them  from  taking  the  benefit  of  a  clause  in  the 
policy,  forfeiting  the  insurance  for  non-payment  before  a  set  time.^ 
So  insurers  may  waive  a  condition  that  the  policy  shall  be  void  if 
the  premises  are  left  vacant  for  more  than  twenty  days,  and  if  the 


^  Simpson  v.  Perm,  etc.,  Ins.  Co.,  38  Penn  St.  250  ;  Schenck  v.  Mercer  Couniy, 
etc.,  Ins.  Co.,  24  N.  J.  447. 

2  National,  etc.,  Ins.  Co.  v.  Crane,  16  Md.  260. 
^  Schenck  v.  Mercer,  etc.,  Ins.  Co. ,  24  K.  J.  447. 
'  Ins.  Co.  V.  Stoekblower,  26  Penn.  St.  199. 

^  Lycoming  Ins.  Co.  v.  Stockkolm,S  Grant  (Penn.)  207. 
^  Mound  City,  &c.  Life  Ins.  Co.  v.  Twining,  19  Kan.  349. 
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general  agent  of  a  company  receives  the  premium  and  delivers  the 
policy  with  knowledge  of  facts  indicating  a  breach  of  the  condition, 
it  is  a  waiver.i  So,  a  provision  declaring  the  policy  void  unless 
the  premium  is  actually  paid,  is  waived  by  the  delivery  of  the 
policy  without  requiring  the  prepayment  of  the  premium.^  So,  an 
adjustment  with  the  assured,  after  a  loss  by  fire,  with  a  full  knowl- 
edge of  all  the  facts,  is  a  waiver  of  a  right  on  the  part  of  the  com- 
pany to  insist  on  the  benefit  of  a  provision  in  the  policy,  that  the 
obtaining  of  other  insurances  on  the  property  without  their  con- 
sent should  render  the  policy  void,  and  also  of  a  provision  requir- 
ing the  assured  to  furnish  the  company,  before  it  should  be  liable, 
with  the  certificate  of  a  notary-public  of  certain  facts.^  Under 
this  rule,  a  proposal  by  officers  of  the  company  to  pr.y  its  propor- 
tion of  the  loss,  the  company  having  only  a  portion  of  the  insur- 
ance on  the  property,  other  companies  having  also  issued 
policies,  is  a  waiver  of  objection  that  proofs  of  loss  have  not 
been  furnished  in  the  manner  directed  by  the  policy.*  But 
if  the  adjustment  is  made  "  subject  to  the  terms  and  condi- 
tions of  the  policy,  a  breach  of  a  condition  as  to  the  use  of 
the  premises  is  not  waived.^  So,  if  notice  is  given  before,  or 
at  the  time  of  the  issue  of  a  renewal  receipt,  the  forfeiture  is 
waived,  hut  not  if  the  notice  was  not  given  until  after  the  receipt 
was  issued.^     Nor  if  the  company  has  done  nothing  to  mislead 


'  Georgia  Home  Ins.  Co.  v.  Kinnier,  28  Gratt.  { Va. )  88. 

^JEafjan  v.  JEtna  Fire,  &c.,  Ins.  Co.,  10  W.  Va.  583. 

^  Levy  V.  Peabody  Ins.  Co.,  10  W.  Va.  .560.  Mason  v.  Citizens'  Fire,  &c.,  Ins. 
Co.,  10  Id.  572;  Fagan  v.  ^tna  Fire,  &c.,  Ins.  Co.,  10  Id.  583. 

»  Mason  v.  Citizens'  Fire,  &c.,  Ins.  Co.,  10  W.  Va.  572. 

6  Whippier. North  British  etc.,  Co.,  11  E.  I.  139. 

Carroll  v.  Charter  Oak  Lis.  Co.,  40  Barb.  (N.  T.)  492.  A  general  agent  of  an 
insurance  company,  may  grant  permission  for  other  insurance,  or  waive  a  forfeiture 
for  a  breacli  of  a  condition  against  it.  Tlius  in  Warner  v  Peoria,  etc.,  Ins.  Co., 
14  Wis.  318,  the  policy  provided  that  it  should  become  invalid,  if  further  insurance 
should  be  effected  without  notice  to  the  company,  etc.  Afterwards  the  insured  ap- 
plied to  the  general  agent  of  the  company  in  another  city,  to  procure  him  other  insur- 
ance on  the  property,  at  the  same  time  handing  him  this  policy.  The  agent  inserted 
in  the  policy,  "  other  insurance  permitted  without  notice  till  required.  J.  CM."  and 
then  procured  the  other  insurance  desired.  Held,  that  he  was  authorized,  by  his 
character  as  general  agent,  to  insert  this  clause,  and  that  the  insurance,  effected 
after  he  had  done  so,  did  not  work  a  forfeiture  of  the  policy. 
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the  insured  as  to  its  intention  to  insist  upon  the  condition.  Thus 
a  policy  contained  a  clause  avoiding  it  in  case  or  subsequent  in- 
surance without  consent  of  the  company.  The  assured  having 
made  a  claim  for  loss  under  the  policy  the  company  wrote  to  its 
agent  that  the  claim  was  not  properly  made,  adding  :  "  Be  good 
enough  to  inform  Mr.  Stevenson  that  if  he  has  any  claim  to  make 
agaiust  this  company  under  or  by  virtue  of  a  policy  of  insurance, 
such  claim  must  be  made  in  strict  accordance  with  the  conditions 
of  said  policy,  to  which  he  is  respectfully  referred."  It  was  held, 
that  this  communicated  to  insured  was  not  a  waiver  of  any  claim 
by  the  company  of  forfeiture  by  reason  of  other  insurance.  Said 
HiNES  J.  "  The  insured  must  have  been  misled  to  his  prejudice, 
and  if  he  is  so  misled  by  a  reasonable  and  justifiable  reliance  upon 
the  acts  or  conduct  of  the  insurer,  the  waiver  or  estoppel  attaches, 
Avhether  it  was  so  intended  by  the  insurer  or  not.  The  case  is  not 
like  one  where  the  insured  gives  verbal  notice  of  other  insurance 
and  the  insurer  does  not  notify  him  that  the  contract  is  at  an  end, 
nor  like  one  where  a  defect  in  proof  of  loss  is  claimed  and  the 
insured  is  requested  to  incur  heavy  expense  in  perfecting  proof, 
and  does  so  incur  it,  no  notice  being  given  of  an  intention  to  rely 
on  the  forfeiture."  ^  In  a  Minnesota  case  ^  the  plaintiff  applied  to 
an  insurance  agent,  who  was  soliciting  agent  for  two  fire  insurance 
companies,  the  defendant  and  another  one,  with  authority  from 
the  defendant  to  receive  and  forward  for  its  approval  applications 
for  insurance,  to  have  the  same  property  insured  in  the  two  com- 
panies. The  agent  filled  up  the  application  to  the  defendant, 
which  was  signed  by  the  plaintiff,  the  agent  explaining  to  him 
how  tlie  question  in  regard  to  other  insurance  should  be  answered. 
The  application  did  not  mention  the  contemplated  insurance  in  the 
other  companj",  but  the  agent  was  to  notify  the  defendant  of  it. 
Upon  this  application  the  defendant  issued  its  policy  and  sent  it  to 
the  agent  for  delivery.  He  delivered  it  at  the  same  time  with  the 
policy  of  the  other  company,  the  defendant's  policy  not  having  in- 
dorsed on  it  a  consent  to  such  other  insurance.  The  policy  con- 
tained a  condition  that  in  case  of  other  insurance  without  a  con- 


1  Fhcenix  Ins.  Co.  v.  Stevenson,  78  Ky.  150.  ^Vebster  v.  Phoenix  Ins.  Co.,  36  Wis. 
"71;  Gans  v.  .St.  Paul,  etc.,  Ins.  Co.,  43  id.  110;  Kenton  Ins.  Co.  v.  Shea,  6  Bush, 
174;  Von  Bories  v.  United  Life  Ins.  Co.,  8  id.  136;  Baer  v.  Phoenix  Ins.  Co.,  4  id. 

2  Bmndiip  v.  St.  Paul  F.  &.  M.  Ins.  Co.,  27  Minn.  393. 
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sent  indorsed  on  the  policy,  such  policy  should  be  void.  It  was 
held,  that  the  defendant  was  chargeable  with  its  agent's  knowledge 
of  the  application  for  and  issuance  of  the  policy  of  the  other  com- 
pany, and  that  by  delivering  its  policy  without  indorsing  its  con- 
sent to  the  other  insurance,  it  waived  as  to  such  other  insurance 
the  condition  in  its  policy  referred  to.^ 

Insurer,  upon  notice,  must  cancel  policy,  or  indorse  assent. 

Sec.  395.  Where  at  the  time  when  insurance  is  effected  the 
agent  knows  that  other  insurance  is  to  be  obtained,  and  engages  to 
obtain  it,  and  so  notifies  the  company,  but  no  indorsement  is  made 
upon  the  policy,  unless  the  company  objects  thereto  or  notifies  the 
assured  of  its  objection  thereto,  it  is  estopped  from  setting  up  such 
other  insurance  as  a  breach  of  the  conditions  of  the  policy .^  So 
where  the  company  or  its  agent  is  notified  of  other  subsequent  in- 
surance, it  is  its  or  his  duty  to  indorse  consent  upon  the  policy,  or 
to  notify  the  assured  of  the  company's  refusal  to  carry  the  risk, 
and  failing  to  do  so,  it  is  estopped  from  setting  up  such  other  in- 


1  In  Putnam  v.  Com.  Ins.  Co.,  18  Blatchf.  (U.  S.  C.  C.)  368;  a  policy  duly  signed 
and  countersigned,  was  delivered  to  the  agent  of  the  assured  by  the  local  agent  of 
an  insurance  company.  It  provided  by  a  printed  provision  that  "if  the  assured 
shall  have,  or  shall  hereafter  make,  any  other  insurance  on  the  property  hereby  in- 
sured, or  any  part  thereof,  without  the  consent  of  the  company  written  hereon, 
this  policy  shall  be  void."  It  also  provided  that  it  was  a  part  of  the  contract  "  that 
any  person  other  than  the  assured  who  may  have  procured  this  insurance  to  be 
taken  by  this  company  shall  be  deemed  to  be  the  agent  of  the  assured  named  in  this 
policy,  and  not  of  this  company,  under  any  circumstances  whatever,  or  in  any  trans- 
action relating  to  this  insurance. ' '  The  policy  also  contained  this  clause  in  writing : 
"$3,000  other  concurrent  insurance  permitted."  It  was  subsequently  found  by  a 
referee  that  at  the  time  the  policy  was  delivered  the  agent  of  the  company  knew 
that  the  assured  had  other  insurance  upon  the  property  to  the  extent  of  $  6,000. 
It  was  held  that  under  these  circumstances,  a  delivery  of  the  policy  was  a 
waiver  of  the-  implied  prohibition  contained  in  the  condition  in  said  policy,  per- 
mitting $3,000  additional  insurance.  WldtedY.  Germania  Fire  Ins.  Co.,  76  N.  Y. 
41.5;  Fish  v.  Cottenet,  44  id.  538;  Sherman  v.  Niagara  Fire  Ins.  Co.,  46  id.  526; 
Peckner  v.  Phoenix  Ins.  Co.,  65  id.  195;  Van  Schoick  v.  Niagara  Fire  Ins.  Co.,  68 
id.  434;  Bidwell  v.  N.  West.  Ins.  Co.,  24  id.  302;  Eokrback  v.  Germania  Fire 
Ins.  Co.,  62  id.  47;  Alexander  v.  Germania  Fire  Ins.  Co.,  66  id.  464;  Sprague  v. 
Holland  Purchase  Ins.  Co.,  69  id.  128. 

^Horwitzv.  Equitable  Ins.  Co.,  40  Mo.  507;  Geibv.  International  Ins.  Co.,  1 
Dill.  (IT.  S.)  443  ;  McEwen  v.  Montgomery,  etc.,  Ins.  Co.,  5  Hill  (K  T.)  110  ;  Potter 
v.  Ontario  Ins.  Co.,  5  id.  147  ;  Pechner  v.  Pha-nix  Ins.  Co.,  7  Lans.  (N.  T)  411 ; 
Carroll  V.  Charter  Oak  Ins.  Co.,  40  Barb.  (N".  Y. )  292  ;  Continental  Ins.  Co.  \. 
Horton,  28  Mich.  174. 
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surance  as  a  breach  of  the  conditions  of  the  policy.^  Where  the 
plaintijBf  procured  a  policy  in  the  defendant  company,  and  sub- 
sequently procured  other  insurance,  of  which  notice  was  not 
given,  but  when  the  policy  was  renewed,  he  informed  the  defend- 
ants' agent  of  such  other  insurance,  and  after  such  notice,  the 
agent  renewed  the  policy.  The  court  held  that  the  defendants 
were  thereby  estopped  from  setting  up  such  other  insurance  as  a 
breach  of  the  conditions  of  the  policy .^  So  where  the  policy  pro- 
hibited other  insurance  without  notice  and  consent,  the  plaintiff 
procured  other  insurance  and  notified  the  insurer,  who  acknowl- 
edged the  receipt  of  the  notice,  but  refused  to  give  consent  thereto- 
unless  the  insured  would  consent  that  the  sum  recoverable  under 
the  policy  should  not,  together  with  all  other  insurance  thereon, 
exceed  two-thirds  the  value  of  the  property  insured.  In  an  action 
upon  the  policy,  it  was  held  that  the  condition  of  the  policy  was 
not  broken,  and  that  the  insurer  had  no  right  to  impose  such  con- 
dition, that  it  should  either  have  assented  to  or  dissented  from  such 
other  insurance.^  So  where  notice  of  other  insurance  was  given, 
and  receipt  thereof  was  acknowledged,  but  neither  approbation  of 
or  dissent  thereto  was  expressed,  it  was  held  that  the  defendants 
must  be  regarded  as  having  assented.*  So  where  notice  was  given 
to  the  agent  who  procured  the  policy,  that  other  insurance  existed, 
the  court  held  that  the  company  was  thereby  estopped  from  setting 
up  such  other  insurance  as  a  breach  of  the  condition  of  the  policy, 
because  not  indorsed  thereon.^  Merely  employing  the  same  broker 
who  procured  the  original  policy,  to  procure  other  insurance,  is 
not  such  constructive  notice  to  the  company  issuing  the  first 
policy,  as  to  constitute  a  compliance  with  the  clause  requiring 
notice  of  other  insurance  to  be  given  with  reasonable  diligence.^ 
When  a  company  upon  being  notified  of  other  insurance  does  not 
signify  an  objection,  it  is  treated  as  assenting  thereto.'^  And  the 
notice  is  not  vitiated  by  an  error  in  the  name  of  the  company.^ 


1  Planters'  Mut.  Ins.  Co.  v.  Lyons,  38  Tex.  2.J3. 

2  Carroll  v.  Charter  Oak  Ins.  Co.,  1  Abb.  Dec.  (N^.  T.)  .316. 
"  yVestlake  v.  St.  Lawrence  Ins.  Co.,  14  Barb.  (X.  Y.)  206. 
»  Potter  V.  Ontario  Ins.  Co.,  5  Hill  (K.  Y.)  147. 

5  Sexton  V.  Montgomery,  etc.,  Ins.  Co.,  9  Barb.  (N".  Y.)  191. 

6  Mellen  v.  Hamilton  F.  Ins.  Co.,  5  Duer.  (N.  Y.)  101  ;  AfE'd.  17  I^.  T.  609. 

7  Potter  V.  Ontario,  etc.,  Ins.  Co.,  5  Hill  (N.  Y.)  147. 

8  Benjamin  v.  Saratoga,  etc.,  Ins.  Co.,  17  N.  Y.  415. 
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Parol  contract. 

Sec.  396.  Where  insurance  is  effected  by  parol,  no  policy  having 
been  issued,  mere  notice  of  additional  insurance  is  sufficient, 
although  the  iisual  form  of  the  company's  policies  required  that  it 
should  be  indorsed  thereon.^ 

Breach  of  condition  suspends  policy. 

Sec.  397.  When  a  policy  provides  that  if  other  insurances  or 
insurance  beyond  a  certain  amount  shall  be  obtained,  such  policy 
shall  be  of  no  effect,  the  policy  is  not  rendered  void  by  other  in- 
surance, or  over  insurance,  but  only  inoperative  during  the  period 
that  such  "  other "  or  "  over  insurance  "  exists,  and  if,  prior  to  a 
loss  such  other  insurance  has  ceased  to  exist,  or  no  over  insurance 
exists,  the  policy  is  operative  and  enforcible.^  And  it  has  been 
held  in  Illinois,*  that  where  a  policy  declared  that  it  should  be 
void  in  case  other  insurance  should  "  be  existing  on  the  property 
during  the  continuance  of  the  policy,"  that  the  fact  that  other  in- 
surance had  existed  during  the  time,  but  which  did  not  exist  at  the 
time  of  the  loss,  did  not  defeat  the  insurer's  liability  under  the 
policy.  The  condition  being  construed  as  intending  merely  that 
such  policy  should  be  inoperative  only,  while  such  other  insurance 
existed. 

Insolvency  of  other  insurers  does  not  prevent  forfeiture. 

Sec.  398.  The  fact  that  the  company  in  which  the.  "other  insur- 


^  Eureka  Ins.  Co.  v.  BoMnson,  56  Penn.  St.  256. 

^  In  Obermeyer  v.  Globe,  etc.,  Ins.  Co.,  43  Mo.  573,  one  O.  effected  insurance  upon 
his  mill  for  S 3,000.  The  policy  containing  the  clause  "$18,000  on  same,  insured 
elsewhere,   and  $2,000    additional  to    be  insured,  to  be  reported  in  total  when 

required,"  with  the  usual  stipulations  for  notice  and  endorsement  upon  the  policy 
of  all  previous  and  subsequent  insurance,  in  default  of  which  the  policy  should 
be  of  no  effect.  While  the  policy  was  in  force,  O. ,  on  the  13Lh  of  September,  1805, 
was  insured  up  to  $23,000,  the  stipulated  amount,  and  on  the  11th  of  November, 
1865,  for  $2,500  additional,  of  which  the  insurance  company  had  no  notice.  The 
agent  of  the  company  that  issued  the  last  insurance  in  June,  l>S(i."),  told  0.  that  he 
should  cancel  one  of  his  old  policies  for  the  same  amount,  when  it  expired  in 
November,  which  was  before  the  new  policy  was  taken,  but  did  not  do  so  until 
December,  1865,  thus  making  an  over  insurance  for  more  than  a  month.  At  the 
date  of  the  loss  the  total  amount  of  insurance  was  $12,000,  including  this  policy, 
Held,  that  there  was  no  violation  of  the  conditions  of  the  policy,  which  would  dis- 
charge the  insurance  company.  See,  similar  in  principle,  Ins.  Co.  v.  Coatsville 
Shoe  Factory,  80  Penn.  St.  385. 

'  N.  E.  F.  Ins.  Co.  v.  Suhettler,  38  111.  166. 
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ance  "  was  made  is  insolvent,  does  not  prevent  the  operation  of 
the  forfeiture.  The  test  is  not  whether  the  insurance  in  the  other 
companies  can  he  collected,  but  whether  it  is  enforceable  as  a  legal 
claim?- 

Confusion  of  goods. 

Sec.  399.  In  a  New  York  case,  a  question  arose  as  to  the  effect 
upon  such  a  condition  by  what  may  be  termed  a  confusion  of  the , 
property.  Thus  the  plaintiff  had  a  policy  in  the  defendant  com- 
pany upon  a  stock  of  goods  at  146  River  street,  Troy.  The  pol- 
icy contained  a  condition  that  "  in  case  any  other  policy  of  insur- 
ance has  been  or  shall  be  issued,  covering  the  whole  or  any  portion 
of  the  property  insured  by  this  company,  the  policy  shall  be  void, 
unless  notice  thereof  be  given,  and  the  company's  assent  obtained 
thereto  in  writing."  The  defendants  subsequently  consented  that 
the  goods  might  be  removed  to  a  store  adjoining,  148  River  street, 
at  which  place,  at  that  time,  the  plaintiffs  had  a  large  stock  of  sim- 
ilar goods  insured  in  another  company,  of  which  fact  the  defend- 
ant was  not  aware.  A  loss  having  occurred,  the  defendants  held 
that  they  were  not  liable  because  of  the  insurance  upon  the  goods 
in  148,  of  which  they  had  no  notice.  But  the  court  held  that 
there  had  been  no  breach  of  the  conditions  of  the  policy,  because 
the  two  policies  did  not  cover  the  same  goods.^  But  a  contrary 
doctrine  is  held  in  Louisiana.^  In  that  case,  the  plaintiff  had  an 
insurance  upon  a  stock  of  goods  owned  by  him  and  kept  in  his 
store,  and  the  policy  prohibited  other  insurance.  Subsequently 
he  purchased  another  similar  stock,  upon  which  there  was  an  in- 
surance, and  took  an  assignment  of  the  policy,  and  the  court  held 
that  this  was  "  other  insurance,"  and  avoided  the  policy.     It  is 


1  Thus,  in  Byder  v.  Phoenix  Ins.  Co.,  98  Mass.  185,  it  appeared  that,  at  the  time 
when  the  plaintiffs  toolc  out  the  policy  in  the  defendant  compaiiy,  they  held 
policies  in  other  companies  to  the  full  value  of  the  property  insured,  covering  the 
same  risks.  One  of  the  companies,  in  which  a  policy  existed,  had  become  insol- 
vent, and  proceedings  for  its  dissolution  had  been  commenced  in  Kew  Tork,  but 
whether  dissolution  had  actually  been  decreed  did  not  appear,  nor  was  it  ma- 
terial, in  the  view  that  the  court  toolc  of  the  question.  The  court  held  that  the 
policy  was  void  in  any  event,  as  the  validity  of  the  subsequent  policy  did  not  de- 
pend upon  the  question  whether  the  prior  insurance  was  worthless  and  could 
not  be  collected,  but  upon  the  question  whether,  in  law,  other  insurance  existed. 

2  Vase  v.  Hamilton  Mut.  Ins.  Co.,  39  Barb.  (N.  T.)  302. 
2  Walton  V  Louisiana  etc.,  Ins.  Co.,  2  Bob.  (La.)  263. 
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proper  to  say  that,  where  a  policy  of  insurance  exists  upon  a  deal- 
er's stock,  the  risk  is  not  permanent,  but  fluctuating.  It  does  not 
apply  to  the  same  property,  but  to  property  within  the  class  in- 
sured, although  purchased  subsequent  to  the  taking  of  the  policy. 
The  contract  impliedly  contemplates  a  changing  risk.  There  is 
an  implied  understanding  that  the  insured  may  sell  and  buy  goods 
of  that  class,  and  the  policy  shall  attach  to  goods  similar  in  kind, 
which  are  in  the  place  indicated  by  the  policy  at  the  time  of  loss ; 
and  in  this  view  it  would  seem  that  the  doctrine  of  the  Louisiana 
case  is  clearly  correct.  The  goods  are  assimilated,  and  each  policy 
covers  the  whole  stock  ;  therefore  there  is  other  insurance,  within 
the  meaning  and  intent  of  the  insurer.  In  an  Ohio  case,i  a  doc- 
trine in  consonance  with  that  adopted  in  the  Louisiana  case  was 
held.  In  that,  case  the  plaintiff  was  the  owner  of  two  stock  of 
goods  in  different  towns,  which  were  covered  by  separate  policies. 
The  policies  upon  the  goods  at  A,  prohibited  other  insurance,  but 
the  company  consented  to  their  removal  to  B.,  but  not  to  other  in- 
surance. They  were  removed  to  B.  and  mingled  with  the  goods 
kept  there  by  the  plaintiff,  which  were  insured  by  another  policy. 
It  was  held  that  the  policy  upon  the  goods  removed  from  A.  was 
avoided  by  the  insurance  upon  the  goods  at  B.  But  if  the  goods 
are  not  intermingled,  but  are  kept  separate  and  distinct,  it  is 
not  other  insurance  ;  and  whether  they  were  so  intermingled  as  to 
become  one  common  inseparable  stock,  is  a  question  for  the  jury.^ 

In  what  cases  evidence  may  be  given  to  show  that  the  policies  do  not 
cover  same  goods. 

Sec.  400.  Where  there  is  a  latent  ambiguity  in  the  prior  policy,, 
parol  evidence  is  admissible  to  show  that  it  was  not  intended  to, 
and  does  not  cover  the  property  insured  by  a  subsequent  policy. 
Thus,  in  a  Maine  case,^  a  policy  of  insurance  was  obtained,  from 
the  defendants,  upon  a  stock  of  goods  and  merchandise  contained 
in  a  certain  building  designated  in  the  policy.  Subsequently  an- 
other policy  of  insurance  was  obtained  of  the  defendants,  upon  a 
stock  of  merchandise  "  in  the   chambers  "  of  the  same   building. 


^  Washington  Ins.  Co.  v.  Hayes,  17  Ohio  St.  432. 
^  Peoria  etc.,  Ins.  Co.  v.  Anapaw,  45  111.  86. 
*  Storer  v.  Elliott,  etc.,  Ins.  Co.,  45  Me.  175. 
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The  goods  in  the  chambers  were  destroyed  by  fire.  In  an  action 
upon  the  latter  policy,  it  was  held,  that  there  was  a  latent  ambig- 
uity in  the  policies,  in  regard  to  the  merchandise  intended  by  the 
parties  to  be  embraced  therein,  properly  explainable  by  parol  tes- 
timony ;  and  that,  it  being  proved  that  the  goods  in  the  chambers 
were  not  intended  to  be  included  in  the  -first  policy,  the  defend- 
ants were  liable  for  the  whole  loss.^  So,  where  there  is  doubt  as 
to  whether  two  policies  upon  the  same  property  cover  the  same  in- 
terest, as  where  D.  &  Co.  take  out  a  policy  upon  certain  property, 
conditioned  to  be  void  if  other  insurance  exists  thereon,  and  it  ap- 
pears that  a  policy  existed  in  the  name  of  D.  &  A.  trustees,  it  is 
competent  to  show  by  parol  whether  the  interest  of  D.  &  Co.  is 
identical  with  that  of  D.  &  A.^ 

Notice   must  be  given  as  prescribed  by  policy. 

Sec.  401.  If  notice  is  required,  unless  given  within  a  reasonable 
time  or  within  the  time  prescribed  in  the  policy,  in  the  manner 
required  by  the  terms  of  the  policy,  the  policy  will  be  void,^  and 
the  notice  must  be  given  by  the  assured  or  some  person  authorized 
by  him.  The  mere  fact  that  the  agent  or  even  the  secretary  of 
the  company  accidentally  learns  that  other  insurances  has  been  ob- 
tained, and  takes  no  steps  to  withdraw  from  the  risk,  does  not 
amount  to  a  waiver.  And  this  was  held  in  a  case  where  no  policy 
had  in  fact  been  issued.  Notice  must  be  given  in  such  a  way  as 
to  show  that  compliance  with  the  requirements  of  the  policy  was 
intended.*     But  if  the  insurer,  or  an  agent  of  the  insurer,  had 


1  In  Haley  v.  Dorchester  Ins.  Co.,  1  Allen  (Mass.)  .536,  it  was  held  that  where 
the  policy  provided  that  in  case  double  insxirance  exists,  the  company  should  be 
liable  only  for  such  proportion  of  the  loss  as  the  sum  insured  bears  to  the  whole 
amount  insured,  such  amount  not  to  exceed  three-fourths  of  the  value  of  such 
property,  and  the  amount  of  insurance  already  existing  was  stated  at  a  certain 
sum,  the  insured  may  show  by  parol  that  the  policies  cover  but  a,  part  of  the 
property. 

2  Planters'  Ins.  Co.  v.  Deford,  38  Md.  382;  Frederick  etc.,  v.  Deford,  38  Md.  404. 

3  Burt  V.  Peoples'  Mut.  Ins.  Co.,  2  Gray  (Mass.)  397  ;  Bigler  v.  JV.  T.  Central 
Ins.  Co.,  22  ^r.  T.  402  ;  Forbes  v.  Agawam  Ins.  Co.,  9  Gush.  (Mass.)  470  ;  Burt  v. 
People'  Mut.  Ins.  Co.,  2  Gray  (Mass.)  397  ;  Mellen  v.  Hamilton  Ins.  Co.,  17  N.  Y. 
609  ;  Shurtleff  v.  Phoenix  Ins.  Co.,  57  Me.  139  ;  Neve  v.  Columbian  Ins.  Co.,  2 
McMull  (S.  C.)  220  ;  Harris  v.  Ohio  Ins.  Co.,  5  Ohio,  466  ;  N.  Y.  Central  Ins.  Co., 
V.  Watson,  23  Mich.  486. 

*  Eureka  Ins.  Co.  v.  Robinson,  56  Penn.  St.  256. 


DoiTBLE  Insurance.  813 

knowledge  of  prior  insurance,  when  the  policy  was  issued,  no 
Tjreach  can  be  alleged,  because  notice  is  unnecessary  where  knowl- 
edge of  the  fact  exists  when  the  risk  is  taken,  and  by  issuing  a 
policy,  knowing  of  outstanding  insurance  upon  the  policy,  although 
it  is  not  indorsed  upon  the  policy,  is  yet  a  waiver  of  any  objection 
thereto,  or  of  any  defense  on  thataccount,i  whether  he  derived  his 
knowledge  from  the  insured  hiraself,^  or  from  any  other  source,* 
as  to  permit  the  insurer  to  issue  a  policy  and  take  the  premium 
with  such  knowledge,  without  assuming  the  risk,  would  be  to  en- 
courage fraud ;  therefore,  the  insurer  is  estopped  by  such  know- 
ledge from  setting  up  such  other  insurance  as  a  breach  of  the  con- 
ditions of  the  policy.* 

The  assured  must  use  reasonable  diligence  in  giving  notice  of 
other  insiU'ance,  and  the  question  as  to  whether  he  has  used  such 
diligence  or  not,  is  for  the  jury,^  and  notice  of  an  intention  to  pro- 
cure other  insurance  is  not  sufficient.  It  must  be  notice  of  a 
■consummated  fact.^ 

May  sho-wr  policy  covers  other  property  in  ■whole  or  in  part. 

Sec.  402.  A  statement  by  the  assured  of  the  amount  of  previous 
insurance  upon  the  property  is  not  conclusive  upon  him,  and  he 
may  show  that,  although  the  sum  named  is  the  amount  of  the  pre- 
vious policy,  yet,  that  the  policy  in  fact,  in  part,  covers  other 
property.'' 

'^Washington  Ins.  Co.  v.  Davison,  30  Md.  92;  Gale  Y.Belknap  Co.  Ins.,  41 
N.  H.  170  ;  Bowley  v.  Empire  Ins.  Co.,  .36  K.  Y.  550  ;  Tallman  v.  Atlantic  Ins. 
Co.,  40  N.  T.  87  ;  Kenton  Ins.  Co.  v.  Shea,  6  Bush  (Ky.)  174  :  N.  E.  F.  Ins.  Co.  v. 
Schettler,  38  111.  166. 

^  iV.  E.  F.  &  if.  Ins.  Co.  V.  Schettler,  ante  ;  Kenton  Ins.  Co.  v.  Shea,  ante  ;  Van 
Bories  v.  United  States,  etc.,  Ins.  Co.,  8  Bush.  (Ky.)  133. 

^  Washington  Ins.  Co.  v.  Damson,  ante  ;  Ins.  Co.  of  N.  America  v.  McDowell 
50  111.  120  ;  Gale  v.  Belknap  Ins.  Co.  ante.  But  in  Durlas  v.  Citizens^  etc.  Ins. 
Co.,  23  La.  An.  333,  the  court  held  that  a  policy  containing  such  a  provision  is 
avoided,  even  though  the  subsequent  insurance  is  taken  out  in  the  same  offices, 
hut  the  doctrine  of  this  case  hardly  commends  it  either  as  fair  expression  of  law 
or  morals. 

*  Bidwell  V.  N.  W.  Ins.  Co.,  19  N.  Y.  179,  also  24  N.  T.  302. 

'  Kimball  v.  Howard  etc.,  Ins.  Co.,  ante. 

^  Kimball  v.  Howard  Ins.  Co.,  ante.  In  Healey  v.  Imperial  F.  Ins.  Co.  5  Nev. 
268,  the  plaintiff  informed  the  defendant's  agent  of  his  intention  to  get  another 
policy,  and  it  was  held  that  this  was  not  such  a  notice  as  satisfied  the  condition. 

'  Haley  v.  Dorchester  Mut.  Ins.  Co.,  1  Allen  (Mass.)  536. 
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Special  conditions  ■waived  by  parol,  or  -waiver  inferred  from  acts  of  inanr- 
er ,  though  policy  stipulates  that  certain  matters  shall  not  amount  to 
■waiver. 

Sec.  403.  Where  a  policy  contains  a  prohibition  of  other  insur- 
ance, "without  the  consent  of  the  company  written  hereon,"  and 
also  provides  that  "  the  use  of  general  terms,  or  anything  less  than 
a  distinct,  specific  agreement,  clearly  expressed  or  indorsed  on  the 
policy  shall  not  be  construed  as  a  -waiver  of  any  printed  or  -written  con- 
dition or  restriction  therein,"  yet  if  the  agent -who  effected  the  insur- 
ance, and  whose  authority  is  not  shown  to  have  been  restricted  in  any 
way,  so  conducts  as  to  have  bound  himself  by  way  of  estoppel 
from  disputing  the  validity  of  subsequent  insurance  on  the  point 
of  consent,  the  company  will  be  bound  thereby.  Thus,  where  an 
agent,  who  had  issued  a  policy  containing  such  conditions,  was 
subsequently  applied  to  for  additional  insurance,  and  undertook 
to  procure  it,  but  neglected  or  failed  to  do  so,  and  the  insured 
themselves  subsequently  procured  it,  and  notified  the  agent  there- 
of by  mail,  giving  him  the  precise  amount  and  stating  in  detail  all 
the  policies  they  held,  and  subsequently  one  of  the  plaintiffs  met 
the  agent  and  had  a  conversation  with  him  about  such  additional 
insurance,  and  he  made  no  objections  thereto,  it  was  held  that  this 
amounted  to  a  waiver  of  all  objections  thereto,  and  estopped  the 
insurer  from  setting  up  the  same  in  avoidance  of  their  policy.^ 
The  ground  upon  which  this  case  rests  is,  that,  where  an  agent 
by  his  conduct  has  misled  the  insured  and  induced  him  to  make 
application  for  insurance  or  accept  conditions  under  a  misappre- 
hension as  to  their  literal  accuracy,  the  company  is  estopped  by 
the  agent's  conduct  from  setting  up,  in  defence,  any  matter  which 
the  agent  has  fairly  waived.* 


I  WestcJiester  Ins.  Co.  v.  Earl,  33  Mich.  143.  The  fact  that,  at  the  time  of  taking 
out  his  first  policy,  the  insured  told  an  agent  ot  the  company — who,  ho-n'ever,  -was 
not  authorized  to  issue  policies  or  to  alter  them— that  he  intended  to  get  other  in- 
surance in  another  company,  to  ivhich  the  agent  assented,  and  afterwards  informed 
the  same  agent  that  he  had  secured  such  other  insurance;  to  which  the  a^ent 
replied  that  it -was  all  right, — it  was  held,  not  to  waive  the  requirement  in  the  policy 
that  additional  insurance  -ivas  permitted  only  on  written  consent.  Liverpool  Lon- 
don &  Globe  Lis.  Co.,  v.  Sorshy,  60  Miss.  302. 

^Michigan  Ins.  Co.  v.  Lexois,  30  Mich.  41  ,•  Ins.  Co.  v.  Wilkinson,  13  Wall  (U.  S.) 
222,-  Continental  Ins.  Co.  v.  Horton,  28  Mich.  173;  ^tna,  etc. ,  Ins.  Co.  v.  Olm- 
stead,  21  Mich.  246;  Ins.  Co.  v.  Mahone,  21  Wall.  (U.  S.)  1.51;  Ins.  Co.  v.  Slaughter 
12  id.  404.     Thus,  where  an  insurance  company  instructed  its  agents  not  to  deliver 
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May  be  partial  breach. 

Sec.  404.  Where  the  policy  provides  that  if  other  insurance  is 
obtained  without  the  consent  of  the  company,  the  policy  shall  be 
void ;  other  insurance  is  held  only  to  avoid  the  policy  as  to  the 
property,  covered  by  the  subsequent  insurance.  Thus,  where  a 
policy  is  issued  upon  a  store  and  fixtures,  and  a  subsequent  policy 
without  consent  is  procured  upon  the  fixtures  only,  the  first 
policy  still  remains  operative  as  to  the  store,  but  becomes  void  as 
to  the  fixtures.^  Unless  the  policy  expressly  provides  that  the 
procurement  of  other  insurance  shall  have  the  effect  to  destroy  the 
validity  of  the  contract /or  the  remainder  of  the  term  covered  hy  it, 
the  procurement  of  temporary  insurance  without  consent  only  sus- 
pends the  policy  during  the  time  that  such  temporary  insurance 
exists,  and  when  such  temporary  insurance  terminates  the  policy 
is  revived,  and  becomes  operative,  and  recovery  for  a  loss  occur- 
ring after  such  temporary  insurance  is  terminated,  cannot  be  de- 
feated upon  the  ground  that  the  policy  was  thereby  invalidated.^ 

Double  insurance. 

Sec.  405.  Double  insurance  exists  when  the  insurer  has  two  or 
more  policies  upon  the  same  risk  and  covering  the  same  interest.* 
They  need  not  necessarily  be  issued  to  the  same  party,  but  they 
must  cover  the  same  interest,  and  inure  to  the  advantage  of  the 


a  policy  until  the  premium  was  paid,  it  was  held  that  its  delivery  without  payment, 
the  agent  giving  credit  to  the  asstired,  was  obligatory.  Miller  v.  Brooklyn  Life  Ins. 
Co. ,  12  Wall.  (U.  S.)  285.  The  principal  is  bound  by  the  acts  of  the  agent  within  the 
scope  of  his  authority,  and  this  extends  even  to  mistalies  made  by  the  agent  in  filling 
up  applications  made  for  insurance.     Kingston  v.  ^tna  Ins.  Co.,  43  Iowa,  46. 

'IH.  Mut.  Ins.  Co.,  V.  Fix,  53  111.  151;  5  Am.  Kep.  38. 

''In  Obermeyer  v.  Globe  Ins.  Co.,  43  Mo.,  the  policy  contained  the  usual  stipula- 
tion requiring  notice  and  indorsement  upon  the  policy  or  acloiowledgment  in  writing 
of  all  previous  and  subsequent  insurances,  in  default  of  which  the  policy  should 
cease  and  be  of  no  effect.  The  court  held  that  a  subsequent  temporary  insurance 
effected  after  the  issuing  of  the  policy,  without  notice,  but  not  existing  at  the  time 
of  the  loss,  did  not  avoid  the  policy  under  this  stipulation.  See,  to  same  effect,  Ins. 
Co.  V.  Coatsmlle  Shoe  Co.,  80  Penn.  St.  385. 

"Mootv.  Cincinnati  Ins.  Co.,  1  Dis.  (S.  C.  Ohio)  138;  Stout  y.  Boyal  Ins.  Co.,  50 
•  Penn.  St.  14;  Merrick  v.  Germania  F.  his.  Co.,  54  id.  277;  London  v.  London  Assn. 
Co.,  1  Burr.  492;  Baltimore  F.  Ins.  Co.  v.  Laney,  20  Md.  20;  Lucas  v.  Jefferson  Ins. 
Co.,  6  Cow.  (N.  y.)  635;  Peoria  F.  &  M.  Ins.  Co.  v.  Lewis,  IS  111.  553. 
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■same  party.  Thus  where  policies  were  issued  to  H.  C.  &  Co., 
loss  if  any  payable  to  B.,  and  B.  had  made  large  advances  on  the 
property  and  had  other  policies  covering  goods  their  own  and  held 
in  trust,  it  was  held  that  all  the  policies — the  one  in  suit  having 
been  made  payable  to  B. — must  be  treated  as  covering  the  same  in- 
terest, and  consequently  as  constituting  double  insurance,  which 
bound  all  the  insurers  to  contribute  to  the  loss.^ 

Where  different  policies  are  issued  upon  the  same  property- 
covering  different  interest,  there  is  no  double  insurance,  as,  any 
person  having  an  insurable,  interest  in  property,  may  protect  it  by 
insurance.  The  question  as  to  whether  ^  double  insurance  exists 
or  not,  only  becomes  material  when  the  policy  stipulates  against 
it,  or  in  the  adjustment  of  losses.  If  there  are  several  policies 
outstanding  upon  the  same  property,  and  the  total  amount  of 
insurance  is  less  than  the  amount  of  the  loss,  each  insurer  must 
pay  in  fuU.^  But,  where  a  subsequent  policy  stipulates  that  "  if 
the  said  insured  shall  have  made  any  other  insurance  upon  the 
premises  aforesaid  prior  in  date,  to  this  policy,  then  the  insurers 
shall  be  liable  only  for  so  much  as  the  prior  insurance  may  be 
deficient  in  covering  the  premises  hereby  insured  "  if  the  loss  does 
not  exceed  the  amount  of  the  prior  policy,  the  subsequent  insurers 
are  not  liable.*  Under  such  a  policy,  the  prior  policy  cannot  be 
cancelled  without  the  consent  of  the  subsequent  insurer.^ 


^Hough  Y.  People's  F.  Ins.  Co.,  36  Md.  398;  Godin  v.  London  Ass.  Co.,  1  Burr. 
489;  Some  Ins.  Co.,  v.  Baltimore  Warehouse  Co.,  93  U.  S.  543. 

^  Wells  V.  Philadelphia  Ins.  Co.,  9  S.  &  R.  (Penn.)  103;  Excelsior  Ins.  Co.  y. 
Boyal  Ins.  Co.,  55  X  T.343;  14  Am.  Kep.  271. 

'  IVhiting  v.  Independent,  etc- ,  Ins.  Co.,  15  Md.  297. 

*  Peters  v.  Delaware  Ins.  Co.,  5  S.  &.  K.  (Penn.)  473  ;  Kent  Manufacturer^ 
Ins.  Co.,  18  Pick.  (Mass.)  19  ;  American  Ins.  Co.  v.  Griswold,  14  Wend.  (X.  Y.) 
399.  In  Fairchild  v.  The  London  F.  &.  M.  Ins.  Co.,  51  X.  T.  65,  the  defendants 
issued  a  floating  policy  upon  merchandise  in  any  of  the  warehouses  and  while 
in  transitu  in  any  of  the  streets  of  New  York,  Brooklin  and  Jersey  city,  subject  to 
a  condition,  in  substance,  that  the  policy  should  not  extend  to  cover  goods  upon 
which  there  were  any  specific  insurances,  except  as  far  as  relates  to  any  excess  of 
value  beyond  the  amount  of  such  specific  insurances,  which  excess  was  declared 
under  the  protection  of  the  policy.  A  fire  occurred  in  a  warehouse  wherein  plain- 
tiffs had  merchandise  to  the  amount  of  $386,026,  covered  by  specific  insurances  to 
the  amount  of  8324,000  ;  the  amount  of  the  loss  was  $274,192.46.  Held,  that  the 
intent  of  the  condition  was  to  throw  the  loss  upon  the  specific  insurances  unless  it 

'  Jilacy  V.  Whaling  Ins.  Co.,  9  Met.  (Mass.)  354. 
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In  case  of  double  insurance,  the  assured  may  sue  upon  all  the 
policies  and  is  entitled  to  judgment  upon  all,  hut  he  is  entitled  to 
but  one  satisfaction  ;  therefore,  if,  during  the  pendency  of  suits  on 
several  policies  covering  the  same  risk  and  interest,  the  loss  is  paid 
in  full  by  one  company,  the  actions  against  the  others  must  fail,^ 
and  the  insurer  paying  the  loss  has  a  remedy  against  the  other 
insurers  for  a  proportionate  share  of  the  loss.^  If  there  is  any 
doubt  as  to  whether  the  policies  cover  the  same  property  or  in- 
terest, evidence  is  admissible  to  show  the  fact.^ 

If  a  subsequent  policy  contains  no  provision  in  respect  to  prior 
insurance,  the  amount  of  insurable  interest  in  it  will  be  the  same 
as  for  the  first  policy  ;  for  the  insured  may  insure  again  and  again 
the  same  property,  but  can  recover  but  one  indemnity,  and  he 
may  proceed  for  that  purpose  against  either  the  prior  or  subse- 
quent insurers,  or  both,  leaving  the  one  from  whom  indemnity  is 
ultimately  obtained  to  pursue  the  others  for  contribution.* 

Provision  as  to  ratable  payments  in  case  of  other  insurance. 

Sec.  406.  A  provision  that  if  the  property  is  insured  in  any 
other  office,  the  company  will  only  be  liable  to  pay  its  ratable  pro- 
portion of  a  loss,  does  not  bind  the  assured  to  keep  up  another 
policy  which  was  on  the  property.^  But  only  applies  to  such  in- 
surance as  may  be  in  force  at  the  time  of  a  loss. 

Re-insurance. 

Sec.  407.  It  is  held  that  an  insurer  has  an  insurable  interest  in 


exceeded  them  in  amount,  and  as  the  specific  insurances  exceeded  the  value  of  the 
goods  destroyed,  the  Interest  insured  by  the  policy  was  not  affected  and  defendant 
■was  not  liable  to  contribute  any  portion  of  the  loss. 

1  Newby  v.  Reed,  1  W.  Bl.  416  ;  Wiggin  v.  Suffolk  Ins.  Co.,  18  Pick.  (Mass.) 
145  ;  ^tna  Ins.  Co.,  v.  Tyler,  16  Wend.  (N.  T.)  3S5  ;  Lucas  v.  Jefferson  Ins.  Co., 
•6  Cow.  N.  Y.)  635. 

'  Wiggin  v.  Suffolk  Ins.  Co. ,  ante. 

"  Vose  V.  Hamilton  Ins.  Co.,  39  Barb.  (N.  T.)  302;  Peoria  F.  &  M.  Ins.  Co.-o. 
Anapaw,  45  111.  85. 

«  Willardson  v.  Western  M.  &  F.  Ins.  Co.,  9  La.  27  ;  1  Ben.  F.  I.  C.  562  ;  "Wadd- 
■WOBTH,  J.,  in  Lucas  v.  Jefferson  Ins.  Co.,  ante. 

^  Lattan  v.  Boyal  Ins.  Co.,  45  N.  J.  L.  453.     Quarrier  v.  Peabody,  Ins.  Co.  10 
"W.  Va.  507. 
52 
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the  property  covered  by  its  policy,^  and  consequently  it  may  re- 
insure to  the  extent  of  the  risk  it  holds  upon  the  property.  It 
cannot  insure  for  more  than  it  may  be  liable  for,  nor  against  any 
other  or  different  casualty .^  If  the  original  insurer  settles  the  loss 
for  a  less  sum  than  that  covered  by  re-insurance,  the  re-insurer  is 
only  liable  for  the  sum  paid.^  Whether  if  the  original  insurer  be- 
comes insolvent  before  the  loss,  and  compromises  for  a  less  sum 
than  is  covered  hy  the  policy  of  reinsurance,  the  re-insurers  are  en- 
titled to  the  benefit  of  such  compromise,  is  an  open  question.  It 
has  been  so  held  in  New  York,*  and  in  Indiana,^  and  in  Maryland.^ 
and  in  the  United  States  Circuit  Court ; '  but  this  doctrine  is 
denied  in  Illinois,^  and  upon  the  principle  that  a  contract  of  insur- 
ance is  merely  a  contract  of  indemnity,  the  doctrine  of  the  latter 
State  would  seem  to  be  more  consistent  and  consonant  with  prin- 
ciple. But  it  must  be  admitted  that  the  weight  of  authority  is  the 
other  way.     In  New  York  ^  the  court  held  that  the  insurer  was  not 


'    1  Tmkers,  etc..  Lis.  Co.  v.  Hoffman,  6  Eobt.  (jST.  Y.  )  316. 

^  Phila.  Ins.  Co.  v.  Washington  Ins.  Co.  23  Penn.  St.  25. 

'  111.  Mut.  Ins.  Co.  V.  The  Andes  Ins.  Co.,  67  111.  362. 

4  Bowev.  Mut.  Safety  Ins.  Co.  1  Sandf.  (N.  T.  S.  C.)  137  ;  AfPd.  2  N.  T.  234 
See  Sec.  85. 

*  Eagle  Ins.  Co.  v.  Lafayette  Ins.  Co.,  9  Ind.  443. 

'  Consolidated  Ins.  Co.  v.  Cushaw,  41  Md.  59. 

'  Cashaw  v.  N.  W.  Ins.  Co.,  5  Biss.  (U.  S.  C.  C.)  476  ;  ex  parte  Norwood,  3  id. 
504. 

*  Illinois  Mut.  Ins.  Co.  v.  Andes  Ins,  Co.,  ante.  In  Detroit  F.  &  M.  Ins.  Co.  t. 
Commercial  Union  Ins.  Co.,  58  Ohio  St.  11,  it  was  held  that  where  an  insurance 
company,  after  having  taken  a  risk  and  reinsured  in  another  company  to  indemnify 
itself  against  loss  on  its  policy,  discharges  its  liability  by  the  payment  of  a  less  sum 
than  that  for  which  the  original  insurance  was  effected,  the  sum  so  paid  by  it  will 
be  taken  as  the  amount  of  damage  sustained,  and  the  measure  of  indemnity  to  be 
recovered  from  the  re-insuring  company  ;  provided  sucli  sum  is  within  the  amount 
of  the  re-insurance  policy,  and  does  not  exceed  the  amount  of  actual  loss,  and  such 
policy  contains  no  condition  for  prorating  loss  or  limiting  liability.  Andree  v. 
Fletcher,  2  T.  E.  161  ;  Merry  v.  Prince,  2  Mass.  176  ;  Merchants'  Ins.  Co.  v.  Wash- 
ington Lis.  Co.,  1  Handy,  Ohio,  408  ;  Home  v.  Mutual  Safety  Ins.  Co.,  1  Sandf.  137 ; 
Blackstone  v.  Alemannia  Ins.  Co.,  56  N.  Y.  104  ;  Eagte  Ins.  Co.  v.  Lafayette  Ins. 
Co.,  9  Ind.  44.  Illinois  Mut.  Ins.  Co.,  Ql  111.  362.  Detroit  F.  &  M.  Ins.  Co.^. 
Commercial  Mu.  Ins.  Co. , 

'  Howe  V.  Mut.  Ins.  Co.,  ante.    Fame  Ins.  Co.,  Appeal,  83  Penn.  St.  399. 


Double  Insurance.  819 

held  that  the  money  became  a  fund  applicable  to  its  debts,  includ- 
ing but  not  preferring  the  claims  of  the  original  insured,  and 
obliged  in  order  to  maintain  an  action  against  its  re-insurer,  to 
show  that  it  had  paid  the  loss,  but  might  at  once  bring  its  action, 
and  was  only  obliged  to  show  a  legal  liability  on  its  part  to  re- 
spond for  the  loss  upon  its  policy.  In  the  Maryland  case  ^  the 
policy  contained  a  clause  "  loss,  if  any,  payable  pro  rata  to  them, 
at  the  same  ti?ne  and  in  the  same  manner  as  they  pay"  The  policy 
of  the  original  insurers  covered  $10,000,  and  the  policy  of  re-insur- 
ance one-half  the  risk.  It  was  held  that  the  re-insurer  was  bound 
to  pay  one-half  the  loss,  notwithstanding  the  original  insurer  had 
become  bankrupt  and  paid  only  a  small  dividend.^  Where  the 
policy  of  re-insurance  provides  that  the  "  loss,  if  any,  shall  be  paid 
'pro  rata,  and  re-insurance,  in  case  of  loss,  to  be  settled  in  propor- 
tion as  the  sum  re-insured  shall  bear  to  the  whole  sum  covered  by 
the  re-insured  company,"  the  re-insurer  is  only  liable  to  indemnify 
the  re-insm-ed  in  the  same  proportion  that  it  is  liable  to  indemnify 
the  assured  in  the  original  policy.^  The  re-insurer  is  not  liable, 
at  all,  if  the  re-insured  is  not  liable,  and  may  make  any  defense 
to  an  action  brought  by  the  original  insurer  against  it,  that 
the  re-insured  might  have  made  in  an  action  against  it  upon 
the  original  policy.*  It  may  avail  itself  of  the  breach  of  any 
of  the  conditions  by  the  original  assured  therein,  for  if  the 
re-insured  is  not  liable  upon  the  original  policy,  it  has  no  in- 
surable interest  to  be  covered  by  the  re-insurer's  policy.  The 
re-insured  must  establish  its  liability  upon  its  policy  to  the  person 
originally  insured,  and  show  compliance  on  the  part  of  such  origi- 
nal assured,  with  all  the  conditions  of  the   policy,  or   a   waiver 


1  Consolidatecl  F.  Ins.  Co.  v.  Cushaw,  41  Md.  59. 

2  The  same  doctrine  was  held  in  Blackstone  v.  Almenia  Ins.  Co.,  56  N.  T.  105. 
See  Sec.  85. 

^Norwood  V.  Resolute  F.  Ins.  Co.,  4  J.  &  Spencer  (N.  Y.  S.  C.)  552. 

*  Delaware  Ins.  Co.  v.  Quaker  City  etc.,  Ins.  Co.,  3  Grant's  Cas.  (Penn.)  71; 
Erqle  Ins.  Co.  v.  Lafayette  Ins.  Co.,  9  id.  443;  New  York,  etc.,  Ins.  Co.  v.  Protec- 
tioh  Ins.  Co.,  1  Story  (XJ.  S.)  458;  Merchants'  etc.,  Ins.  Co.  v.  N.  0.  Ins.  Co.,  24 
La.  An.  805;  Carpenter  v.  Providence  Ins.  Co.,  16  Pet.  (U.  S.)  495;  St.  Nicholas 
Ins.  Co.  V.  Merchants'  Ins.  Co.,  11  Hun  (N.  Y.)  108. 
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thereof  without  any  fraudulent  intent  on  its  part.  It  must  also 
comply  with  the  requirements  and  conditions  of  the  policy  of  re- 
insurance in  all  respects,  as  to  proofs  of  loss,^  and  in  all  respects.  ^ 
The  contract  is  personal  between  the  companies,  and  the  person 
insured  under  the  original  policy  has  no  privity  therein.  He  can 
maintain  no  action  thereon,  or  claim  any  benefit  therefrom.^ 
When  the  insurer,  at  the  request  of  the  re-insurer,  and  for  its 
benefit,  defends  against  an  action  upon  its  policy,  the  re-insurer 
is  bound  by  such  judgment,  alfiiough  not  a  party  to  the  action.* 
A  judgment  against  the  insuring  company  is  binding  upon  the  re- 
insurer, if  the  latter  had  notice  of  the  pendency  of  the  action  and 
an  opportunity  to  defend.^ 

No  privity  exists  between  the  re-insurer  and  the  original  party 
insured.  Its  liability  is  immediately  and  solely  to  the  insurer 
which  it  re-insures,  and  if  the  primary  insurer  becomes  insolvent, 
the  insured  has  no  remedy  legal  or  equitable  against  the  re-in- 
suring company  in  case  of  loss,  but  the  sum  due  under  the  policy 
belongs  to  the  creditors  of  the  insolvent  underwriter  ratably.^ 
This  question  recently  came  before  the  Pennsylvania  Supreme 
Court^  in  this  form.  In  that  case  the  plaintiff  held  a  policy  in  the 
Penn.  Fire  Ins.  Co.  The  latter  company  re-insured  all  its  risks 
in  The  La  Caisse  Generale  Ins.  Co.  for  a  specified  sum.  The  Penn. 
Co.  became  entirely  insolvent.  The  plaintiff  sustained  a  loss 
under  his  policy  and  claimed  that  the  money  received  from  the 
French  company  should  be  applied  upon  his  policy.     The  court 


1  The  Tonkers,  etc.,  Ins.  Co.  v.  Hoffman  Ins.  Co.,  6  Kobt.  (N.  T.)  316;  Carring- 
ton  V.  Com' I  Ins.  Co.,  1  Bos.  (N.  Y.)  188;  Bowery  F.  Ins.  Co.  v.  N.  T.  F.  Ins.  Co., 
17  Wend.  (N.  Y.)  359;  Alliance,  etc.,  Ins.  Co.,  v.  La.  State  Ins.  Co.,  8  La.  1;  1 
Ben.  F.  L  C.  447. 

"  In  5*.  Nicholas  Ins.  Co.  v.  Merchants'  Mut.  F.  &.  M.  Ins.  Co.,  83  N.  Y.  604  it 
was  held  that  when  the  company  re-insured  had  permitted  the  assured  to  increase 
the  risk,  the  re-insuring  company  was  discharged  from  liability. 

'  Herckenrath  v.  American  etc.,  Ins.  Co.,  3  Barb.  Ch.  (N.  Y.)  63. 
*  Strong  v.  Phoenix  Ins.  Co.,  62  Mo.  289;  21  Am.  Rep.  417. 

5  Strong  v.  American  Central  Ins.  Co.,  4  Mo.  App.  7. 

6  Goodrich's  Appeal,  (Penn.  S.  C.)  1  Central  Eep.  431;  Howe  v.  Mut.  Safety  Ins. 
Co.,  1  Sandf.  (N.  Y.)  127;  2  N.  Y.  235,  Hastie  v.  DePeyster,  3  Cai.  (N.  Y.)  190. 
Herckenrath  v.  Am.  Ins.  Co.,  3  Barb.  Ch.  (N.  Y.)  69 

'  Goodrich's  Appeal,  ante. 
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this  seems  to  be  the  true  rule.  But  where  a  company  re-insures 
all  the  risks  of  a  company  and  by  contract  assumes  all  its  liability 
to  its  policy-holders,  a  policy-holder  may  proceed  directly  against 
it,  because  he  thereby  becomes  a  beneficiary  under  the  contract.^ 


1  Glen  V.  Hope  Mut.  etc.  Ins.  Co.,  56  N.  T.  37;  Fishery.  Hope  ifut.  etc.  Ins.  Co., 
9  N.  T.  161. 
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Po'wers  and  functions  of. 

Sec.  408.  The  same  rules  apply  to  insurance  companies  as  apply 
in  the  case  of  individuals,  and  a  person  who  is  clothed  with  power 
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to  act  for  them  at  all,  is  treated  as  clothed  with  authority  to  hind  them 
as  to  all  matters  within  the  scope  of  Ms  real  or  apparent  authority?- 
Persons  dealing  with  them  in  that  capacity  are  not  bound  to  go 
beyond  the  apparent  authority  conferred  upon  them,  and  inquire 
whether  they  are,  in  fact,  authorized  to  do  a  particular  act  for  the 
company.  It  is  enough  if  the  act  is  within  the  scop.e  of  their  appa- 
rent power,  and  beyond  this,  third  persons  are  not  bound  to  make 
inquiry .2     Thus,  where  an  insurer  entrusts  applications  in  blank 


1  Sheppard  v.  Peahody  Ins.  Co.,  21  W.  Va.;  Bodine  v.  Exchange  F.  Ins.  Co., 
51  X.  y.  117  ;  Eclectic  Life  Ins.  Co.,  v.  Fahrenkrug,  68  111.  463  ;  Warner  v. 
Peoria  31.  &  F.  Ins.  Co.,  14  Wis.  318;  Ins.  Co.  v.  Wilkinson,  13  Wall.  (U.  S.) 
222;  Ide  v.  Phcenix  Ins.  Co.,  2  Bis.  (U.  S.)  333;  Taylor  v.  Germania  Ins.  Co., 
2  Dill.  (U.  S.  C.  C.)  282;  Clark  v.  Manufacturers'  Ins.  Co.,  8  How.  (U.  S.)  235; 
Baubie  v.  ^tna  Ins.  Co.,  2  Dill.  (U.  S.  C.  C.)  156;  Both  v.  City  F.  Ins.  Co., 
6  McLean  (U.  S.)  524;  Goit  v.  Nat.  Protection  Ins.  Co.,  25  Barb.  {N.  T.)  189; 
Gloucester  Mfg.  Co.  v.  Howard  F.  Ins.  Co.,  5  Gray  (Mass.)  491;  Baker  v. 
Cotter,  45  Me.  236;  Citizens'  Mut.  F.  Ins.  Co.  v.  Sartwell,  8  Allen  (Mass.)  217; 
Union,  etc.,  F.  Ins.  Co.  v.  Keyser,  32  N.  H.  313  ;  Hotchkiss  v.  Germania  F. 
Ins.  Co.,  5  Hun.  (IST.  T.)  90;  Bowley  v.  Empire  Ins.  Co.,  36  K  Y.  .550;  Perkins 
V.  Washington  Ins.  Co.,  4  Cow.  (N.  Y.)  645;  Peck  v.  New  London  etc.,  Ins. 
Co.,  22  Conn.  584;  Cabot  v.  Given,  45  Me.  144;  Be  Groot  v.  Fulton  F.  Ins.  Co., 
4  Eob.  (X.  Y.)  504;  Conover  v.  Mut.  Ins.  Co.,  1  N".  Y.  290;  Bush  v.  Westchester  F. 
Ins.  Co.,  2  T.  &  C.  (N.  Y.)  629.  But  it  is  competent  for  the  insurer  to  limit  the 
powers  of  an  agent,  and  when  the  policy  contains  a  notice  of  such  limitation,  it  is 
operative  as  to  all  matters  after  notice.  Van  Allen  v.  Farmers',  etc.,  Ins.  Co.,  64 
>r.  Y.  469.  An  agent  cannot  revive  a  cancelled  policy,  nor  can  he  issue  a  policy 
when  the  company  has  refused  to  do  so,  and  the  assui'ed  knows  the  fact.  Hartford 
F.  Ins.  Co.  V.  Reynolds,  36  Mich.  502. 

2  In  Mllville  F.  Ins  Co.  v.  Mechanic's,  etc.,  Ass'n,  43 N.  J.  L.  458,  one  Heminway 
wrote  for  the  assured  and  delivered  to  him  a  fire  policy  of  insurance,  upon  which 
was  indorsed  "  D.  C.  Heminway,  agent."  The  policy  contained  no  limitation  upon 
the  agent's  authority,  and  no  intimation  was  given  to  the  insured  of  the  existence 
of  any  restriction.  It  was  held,  that  H.  is  to  be  regarded  as  the  general  agent  of  the 
company  so  far  as  to  bind  it  for  as  to  bind  it  for  any  act  by  him  done  ^^ithin  the  ap- 
parent range  of  his  employment.  Said  Van  Syckbl,  J.  :  "The  policy-holder 
cannot  be  affected  by  any  limitation  existing  upon  the  agent's  authority  not  com- 
municated to  him.  The  agent  had  power,  on  behalf  of  the  company,  to  receive 
notice  of  sale  and  conveyance  of  the  property  insured,  to  waive  the  condition  of  the 
policy  and  assent  to  the  alienation.  If  the  agent  used  siich  language  to  the  assured 
as  reasonably  led  him  to  believe  that  the  life  of  his  policy  would  be  secure  without 
any  further  act  on  his  part,  the  defendant  company  cannot  take  advantage  of  an 
omission  on  his  part  thereby  adduced,  to  work  a  forfeiture  of  the  contract  of  insur- 
ance. In  Lis.  Co.  V.  Wilkinson,  13  Wall  (U.  S.)  234,  Miller,  J.,  says  in  speaking 
of  insurance  agents:  "  The  agents  are  stimulated  by  letters  and  instructions  to 
activity  in  procuring  contracts,  and  the  party  who  in  this  manner  is  induced  to  take 
out  a  policy  rarely  sees  or  knows  any  thing  about  the  company  or  its  officers  by 
whom  it  is  issued,  but  looks  to  and  relies  upon  the  agent  who  has  persuaded  him  tp 
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for  insurance  to  a  person  wlio  forwards  the  same  to  the  insurer^ 
and  is  the  medium  through  whom  the  insurer  delivers  the  policy 
and  receives  the  premium,  the  person  so  entrusted  therewith  is 
treated  as  clothed  with  the  requisite  authority  to  effectuate  the 
duties  confided  to  him,  and  to  that  extent  represents  the  company, 
and  can  bind  it.  The  applicant  would  not,  upon  these  facts,  be 
justified  in  treating  him  as  having  authority-  to  make  contracts  of 
insurance  binding  upon  the  company,  because  the  very  fact  that 
an  application  is  required  to  be  made  and  forwarded  to  the  com- 
pany, is  notice  to  him  that  the  insured  reserves  the  right  to  judge 
and  determine  for  himself,  whether  or  not  the  risk  shall  be  taken, 
but  the  assured  has  a  right  to  rely  upon  it,  that  the  agent  has  au- 
thority to  explain  the  inquiries  put  in  the  application,  and  to  deter- 
mine what  facts  are  required  to  be  stated,  as  well  as  how  they 
shall  be  stated,  and  acting  upon  his  direction,  if  any  error  is  com- 
mitted, it  is  chargeable  to  the  insurer,  and  not  upon  the  assured,^ 


effect  insurance,  as  the  full  and  complete  representative  of  the  company,  in  all  that 
is  said  or  done  in  making  the  contract.  Has  he  not  a  right  so  to  regard  him  ?  The 
powers  of  the  agent  are  prima  facie  co-extensive  with  the  business  intrusted  to  his 
care,  and  will  not  be  narrowed  by  limitations  not  communicated  to  the  person  with 
whom  he  deals."  That  the  authority  of  the  agent  will  be  assumed  to  be  general  in 
all  matters  relating  to  the  effecting  of  the  insurance,  was  maintained  by  Shaes- 
•wooD,  J.,  in  Mentz  v.  Lancaster  Fire  Ins.  Co.,  19  Penn.  St.  476,  a  case  which  is 
cited  with  approbation,  in  Combs  v.  Shrewsbury  Ins.  Co. ,  34  N".  J.  Eq.  403.  That 
such  an  agent  may  assent  to  alienation  and  waive  conditions  on  behalf  of  an  insur- 
ance company  is  established  by  numerous  authorities."  Woodbury  Savings  Bank 
V.  Charter  Oak  Co.,  31  Conn.  517;  Dayton  Ins.  Co.  v.  Kelly,  24  Ohio  St.  345;  Goit 
V.  National  Ins.  Co.,  25  Barb.  (K.  T.)  189;  Sheldon  v.  Atlantic  Ins.  Co.,  2h  K  Y. 
460;  Bodine  v.  Exchange  Fire  Ins.  Co.,  51  id.  117;  Merserau  v.  Phoenix  Mut.  Co., 
66  id.  574;  Diirar  v.  Hudson  County  Mut,  24  N.  J.  L.,  171;  Shearman  v.  Niagara 
Ins.  Co.,  46  N.  Y.  526;  Miller  v.  Phoenix  Ins.  Co.,  27  Iowa,  103;  Catoir  v.  Ameri- 
can Ins.  Co.,  33  N.  J.  L.,  487. 

^Malleable  Iron  Works  y.  Phoenix  Ins.  Co.,  25  Conn.  465;  and  when  the  agent, 
through  fraud  or  mistake,  misstates  facts  in  tlie  application  which  he  fills  up  him- 
self, and  which  is  made  a  part  of  the  policy,  a  court  of  equity  will  reform  the  in- 
strument according  to  the  contract.  Woodbury  Savings  Bank  v.  Charter  Oak  Ins. 
Co.,  31  Conn.  519.  And  at  law  the  insurer  will  be  treated  as  estopped  from  setting 
up  the  errors  or  fraud  of  the  agent  in  avoidance  of  the  policy.  Com.  Ins.  Co.  v. 
Spanknable,  52  111.  53;  Keiths.  Globe  Ins.  Co.,  id.  518;  Rowley  v.  Enqnre  Ins.  Co., 
36  N.  Y.  550;  Combs  v.  Hannibal,  etc.,  Ins.  Co.,  43  Mo.  148;  Ayres  v.  Home  Ins. 
Co.,  21  Iowa,  185;  Ins.  Co.  v.  Throop,  22  Mich.  146;  Kelly  v.  Ins.  Co.,  3  Wis.  2.54. 
In  May  v.  Buckeye  Ins.  Co.,  25  Wis.  291,  the  court  say:  "  The  whole  truth  in  re- 
lation to  these  matters  was  fully  disclosed  to  the  agent  of  the  company  by  the 
assured,  and  that  he  himself  prepared  the  papers,  filled  up  the  application,  and 
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and  if  he  fills  out  the  application,  and  being  correctly  informed  of 
the  facts,  misstates  them,  or  omits  to  state  them,  the  consequences. 


■wrote  down  such,  portions  of  the  answers  as  he  considered  material  or  important. 
The  assured  explicitly  informed  him  that  the  night  watch  was  kept  and  the  pump 
examined  and  kept  in  readiness  for  use  only  when  the  mill  was  running.  This 
fully  appears  by  his  own  testimony,  and  he  says,  probably  with  good  reason,  that 
he  did  not  write  that  down  in  the  answers,  because  he  considered  that  tlie  risk  was 
much  less  when  the  factory  was  not  running,  even  without  any  of  these  precautions, 
than  it  was  when  running  with  them  all.  The  recent  cases  upon  this  subject  fully 
sustain  the  position  that,  upon  this  state  of  facts,  the  company  is  responsible  for 
the  accuracy  and  omissions  of  its  agent,  even  without  any  express  undertaking  ta 
be  so,  and  that  it  cannot  avoid  liability  by  reason  of  any  discrepancy  between  the 
real  facts  as  disclosed  to  him  and  his  presentation  of  them  in  the  papers.  The  ten- 
dency of  modern  decisions  has  been  strongly  to  hold  these  companies  to  that  degree 
of  responsibility  for  the  acts  of  the  local  agents  which  they  scatter  through  the 
country,  that  justice  and  the  due  protection  of  the  people  demand,  without  regard 
to  private  restrictions  upon  their  authority,  or  to  cmming  provisions  inserted  in 
policies  with  a  view  to  elude  just  responsibility.  See  the  following  authorities : 
Rowley  v.  Ins.  Co.,  36  N.  Y.  550;  Columbia  Ins.  Co.  v.  Cooper,  50  Pa.  St.  331;  Viele 
V.  Germania  Ins.  Co.,  26 Iowa,  9;  Franklin  v.  Atlantic  F.  Ins.  Co.,  42  Mo.  457;  Ins. 
Co.  V.  Sehetteler,  38  111.  166.  In  N.  E.Ins.  Co.  v.  Schetteler,  38  111.  166,  the  defend- 
ant company  sought  to  avoid  liability  upon  their  policy  on  the  ground  that  the 
plaintiff  had  procured  other  insurance  without  its  assenf.  It  appeared,  however, 
that  the  agent  making  the  insurance  fcneio  from  the  plaintiff  that  other  insurance 
existed  wlien  he  made  the  policy,  and  the  court  held  that  the  defendant  was 
estopped  by  the  agent's  knowledge.  In  Mollere  v.  Penn.  F.  Ins.  Co.,h  Kawle 
(Penn.)  342,  the  court  say:  "If  he,"  (the  agent),  "  acting  in  his  capacity,  under- 
takes to  reduce  the  verbal  particulars  to  writing,  *  *  the  insured  has  a  right  to 
expect  that  he  will  insert  all  that  is  material,  and  if  he  omits  to  do  so,  I  should 
deem  it  his  act  and  not  the  act  of  the  assured,  and  that  the  company  would,  in 
equity,  be  precluded  from  setting  up  this  omission  as  an  objection  to  a  recovery." 
Fames  v.  Ins.  Co.,  94  U.  S.  184. 

Brandup  v.  St.  Paul,  etc.,  Ins.  Co.,  27  Minn.  .393;  Winans  v.  Allemania  Ins. 
Co.,  36  N.  Y.  550;  Ins.  Co.  v.  Mahone,  21  Wall  (U.  S.)  152;  Miner  v.  Phoenix  Ins. 
Co.,  27  Wis.  693;  9  Am.  Rep.  479;  In  Kansal  v.  Minnesota  Farmers'  Mut.  F.  Ins. 
Co.,  31  llinn.  17;  40  Am.  Rep.  776,  a  husband  owned  a  house  and  other  personal 
property  on  the  land  of  his  wife.  The  agent  of  an  insurance  company,  fully  in- 
formed of  the  facts,  made  out  an  application  for  insurance  thereon,  representing 
them  as  joint  owners,  which  they  signed  on  his  assurance  that  it  was  right.  It  was 
held  that  they  could  maintain  a  joint  action  on  the  policy.  Farmers''  Inn.  Co.  v. 
Williams,  38  Ohio  St.  584;  48  Am.  Rep.  474;  Woodbury  Saviwjs  Bank,  etc.,  v. 
Charter  Oak  F.  &  M.  Ins.  Co.,  31  Conn.  517;  Baker  v.  Iloine  Life  Ins.  Co.,  64  N. 
Y.  648;  Flynn  v.  Equitable  Life  Ins.  Co.,  78  N".  Y.  377;  34  Am.Rep.  561.  Ins.  Co. 
V.  Wilkinson,  13  Wall  (U.  S.)  223;  Petney  v.  Glen's  Falls  Ins.  Co.,  65  N.  Y.  23;, 
Mowry  v.  liosedale,  74  N.  Y.  363 ;  Mass.  Life  Ins.  Co.  v.  Eshelmain,  37  Ohio  St. 
647;  Ins.  Co.  v.  Mahone,  21  Wall  (U.  S.)  152;  Poucjhkeepsie  Savings  Bank  v.  Man- 
hattan F.  Ins.  Co.,  30  Hun.  (N.  Y.)  473.  If  the  agent  of  an  insurance  company 
knows  of  an  incumbrance  on  the  property  which  the  assured  does  not  mention,  the 
company  cannot  avoid  the  policy  on  that  ground,    32  Hun.  (X.  Y.)  365,  and,  if 
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are  not  to  be  visited  upon  the  assured,^  even  though  a  policy 
issued  thereon,  specially  provides  that  "  if  any  agent  in  the  trans- 


necessary,  the  policy  may  be  reformed,  as,  where  an  agent  knowing  the  fact  that 
the  lower  portion  of  a  building  was  occupied  as  a  "  grocery,"  described  the  build- 
ing as  occupied  as  a  dwelling,  both  the  agent  and  the  insured  intending  to  have  it 
as  it  was  actually  occupied,  it  was  held  that  the  policy  should  be  reformed.  Maker 
V.  Hibernia  Ins.  Co.,  67  N.  T.  283.  Sge  also  Home  Ins.  Co.  v.  Lewis,  8  Tex.  622, 
where  the  agent  described  the  buildings  as  309  when  they  were  609.  Policy  was  re- 
formed. In  Lycoming  F.  Ins.  Co.  v.  Jackson,  83  111.  302,  an  omission  by  an  agent 
to  state  facts  known  to  him  relative  to  the  risk,  which  if  not  stated,  avoided  the 
policy,  whether  the  omission  was  accidental  or  fraudulent,  were  held  chargeable  to 
the  company,  and  that  his  act  would  not  defeat  an  action  upon  the  policy.  Mc- 
Arthury.  Globe,  etc.,  Ins.  Co.,  14  Hun.  (N.  Y.)  21;  McCall  v.  Phoenix  Ins.  Co.,  9 
"W.  Va.  622;  Home  Ins.  Co.  v.  Lewis,  48  Tex.  622 

An  insurance  company  is  liable  to  a  third  person  in  a  civil  action  for  the  frauds, 
deceits,  and  misrepresentations  of  its  general  agent,  when  the  acts  so  committed 
are  apparently  within  the  general  scope  of  his  authority,  although  they  were  not 
authorized,  either  in  detail  or  by  his  general  instructions  and  powers.  JVew  York 
Life  Ins.  Co.  v.  McGowan,  18  Kan.  300. 

So  far  as  an  insurance  agent  acts  as  an  insurance  broker,  he  is  agent  for  the  in- 
sured and  not  the  insurer.  Hartford  Fire  Ins.  Co.  v.  Reynolds,  36  Mich.  502.  See 
liobertson  v.  Atlantic,  etc.,  Ins.  Co.,  68  N.  Y.  192. 

'  In  Beebe  v.  Hartford  F.  Ins.  Co.,  25  Conn.  51,  it  was  held  that,  where  a  local 
agent  of  a  fire  insurance  company,  authorized  to  receive  and  forward  to  the  com- 
pany applications  for  insurance,  and  instructed  by  the  company  to  consider  himself 
in  so  doing  the  agent  of  the  party  applying  rather  than  of  the  company,  neglects  to 
communicate  to  the  company  facts  disclosed  to  him  by  an  applicant  for  insurance, 
material  to  the  risk,  and  the  company  in  consequence  issues  a  policy  in  ignorance 
of  such  facts,  the  neglect  of  such  agent  is  not  chargeable  to  such  applicant,  unless 
such  agent  be  also  acting  as  the  agent  of  the  applicant;  and  the  instructions  of 
the  company  above  stated,  not  communicated  to  the  applicant,  do  not  make  him 
such  agent.  The  insured  is  bound  to  disclose  fairly  and  with  entire  frankness, 
all  facts  kuo\vn  to  him  which  are  material  to  the  risk;  and  the  neglect  to  do  so, 
even  though  by  inadvertence  and  without  actual  fraud,  will  vitiate  the  policy. 
But  the  application  of  this  rule  does  not  require  him,  after  making  a  general 
statement  of  such  facts,  to  go  into  details  about  which  the  insurer  manifests  no 
interest  and  makes  no  inquiry.  Where,  on  a  motion  for  a  new  trial  for  a  verdict 
against  evidence  in  an  action  on  a  fire  insurance  policy,  it  appeared,  that  before 
the  insurance  was  effected,  fires  had  repeatedly  occurred  in  the  buildings  insured, 
and  that  the  plaintiff  in  applying  for  Insurance  omitted  to  state  the  precise  num- 
ber of  fires  which  had  so  occurred,  but  from  the  whole  evidence  it  did  not  appear 
that  there  was  any  neglect  to  communicate  material  facts,  and  especially  no  inten- 
tional concealment  on  his  part;  it  was  held  that  such  motion  ought  not  to  be 
.granted.  In  another  case  decided  by  the  same  court,  it  was  held  that  an  agent 
of  an  insurance  company,  authorized  to  procure  applications  for  insurance,  and 
furnished  by  the  company  with  printed  blanks  therefor,  containing  interroga- 
tories to  be  answered  by  the  applicant,  with  regard  to  the  condition  of  the  prop- 
erty to  be  insm-ed,  has,  as  incidental  to  such  power,  authority  to  make  all  neces- 
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action  of  their  business  shall  assume  to  violate  these  conditions, 
such  violation  shall  be  construed  to  be  the  act  of  the  insured,  and 
shall  render  this  policy  void."  ^ 


sary  explanations  of  the  meaning  and  effect  of  the  terms  employed  by  the 
company  in  their  interrogatories,  and  to  agree  with  the  applicant  as  to  the  terms 
which  he  shall  employ,  to  express  the  facts  stated  by  him,  in  answer  to  the  inter- 
rogatories .  Therefore,  where  such  an  agent,  at  the  request  of  an  applicant  from 
whom  he  had  solicited  proposals  for  insurance,  read  to  him  the  interrogatories  and 
wrote  in  the  application  his  answers,  and  while  doing  so,  the  question  occurring, 
"  Is  a  watch  kept  on  the  premises  during  the  night  ?  "  the  applicant  answered 
"  Ho,"  and  then  stated  certain  facts  with  regard  to  the  employment  of  a  man 
dm-ing  part  of  the  night,  for  most  of  the  time,  at  an  adjacent  shop  within  the  same 
inclosure,  who  would  be  likely  to  see  if  anything  was  wrong  about  the  premises, 
upon  which  the  agent  remarked  that  he  should  consider  the  man  to  be  a  watchman 
till  twelve  o'clock,  and  the  applicant  remarking  that  he  did  not  know  how  it  would 
be  considered,  but  would  leave  it  to  him,  the  agent  wrote  as  the  answer,  "  Watch- 
man till  twelve  o'clock  ;  "  which  application  was  forwarded  to  the  insurance  com- 
pany by  the  agent  without  explanation,  and  a  policy  issued  upon  it,  the  company 
receiving  no  notice  until  after  the  insured  property  was  burned  that  the  fact  was 
not  as  stated  in  the  application,  and  the  insured  not  knowing  until  then  that  the 
answer  was  objectionable  ;  on  a  petition  in  chancery,  to  procure  the  correction 
of  the  application  in  the  above  statement,  and  praying  that  the  insurance  company 
be  ordered  to  pay  the  amount  of  the  loss,  it  was  held,  that  the  relief  prayed  for, 
ought  to  be  granted.  Tlie  agent,  in  filling  out  the  application,  having  also  inserted 
a  statement  that  there  was  a  watch-clock  in  the  building,  when  in  fact  there  was 
Bone,  and  the  applicant  had  not  so  stated,  but  the  agent  supposing  that  a  clock 
which  he  saw  in  the  building  was  a  watch-clock,  so  entered  it  without  inquiry,  the 
applicant  being  ignorant  that  such  statement  was  contained  in  the  application,  until 
after  the  fire  ;  it  was  held,  that  the  misstatement  did  not  affect  the  case,  having 
been  made  purely  by  mistake,  and  having  become  wholly  unimportant  in  the  view 
taken  by  the  court  of  the  matter  of  the  watchman.  Id.  Malleable  Iron  Works  v. 
Phoenix  Ins.  Co. ,  2.5  Conn.  465.  When  an  agent  of  the  insurer  fills  out  the  applica- 
tion, and,  altliough  the  premises  are  correctly  described  to  him  by  the  insured,  he 
misdescribes  them,  the  company  cannot,  even  though  such  description  is  to  be  treated 
as  a  warranty,  set  up  such  misdescription  as  a  breach.  The  knowledge  of  the  agent 
is  treated  as  the  knowledge  of  the  company,  and  his  mistake  is  the  company's 
mistake,  and  the  consequences  are  to  be  visited  upon  it,  and  not  upon  the  assured. 
Thus,  in  a  Xevada  case,  in  Gerhauser  v.  N.  British  Mercantile  Ins.  Co. ,  7  Nev.  15, 
the  defendant  company  issued  a  policy  to  the  insured  mjon  his  house  described  as  a 
brick  building.  At  the  time  of  the  insurance,  on  account  of  the  settling  of  the 
foundations,  a  portion  of  one  of  the  walls  had  been  removed  and  replaced  by  a  tem- 
porary wooden  substitute.  One  of  the  conditions  of  the  contract — not  a  warranty 
— ^was  that  any  misstatement  in  the  description  of  the  property  should  vitiate  the 
policy.  It  was  claimed  that  the  court  erred  in  refusing  to  instruct  that  the  change 
was  material,  and  in  leaving  it  to  the  jury  to  find  whether  the  condition  of  the  build- 

'■  Columbia  Ins.  Co.  v.  Cooper,  50  Penn.  St.  331  ;  Commercial  Ins.  Co.  v,  Ives,  50 
111.  402  ;  Sprague  v.  Holland  Purchase  Ins.  Co.  69  K.  Y.  128.  Eclectic  Ins.  Co. 
T.  Fahrenkrug,  68  111.  463. 
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In  a  recent  Pennsylvania  case  i  it  was  held  that  where  an  agent 
of  an  insurance  company  erroneously  described  the  property  in  an 
application  for  a  policy  of  insurance  prepared  by  him  and  signed 
by  the  insured,  the  company  cannot  in  case  of  loss  defend  by  rea- 
son of  the  misdescription.  The  agent  authorized  to  take  applica- 
tions for  insurance  and  transmit  them  to  the  company  made  a  ma- 
terial omission  in  the  description  of  certain  premises  in  an  appli- 
cation for  a  policy  which  he  drew  up.  The  applicant  being  an 
ignorant  and  illiterate  person,  ^signed  the  application,  but  it  did 
not  appear  whether  the  same  was  read  to  her  or  not.  The  policy 
issued  having  the  premises  wrongly  and  imperfectly  described, 
and  contained  a  clause  to  the  effect  that  the  description  of  the 
premises  in  the  application  should  be  taken  as  a  warranty  on  the 
part  of  the  insured.  A  loss  having  occurred  under  the  policy,  and 
suit  being  brought  thereon,  it  was  held  that  although  the  insured 
was  bound  by  a  description  of  the  insured  premises  in  the  applica- 
tion, whether  it  was  read  to  her  or  not,  the  company  could  not 
take  advantage  of  the  mistake  of  their  agent,  and  that  therefore 
the  plaintiff  was  entitled  to  recover.^  It  was  held  that  "  the 
fraud  or  mistake  of  a  knavish  or  blundering  agent  done  within  the 
scope  of  the  powers  given  him  by  an  insurance  company,  wiU  not 
enable  the  latter  to  avoid  a  policy  to  the  injury  of  the  insured,, 
who  innocently  became  a  party  to  the  contract."  In  another 
Pennsylvania  case  ^  it  was  held  that  "  the  fact  that  C.  was  an  il- 
literate German,  and  understood  English  imperfectly,  was  imma- 
terial, because  he  was  not  obliged  to  sign  the  instrument  unless  he 


ing  resulting  from  the  change  was  material.  The  court  held  that  the  description 
was  inserted  not  by  way  of  warranty,  hut  to  identify  the  premises,  and  that,  if  the 
plaintiff  told  Harvey,  the  agent,  of  the  wooden  studding  in  the  wall,  and  if  that 
amounted  to  telling  him  that  it  was  a  wooden  building,  Harvey  should  have  so 
described  it  in  the  policy.  Tlie  company  was  responsible  for  his  omissions,  and 
cannot  avoid  liability  by  reason  of  any  discrepancy  between  any  facts  as  disclosed  to- 
him  and  his  statement  of  them  in  the  papers.  It  cannot  saddle  the  blunder  of  its 
own  agents  on  the  plaintiff,  and  thus  take  advantage  of  its  own  wrong,  and  that, 
in  order  to  make  a  forfeiture  under  the  subdivision  relating  to  the  value  of  the 
property  insured,  the  false  statement  must  be  wilfully  made  with  respect  to  a 
material  matter,  and  with  purpose  to  deceive  the  insurer.  See  Sprague  v.  Holland 
Purchase  Ins.  Co.,  69  JST.  Y.  128  Coombs  v.  Hannibal,  etc.,  Ins.  Co.,  43  Mo.  108, 

^  Susquehanna  Mu.  F.  Ins.  Co.  v.  Cusick,  16  W.  N.  C.  133. 

^Mlenherger  v.  Protection  M.  F.  Ins.  Co.,  89  Penn.  St.  464. 

3  Wellefs  Appeal  103  Penn.  St.  594. 
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understood  it,  but  having  signed  without  asking  to  have  it  read  to 
Jiiin,  he  was  bound  by  it."  ^ 

Parol  evidence  is  admissible  to  prove  that  the  application  was 
rfilled  out  by  the  agent,  and  that  the  facts  were  stated  to  him  cor- 
rectly, and  that  he  misstated  them  in  the  application.  This  is 
upon  the  principle  that,  although  the  application  is  signed  by  the 
Assured,  yet  the  statements  are  not  his  but  the  agent's,  and  tlje 
company,  by  the  acts  of  its  agent,  is  estopped  from  setting  up  the 
misrepresentation  as  that  of  the  assured.^ 

But  where  the  assured  and  the  agent  conspire  to  make  a  false 
statement,  or  where  the  agent  makes  a  false  statement  with  the 
assent  of  the  assured,  the  company  is  not  estopped  from  setting  up 
its  falsity  because  the  agent  knew  that  it  was  false.  In  such  a  case, 
the  doctrine  of  estoppel  has  no  application  and  the  same  is  also 
true  where  the  assured  himself,  being  mistaken  as  to  the  facts, 
■directs  the  agent  to  make  a  certain  statement  which  is  untrue,  but 
■of  the  falsity  of  which,  at  the  time,  the  assured  was  not  aware. 
Thus  in  a  Pennsylvania  case  ^  the  application  called  for  a  state- 
ment of  the  amount  of  other  insurance  upon  the  premises.  The 
assured  told  the  agent  $1,500  or  $2,000,  he  did  not  know  which. 
The  agent  said  he  would  put  it  down  at  $1,500,  to  which  the  as- 
sured assented  and  signed  the  application.  The  amount  of  in- 
surance thus  on  the  premises  was  more  than  $1,500.  There  was 
no  fraud  or  intentional  misrepresentation  but  the  court  held  that 
there  was  a  breach  of  warranty  and  could  be  no  recovery,  because 
where  a  man  warrants  a  statement  to  be  true  he  must  be  held  to  its 
absolute  truth ;  the  court  saying :  "  The  purpose  in  requiring  a 
warranty  is  to  dispense  with  inquiry  and  cast  upon  the  assured  the 
obligation  that  the  facts  shall  be  as  represented.  A  similar  ques- 
tion arose  before  the  same  court,*  where  the  agent  filled  out  the 
application.  In  that  case  to  the  question  as  to  incumbrances,  the 
applicant  answered  that  he  had  given  a  note  but  did  not  know 
whether  it  had  been  entered  up  or  not.     The  agent  asked  him 


1  See  also  Im.  Co.  v.  Swank,  102  Penn  St.  17  ;  and  Ins.  Co.  v.  Fromm,  100  id.  347. 

''Mitchell,  J.,  in  Kansal  v.  Minn.  Farmer's  Mit.  F.  Ins.  Co.  31  Minn.  17;  46 
Am.  Eep.  776. 

'  Com.  Mu.  F.  Ins.  Co.  v  Huntzinger  98  ;  Penn.  St.  41. 

*  Blooming  Grave  Mu.  F.  Ins.  Co.  v.  McAnerey  102  Penn  St.  335  ;  48  Am.  Eep. 
209. 
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whether  he  should  put  it  down  as  incumbrance  or  no  incumbrance. 
He  replied  that  he  (the  agent)  might  put  it  down  as  he  pleased. 
The  agent  said  he  would  put  it  down  no  incumbrance.  The  appli- 
cant made  no  reply  and  the  agent  so  put  it  down.  The  answer 
being  untrue  and  being  as  warranty  it  was  held  that  the  policy  was 
void,  the  court  distinguishing  the  case  from  those  where  the  as- 
sured gave  a  true  reply,  but  the  agent  writes  an  erroneous  one.^ 

Where  the  powers  of  an  agent  are  apparently  restricted,  as 
where  he  only  has  authority  to  r'feceive  applications,  and  receipt  for 
premiums  upon  policies  issued,  thereon,  and  made  out  by  the  com- 
pany, he  cannot  bind  the  company  by  a  contract  for  insurance. 
Such  action  on  his  part  is  not  in  accordance  ■  with,  but  in  direct 
conflict  with  his  apparent  authority  and  no  one  has  a  right  to  in- 
fer from  such  facts  that  he  can  make  a  binding  contract  for  in- 
surance and  the  rule  is  not  changed  although  the  policy  provides 
that  it  shall  not  be  valid  unless  countersigned  by  him.^  But 
where  an  agent  has  general  powers,  as  to  receive  proposals  for  in- 
surance, moneys,  etc.,  and  to  issue,  countersign,  and  renew  policies 
subject  to  the  company's  rules,  he  is  held  to  have  power  to  waive 
the  immediate  payment  of  the  premiums.^  But  he  cannot  bind 
the  company  by  an  agreement  to  receive  less  than  the  premium 
fixed  in  the  policy.*  An  adjuster  for  an  insurance  company  has 
authority  to  waive  proofs  of  loss,  and  he  may  do  this  by  putting 
the  refusal  of  the  company  to  pay,  upon  other  grounds  ;  ^  so  an 
agent  of  the  company  having  authority  to  issue  policies,  consent  to 
other  insurance,  etc.,  has  authority  to  waive  a  condition  requiring 
that,  if  a  building  stands  upon  leased  land,  that  fact  shall  be  ex- 
pressed in  the  policy,  and  if  he  makes  a  policy  knowing  the  fact^ 
without  stating  it  therein,  he  is  treated  as  waiving  the  condition.* 

In  a  recent  case  in  Maryland, ''  the  plaintiff  applied  to  the  local 


^  As  in  Smith  v.  Mu.  Ins.   Co.  89  ;  Penn.  St.  287  ;  Eilenbcrger  v.   Protection  Mu. 
F.  Ins.  Co.  89  ;  id.  464. 

^Armstrong  V.  State  Ins.   Co.,  61;  Iowa  212.     Nor  is  sucli  an  agent  from  tliose 
facts  alone  warranted  in  cancelling  any  policy.    Adams  Manufacturers'  etc.  Ins.  Co. 

s  Ball  V.  Sage  Wagon  Co.  v.  Aurora  F.  v.  M.  Ins.  Co.  20  Fed.  Rep.  232. 

*  Brown  v.  Mass.  Life  Ins.  Co.,  .59  N.  H.  298  ;  47  Am.  Eep.  205. 

^JEtna  Ins.  Co.,  v.  Shryer  So  Ind.  .362. 

'Rome  Ins.  Co  ,  v.  Duke  84  Ind.  2.53. 

'  Atlantic  Ins.  Co.  v.  Cai-lUi  58  Md.  .330. 
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agent  of  the  A.  insurance  company  for  a  renewal  of  a  policy  of 
$3,000.  The  general  agent  of  the  A.  company  returned  a  renewal 
policy  for  f  1,500  and  a  policy  in  the  B.  company, /or  whom,  how- 
ever, neither  he  nor  the  local  agent  of  the  A.  were  agents,  for  an  ad- 
ditional $1,500.  The  plaintiff  accepted  these  policies,  paid  his 
premiums  through  the  same  agents,  and  through  them  obtained  a 
renewal  of  the  policy  of  the  B.  company,  knowing  however  that  they 
were  not  its  agents.  A  loss  occurring,  an  adjuster  appeared,  intro- 
duced by  the  local  agent,  and  being,  in  fact,  the  agent  of  the  A. 
company  only.  Certain  papers  were  signed,  and  the  adjuster  said 
that  if  anything  further  was  required  he  would  notify  plaintiff. 
The  B.  company  not  receiving  proof  of  loss  within  the  required 
time,  and  it  being  claimed  that  there  was  a  waiver  of  such  proof, 
it  was  held  that  the  agents  had  no  authority  to  waive  proof  of  loss 
for  the  B.  company,  a  condition  in  the  policy  being  as  follows :  "  It 
is  a  part  of  this  contract  that  any  person,  other  than  the  assured, 
who  may  have  procured  this  insurance  to  be  taken  by  this  company, 
shall  be  deemed  to  be  the  agent  of  the  assured  named  in  the  policy, 
and  not  of  this  company  under  any  circumstances  whatever,  or  in 
any  transaction  relating  to  this  insurance."  My  first  impression 
was  that  this  doctrine  is  not  tenable,  but  upon  a  more  careful  exam- 
ination of  the  cases  and  the  principle  involved,  I  am  satisfied  that, 
as  applied  to  the  facts  of  that  case,  it  is  correct.  In  that  case  the  in- 
sured knew  that  the  agents  from  whom  he  received  the  policy  were 
not  agents  of  the  B.  company,  and,  while  the  B.  company,  so  far  as 
the  knowledge  of  these  agents  as  to  the  risk  operated  as  a  waiver, 
would  have  been  subject  to  the  same  rules  as  to  waiver  that  the  A. 
company  was,  yet,  upon  acceptance  of  |;he  policy  knowing  that 
those  agents  were  not  agents  for  that  company,  from  that  time  he 
was  bound  to  comply  with  all  the  terms  of  the  policy  as  to  notices, 
etc.,  and  had  no  right  to  rely  upon  any  waiver  of  those  provisions, 
by  persons  whom  he  knew  were  not  authorized  to  waive  them. 

The  rule  that,  upon  an  application  for  insurance,  the  agent's 
knowledge  will  be  imputed  to  the  company  was  applied  in  case  of 
an  insurance  of  a  barn  and  contents  upon  one  of  two  farms,  a 
mortgage  of  $4,800  on  both  of  which  was  by  the  agent  so  ap- 
portioned that  the  application  filled  out  by  him  stated  the  barn 
farm  to  be  encumbered  to  the  amount  of  $2,600  ;  and,  it  was  held 
that  the  issuance  of  the  policy  was  a  waiver  of  the  inaccuracy  of 
statement.  Even  if  there  were  any  breach  of  warranty,  it  only 
invalidated  the  policy  as  to  the  barn,  and  not  as  to  the   personal 
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property  therein.  Such  apportionment  in  good  faitli  would  not  be 
•a  breach  of  warranty.^ 

The  same  rule,  was  applied  by  the  same  court  in  the  case  of  an 
insurance  of  a  dwelling-house  in  process  of  erection,  where  the 
application,  filled  out  by  the  agent  at  the  house,  stated  that  there 
was  an  incumbrance  on  the  house  of  $1,000,  although  the  owner's 
answer  was  that  it  was  unencumbered,  but  that  he  expected  to 
•encumber  it  not  less  than  $1,000  for  debts  due  for  materials ;  and, 
it  was  held  that  the  company*  must  be  presumed  by  its  policy  to 
mean  to  allow  him  to  encumber  the  house,  when  completed,  for 
-$1,000,  and  that  the  giving  of  a  mortgage  thereon  for  |1,200 
avoided  the  policy ;  even  if  allowed  to  mortgage  the  house  for 
enough  to  pay  the  debts  incurred  in  building  it,  he  must.show  that 
they  amounted  to  $1,200.^ 

In  another  case  C,  the  agent  of  an  insurance  company,  after 
being  applied  to  by  P.  for  insurance  of  P.'s  interest  in  certain  prop- 
erty, and  informed  thereof,  received  a  policy  from  the  company 
through  insurance  brokers,  delivered  it  to  P.,  and  received  the 
premium.  In  an  action  on  the  policy,  defended  on  the  ground 
that  P.'s  interest  was  not  expressed  therein  as  required,  it  was 
held  that,  although  the  policy  provided  that  any  person,  other 
than  the  assured,  who  procured  the  insurance,  was  to  be  deemed 
the  agent  of  the  assured  and  not  of  the  company,  C.  wa,s  the  agent 
■of  the  company,  and  it  was  bound  by  his  acts  and  knowledge.^ 

An  insurance  company,  authorized  by  its  charter  to  appoint 
agents  and  define  their  duties,  cannot,  by  any  statement  printed 
upon  a  policy,  convert  their  agent  into  a  mere  agent  of  the  assured.* 

Such  agent,  assuming  for  the  company  the  preparation  of  the 
contract  of  insurance,  also  assumes  for  his  principal  that  what  he 
■writes  down  is  the  equivalent  of  the  applicant's  verbal  disclosure 
in  answer  to  the  questions  ;  and  the  company  can  take  no  advant- 
age of  their  agent's  omissions  and  mistakes.  Nor  is  the  applicant 
bound  by  a  stipulation  that  the  company's  agent  is,  fro  hae  vice 
his  agent,  unless  it  is  made  known  to  him  in  plain  and  unmistaka- 
ble language. 

The  principal  clerk  of  an  insurance  company,  whose  duties  are 
to  receive  applications,  fill  out  policies  and  renewals,  and  "gen- 
erally attend  to   whatever  is  transacted  behind  the  counter,"  has 

^Holmes  v.  Brew,  16  Hun.  (jST.  Y.),  491. 

2  Sentell  v.  Oswego  County  Farmers'  Ins.  Co.  16  Hun  (N.  Y.),  516. 

^Patridge  v.  Commercial  Fire  Ins.  Co.,  17  Hun  (N.  Y.),  95. 

*  Flanters'  Ins.  Co.  v.  Myers,  55  Miss.  479. 
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authority  to  bind  the  company   by  a  parol   contract,  where   the 
■company  has  power  to  make  such  a  contract.^ 
Insurer  cannot  make  its  agent,  agent  of  assured,  except. 

Sec.  409.  If  the  insurer  seeks  to  make  its  agent  the  agent  of  the 
assured,  as  to  any  matter  within  the  scope  of  his  apparent  author- 
ity, notice  of  the  limitation  upon  his  authority  must  be  given  to  Mm  be- 
fore the  assured  has  acted  in  reliance  upon  the  apparent  authority 
with  which  the  agent  has  been  invested?  and  it  is  not  competent  for 

1  Cooke  V.  ^tna  Ins.  Co. ,  7  Daly  (N.  Y.),  555. 

"In  Partridge  v.  Commercial  Ins.  Co.,  IS  Hun.  (N.  T.)  95,  LeAbned,  J.,  quite 
vigorously  assails  this  provision  in  policies;  he  says,  "this  is  a  provision  which  de- 
serves the  condemnation  of  courts  whenever  it  is  relied  upon  to  work  out  a  fraud 
as  it  is  in  this  case.  The  policy  might  as  well  say  that  the  president  of  the  company 
should  he  deemed  the  president  of  the  assm'ed.  Such  a  clause  is  no  part  of  a  con- 
tract. It  is  an  attempt  to  reverse  the  law  of  agency  and  to  declare  that  a  party  is 
not  hound  by  the  acts  of  his  agent.  Whether  one  is  an  agent  or  another  is  a  mixed 
question  of  law  and  fact  depending  upon  the  authority  given  expressly  or  impliedly 
and  when  a  contract  is  in  fact  made  through  the  agent  of  a  party,  the  act  of  that 
agent  in  that  respect,  was  binding  on  his  principal."  It  would  as  suggested  by 
Leabned,  J.,  supra,  be  a  singular  condition  of  things,  if  corporations  of  this 
character  could  by  any  deftly  inserted  provisions  to  that  effect  in  their  policies, 
make  their  agent  the  agent  of  the  assured  as  to  all  matters  which  affect  the  validity, 
of  the  contract,  and  their  agent  only  for  trifling  and  immaterial  matters.  A  doctrine 
which  would  enable  them  to  put  their  agent  in  the  position  of  serving  two  masters 
with  conflicting  interests,  and  that  without  the  knowledge  of  the  principal  who  is 
to  be  affected  by  the  agent's  acts,  would  not  only  be  a  dangerous  doctrine,  but  one 
which  would  open  the  door  to  serious  frauds,  and  the  courts  generally  reject  it.  In 
GatesY.  Perm  Fire  Ins.  Co.,  10  Hun.  (Jf.  T.)  489,  a  policy  was  applied  for  by  the  plain- 
tiff's assignor  upon  his  livery  stable,barn,  and  dwelling  house,the  application  was  made 
to  one  Browne ;  but,  as  he  could  not  take  the  risk,  he  wrote  to  one  Clark,  the  defend- 
ant's agent,  at  Watertown,  requesting  him  to  take  it.  Clark  went  to  Carthage  where 
the  risk  was  located  and  on  the  morning  of  the  16th  June  met  Warren,  the  plaintiff's 
assignor,  and  told  him  that  he  and  Levi,  an  agent  of  Clark,  were  round  trying  to  get 
some  policies,  and  wanted  to  know  if  he  (Warren)  would  like  one.  The  rate  that 
Clark  would  charge  was  then  talked  over.  Clark  asked  him  how  his  property  stood, 
and  W.  told  him  he  owned  everything  free  and  clear,  with  the  exception  of  $400 
due  on  the  contract,  and  that  Warren,  the  vendor  of  the  land  owed  him  (W. )  enough, 
if  he  paid  it  up,  to  have  it  all  free  and  clear.  W.  further  told  C.  that  he  had  erected 
the  buildings,  and  their  cost.  It  was  also  proved  that  Clark  returned  to  Watertown, 
filled  out  the  policy  and  sent  it  to  Levi,  who  delivered  it  to  Warren. 

Warren  had  no  knowledge  of  the  contents  or  conditions  of  the  policy  when  the 
conversation  at  Carthage  was  had  with  Clark.  The  policy  speaks  of  an  application 
of  the  assured  as  forming  a  part  of  it,  and  as  being  a  warranty  on  the  part  of  the 
assured,  but  no  application  was  produced  or  proved  on  the  trial. 

Said  MuLiiiN,  J. :  We  must  assume  the  fact  to  be  that  no  application  was  made 
by  the  assured  except  a  verbal  one,  and  that  the  defendant's  agent  inserted  in  the 
policy  a  description  of  the  property  without  the  knowledge  of  the  assured,  and  with- 
out stating  therein  the  nature  of  the  title  or  interest  of  the  assured  in  the  property 
communicated  to  him  by  Warren.  The  assured,  at  the  time  he  made  the  applica- 
tion to  Clark  to  insure  his  property,  had  no  knowledge  of  the  provisions  of  the 
53 
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tlie  principal  afterwards,  and  without  notice  to  the  assured  as 
stated,  by  a  provision  in  the  policy  to  constitute  its  agent,  as  to  an 
act  already  done,  the  agent  of  the  assured.^ 

policy,  and  could  not  know  that  by  it,  Clark,  in  taking  the  application,  was  to  b& 
deemed  his  agent  and  not  the  agent  of  the  company.  He  had  the  right  to  treat 
Clark  as  the  agent  of  the  company,  and  possessing  the  power  to  agree  upon  the 
amount  of  premium  to  be  paid  to  fill  up  the  policy  and  to  deliver  it  to  him  as  an  op- 
erative instrument,  it  was  Clark's  duty  to  insert  in  the  policy  the  nature  of  War- 
ren's interest  in  the  property,  as  it  had  been  disclosed  to  him,  and  failing  to  do  it  the 
defendant  is  estopped  from  objecting  to  the  validity  of  the  policy  by  reason  of  such 
omission.  Baker  v.  Some  Life  Ins.  Co. ,  not  reported,  opinion  by  Allen,  J. ;  Iiisur- 
.  ance  Co.  v.  Wilkinson,  13  Wall.  (TJ.  S. )  222.  But  it  is  said  that,  by  the  terms  of  the 
policy,  Clark  was  the  agent  of  Warren,  and  not  of  the  defendant.  He  would  have 
been  so  had  Warren  known  tliat  the  policy  contained  such  a  provision,  but  he  did  not. 
He  treated  Clark,  in  the  proceedings  to  effect  an  insurance,  as  the  agent  of  the  com- 
pany, and  gave  him  all  the  information  necessary  to  enable  him  to  propose  a  valid 
policy.  Clark,  if  he  had  ever  read  the  policy  issued  to  a  person  insured  by  defendant, 
knew  that  he  was  not  the  agent  of  the  defendant,  but  was  the  agent  of  the  insured. 
The  company,  therefore,  and  not  the  insured,  should  bear  the  consequences  of  the  blun- 
der of  the  agent.  The  conditions  of  the  policy,  as  to  the  insertion  therein  of  the  notice 
of  insured's  interest  in  the  property,  if  less  than  a  fee,  was  never  in  force  as  between 
Warren  and  the  defendant.  It  was  never  known  or  assented  to  by  him.  Rowley 
V.  The  Empirel-na.  Co.,  36  N.  T.,  550.  " 

2  Commercial  Ins  Co.  v.  Ives  56  111.  402  ;  Columbia  Ins  Co  v.  Cooper,  ante  ; 
Spra/juev.  Holland  Purchase  Ins.  Co.,  69  N.  T.  128  Ins.  Co.,  v.  Wilkinson,  ante. 
KansalY.  Minnesota  Farmers  Mu.  F.  Ins.  Co,  31  Minn  17;  46  Am  Rep.  116  Planter's 
Ins.  Co., -v.  Jfej/ers  55  Miss  479;  30  Am  Rep.  521  tJarasv.  St.  Paul  F  &  M.  Ins.  Co.,  43 
Wis  108  ;  28  Am  Rep.  535,  Columbia  Ins.  Co.,  v.  Cooper  50  Penn  St  331  Grau  v. 
American  Central  Ins.  Co.,  109  U.  S.  278.  In  Com.  Ins.  Co.  v.  Ives,  56  111.  402,  the 
court,  in  commenting  upon  the  effect  of  such  a  provision  in  the  policy,  very  pertinently 
says  :  "  The  words  have  no  magic  power  residing  in  them  capable  to  transmute  the 
real  into  the  unreal,  nor  had  they  power  to  make  the  agent  of  the  company  the 
agent  of  the  insured."  In  Masters  v.  Madison  Co.  Mut.  Lis.  Co.,  11  Barb.  (N.  T.) 
624  ;  3  Ben.  F.  I.  C.  398,  this  question  was  ably  discussed  by  Ckippen,  J.,  and  his 
remarks  are  so  pertiment  and  pregnant  with  good  sense  that  I  given  them  here.  He 
said  :  "  The  defendants  also  insist  that  they  are  not  liable  in  this  action  to  the  plain- 
tiff for  the  reason  that  she  omitted  to  set  forth,  in  her  application  for  the  insurance, 
that  the  mill  was  incvunbered  by  the  Lucas  mortgage,  which  was  then  a  lien  upon 
the  property,  and  that  she  omitted  to  notify  the  defendants  in  writing  of  the  same,, 
in  answer  to  the  interrogatory  upon  the  margin  of  the  application,  which  rendered 
the  policy  void,  upon  the  ground  that  it  was  a  breach  of  warranty,  or  a  concealment 
of  important  matter  affecting  the  risk.  The  proof  establishes  that  the  agent  of  the 
company  made  out  the  application  for  the  plaintiff  to  sign.  He  used  the  blank 
furnished  to  agents  for  that  purpose.  It  is  true  that  the  by-laws  of  that  com- 
pany make  the  person  taking  the  sm-vey  the  agent  of  the  applicant.  Keverthe- 
less,  he  is  still  the  agent  of  the  company.  He  is  not  divested  of  his  office  by  bemg 
deemed  the  agent  also  of  the  person  malcing  application  for  a  policy.  I  have 
always  regarded  this  clause  in  the  by-laws  of  these  companies  as  a  device 
resorted  to  by  them  for  the  purpose  of  shunning  just  responsibility.  They 
employ  then-  own  agents,  and  send  them  abroad  in  community  with  their  printed 
blanks  and  such  instructions  as  the  officers  of  the  company  deem  proper  and 
necessary  to  give  them.    The  business  of  these  agents  is  to  obtain  insurances  for 
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The  rule  may  be  said  to  be  that  where  an  agent  of  an  insurance 
company,  acting  within  the  general  scope  of  the  business  intrusted 


their  principals,  the  company  employing  them  for  that  purpose.  The  public  know 
nothing  of  their  by-laws  or  the  instructions  under  which  such  agents  transact 
their  business.  They  are  regarded  as  the  agents  of  the  company,  and  confided 
in  as  being  competent  to  transact  the  business  intrusted  to  them  accurately  and 
according  to  law.  Gray,  the  surveyor  and  agent  of  the  defendants,  was  applied 
to  for  an  insurance  of  the  plaintiff's  mill.  He  proceeded  to  make  a  survey,  and 
went  to  the  mill,  about  seven  miles  from  the  plaintiff's  residence  ;  he  then  saw 
the  property,  its  situation,  and  how  bounded,  the  distance  from  other  buildings, 
for  what  purpose  occupied,  and  by  whom.  The  plaintiff  did  not  accompany  him  ; 
being  an  old  lady,  seventy  years  of  age,  she  relied  upon  Mr.  Gray  to  transact  the 
business,  and  do  whatever  was  necessary  to  be  done  to  insure  her  a  valid  and 
binding  policy.  It  appears  that  Gray  was  informed  by  the  son  of  the  plaintiff, 
at  the  time  he  made  out  the  application  and  while  drawing  it  for  the  jDlaintiff  to 
sign,  that  there  "was  a  mortgage  on  the  premises,  given  by  Lucas,  and  told  him 
all  the  particulars  about  it.  Notwithstanding  such  information,  the  agent  left  the 
application  entirely  a  blank  in  relation  to  any  incumbrance  upon  the  property. 
Neither  the  act  of  incorporation,  nor  the  by-laws,  declare  the  policy  void  for  the 
omission  of  the  applicant  to  give  notice  of  an  incumbrance  upon  the  property. 
Neither  is  it  required  that  a  written  notice  of  such  incumbrance  be  given. 
Nothing  is  said  in  the  policy  itself,  or  in  the  printed  proposals  annexed  thereto, 
requiring  a  notice  in  writing  or  otherwise  to  be  given  by  the  applicant  of  a  prior 
mortgage  or  incumbrance  upon  the  property.  In  the  printed  proposals,  pro- 
vision is  made  that  when  buildings  are  mortgaged  at  the  time  they  are  insured 
the  mortgagee  may  have  the  policy  assigned  to  him,  on  his  signing  the  premium 
note,  or  giving  security  for  the  payment  of  the  same,  and  obtaining  the  consent 
of  the  company,  which  assent  and  assignment  shall  be  entered  on  said  policy. 
If  a  notice  of  the  existence  of  the  Lucas  mortgage  was  necessary  to  be  given  by 
the  applicant,  I  have  no  doubt  it  was  sufficiently  given  in  the  case,  and  legally 
and  properly  established  on  the  trial.  The  proof  shows  positive  notice  given  to 
Gray,  the  agent  of  the  company,  and  that  was  sufficient.  His  being  declared  by 
•the  by-laws  the  agent  of  the  applicant,  as  above  remarked,  did  not  divest  him  of 
his  attributes  as  an  agent  of  the  defendants.  He  was  in  the  employment  of  the 
defendants,  soliciting  risks  and  making  contracts  for  the  company  with  anybody 
and  everybody  who  might  wish  to  insure.  He  also  made  out  the  applications, 
and  prepared  the  necessary  papers  to  elfect  insurance  ;  and  it  would,  in  my 
opinion,  be  little  less  than  legalized  robbery  to  allow  these  insurance  companies 
to  escape  from  liability  upon  the  merest  technicality  possible,  and  that,  too,  when 
created  by  their  own  by-laws,  which  remain  a  sealed  book  to  ninety-nine  out  of 
every  hundred  persons  insured.  The  authorities  settle  this  question  against  the 
defendants,  and  without  showing  any  more  valid  defense  against  the  plaintiff's 
claim  the  judgment  cannot  be  disturbed.  Sextons.  Montgomery  Co.  Mut.  Ins.  Co., 
9  Barb.  (N.  T.)  191  ;  McEwen  v.  The  Same,  6  Hill  N.  Y.  101;  3  Den  (N.  Y.)  259. 
See  also.  Plumb  v.  Gattaraucjus  Ins.  Co.,  18  N.  Y.  .392. 

In  New  York,  however,  a  contrary  doctrine  was  held  in  Eohrbach  v.  Germania  F. 
Ins.  Co.,  62  N.  Y.  47,  but,  in  a  more  recent  case,  Sprajiie  v.  Holland  Purchase  Ins. 
Co.,  69  N.  Y.  128,  the  doctrine  of  this  case  was  seriously  impugned.     I  give  the 
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to  him,  whose  duty  it  is  to  fill  up  blank  applications,  deceives  and 
misleads  the  assured,  by  deliberately  writing  false  answers  in  the 


portion  of  the  opinion  of  Folgbb,  J.,  in  EohrbachY.  Germania  Ins.  Co.,  ante, 
relating  to  tliis  point.  He  said  :  "  There  is  another  view  of  the  matter,  however, 
in  which  the  plirase  and  the  circumstances  in  wliich  it  was  used  may  be  of  more 
advantage  to  the  defendant.  By  the  fourth  condition  of  tlie  policy,  it  is  provided 
'  that,  if  the  interest  of  the  assured  in  the  property  be  any  other  than  the  entire, 
unconditional  and  sole  ownership,  for  tlie  use  and  benefit  of  the  assured,  *  *  *  it 
must  be  so  represented  to  the  company,  and  so  expressed  in  the  written  part  of 
the  policy,  otherwise  tlie  policy,  shall  be  void.'  By  the  first  condition,  it  is  pro- 
vided '  that  any  omission  to  make  known  every  fact  material  to  the  risk,  or  any 
misrepresentation  whatever,  or  if  the  interest  of  the  assured  in  the  property  *  *  * 
be  not  truly  stated  in  the  policy,  *  »  *  it  shall  be  void.'  It  is  plain  that  these  con- 
ditions have  not  been  observed  and  kept  by  the  plaintiff.  The  nature  of.  his  in- 
terest in  the  property  was  not  expressed  in  the  policy,  and  it  was  other  than  the 
ownership  of  it.  The  application  was  referred  to  in  the  policy  j  and,  by  the  first 
condition  of  the  policy,  in  such  case  the  application  became  a  warranty.  In  it,  it 
is  stated  that  the  plaintiii  has  disclosed  all  the  facts  in  relation  to  the  property  so 
far  as  the  same  are  known  to  him.  But,  in  answer  to  the  question,  '  Is  your  title 
to  the  property  absolute  ?  If  not,  state  its  nature  and  amount,'  the  only  answer 
given  is,  'His  deceased  wife  held  the  deed.'  There  is  in  that  answer  no  affirma- 
tion of  a  falsehood,  for  his  deceased  wife  did,  in  fact,  hold  the  deed  ;  but  there  is 
not  a  just,  full  and  true  exposition  by  the  answer  of  all  the  facts  aud  circum- 
stances. The  purport  of  the  question  and  the  answer  to  it  would  imply  and  con- 
vey the  idea  that  he  was  in  equity  the  owner,  though  the  formal  legal  title  was  in 
the  wife.  The  facts  of  his  interest  in  or  connection  with  the  property  were  quite 
otherwise.  The  written  application  did  not,  by  its  representations,  put  the 
defendant  in  possession  of  the  exact  facts  of  the  case  ;  it  did  thereby  tend  to  mis- 
lead as  to  the  real  situation  of  the  property  and  the  real  interest  of  the  plaintiff 
in  it.  The  application,  in  this  respect,  was  a  warranty.  Chaffee  v.  Catt.  Co.  Mut. 
Ins.  Co.,  18  N.  Y.  376.  The  truth  of  that  warranty  became  a  condition  precedent 
to  any  liability  to  the  plaintiff  from  the  defendant,  Bryce  v.  Lorillard  Ins.  Co., 
55  N.  T.  440  ;  and  it  was  a  warranty  and  a  condition  precedent,  not  to  be  avoided 
by  any  consideration  of  whether  it  was  essential  to  the  risk  or  not,  or  whether 
or  not  it  was  an  inducement  to  the  defendant  to  enter  into  the  contract.  Id.  It 
is  very  evident  that  the  plaintiff  did  not  intend  a  deception  upon  the  defendant  ; 
nay,  it  is  evident  that  he  laid  open  to  Brand,  the  agent  of  the  defendant  to 
procure  and  submit  applications,  and  to  issue  policies  when  signed  by  the 
proper  officers  of  the  defendant,  and  transmitted  to  him  all  the  facts  of  his  con- 
nection with  and  interest  in  the  property  ;  and  that  the  statements  in  the  appli- 
cation were  Brand's  conclusions  from  those  facts,  and  the  omissions  from  it  were 
of  matters  not  deemed  essential  by  Brand.  It  is  hereupon  urged  by  the  plain- 
tiff tliat  the  errors  and  omissions  were  those  of  the  defendant.  But  the  plaintiff 
and  defendant  have,  in  the  policy,  the  contract  between  them,  expressly  agreed 
that  Brand  should  be  deemed  the  agent  of  the  plaintiff,  and  not  of  the  defendant, 
under  any  circumstances  whatever.  It  is  true  that,  in  Plumb  v.  Catt.  Co.,  Mut. 
Ins.  Co.,  18  N.  T.  392,  a  rule  is  held  which  tends  to  the  shielding  of  the  plaintiff 
in  this  case,  from  the  effect  of  his  contract  ;  but  since  then,  it  is  held,  that 
under  such  a  contract  as  this  the  knowledge  of  such  an  agent  of  facts  not 
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application,  and  procuring  the  signature  of  tlie  assured 'thereto, 
after  he  liad  given  full  and  correct  answers  to  the  questions  asked, 
the  company  receiving  the  premium,  and  for  whom  the  agent  was 
acting,  will  in  the  case  of  a  loss  be  held  responsible  for  the  mis- 
representations, and  will  be  estopped  from  insisting  on  the  breach 
of  warranty  and  the  untruth  of  the  representations.^    If  any  party 


stated  in  the  application,  is  immaterial  in  the  absence  of  fraud,  or  prevention  of 
the  statement  of  them  by  the  applicant.  Chase  v.  Ilmn.  Ins.  Co..  20  id.  52  ; 
where  the  case  in  18  New  York,  stipra,  is  considered  and  distinguished.  As  to 
Rowley  v.  Empire  Ins.  Co.,  36  N.  Y.  550,  cited  in  General  Term  opinion,  it  is 
much  shaken  in  Owens  v.  Holland  Purchase  Ins.  Co. ,  5G  N".  Y.  565-570.  (The 
learned  judge  perhaps  had  forgotten  that  every  judge  of  the  court,  himself 
included,  dissented  from  the  views  of  Grovbr,  J.,  In  reference  to  the  case  of 
Rowley  v.  Empire.  Ins.  Co. ,  and  thus  left  the  doctrine  of  that  case  to  stand  as 
indorsed  by  them,  not  only  by  this  dissent,  but  also  by  the  actual  judgment  in  the 
case  of  Owens  v.  Holland  Purchase  Ins.  Co.  The  remarks  of  Gkoveh,  J.,  were 
purely  his  own,  and  the  court  took  pains  to  have  the  reporter  so  inform  the  pro- 
fession.) It  is  to  be  regretted  that  corporations,  of  the  power  and  extended  busi- 
ness relations  with  all  classes  in  the  community,  which  insurance  companies  have, 
should  prepare  for  illiterate  and  confiding  men  contracts  so  practically  deceptive 
and  nugatory  ;  and  should,  ia  cases  as  free  from  fraud  and  wrong  on  the  part  of 
the  insured  as  this  is,  hold  their  customers  to  the  letter  of  an  agreement  so 
entered  into.  I  am  aware  that  often  the  companies  are  made  the  victims  of 
dishonest  and  designing  persons,  but  I  cannot  agree  that  the  remedy  for  that  is, 
to  refuse  to  be  bound  by  the  acts  of  agents  of  their  own  selection  when  dealing 
with  simple  and  unlettered  men.  If  there  should  be  less  greediness  for  business, 
and  such  care  In  the  selection  and  appointment  of  agents  as  would  insure  the 
confidence  of  the  companies  in  their  capability  discretion  and  integrity,  it  would 
not  need  that  there  belaid  upon  unwise  policy-holders  an  agreement  to  take  the 
burden  of  the  opposite  qualities  in  those  put  forward  to  them  as  actors  for  the 
insurers.  But  we  must  take  the  contracts  of  the  parties  as  we  find  them,  and 
enforce  them  as  they  read.  By  the  one  before  us  the  plaintiff  has  so  fettered 
himself  as  to  be  unable  to  retain,  as  the  case  now  stands,  the  real  essence  of  his 
agreement.  Though  he  has  frankly  and  fully  laid  before  the  actor  between  him 
and  the  defendant  all  the  facts  and  circumstances  of  the  case,  he  is  made  responsi- 
ble for  error  in  legal  conclusions  which  he  never  formed,  and  which  were  arrived 
at  by  one  in  whom  he  trusted  and  whom  he  supposed  to  stand  in  the  place  of  the 
defendant." 

1  Union  Ins.  Co.  v.  McGookey,  33  Ohio  St.  555;  Planters'  Ins.  Co.  v.  Myers  55  Miss. 
479;  Bartholomew  Y.  Merchants' Ins.  Co.,  25  lovfn,  501;  Sprague  v.  Ilolland^Pur- 
chase  Ins.  Co.,  69  N.  Y.  128;  American  Ins.  Co.,  v.  Liittrell,  89  111.  314; 
Pechner  v.  Phoenix  Ins.  Co.,  65  N.  Y.  195 ;  Ins.  Co.  v.  Wilkinson,  13  Wall  (U.  S. )  222 ; 
Germania  Fire  Ins.  Co.  v.  McKee,  94  111.  494;  Andes  Ins.  Co.  v.  Fish,  71  id.  620; 
Atlantic  Ins.  Co.  v.  Wright,  22  id.  473;  Malleable  Iron  Wo7-Jcs  v.  Phoenix.  Ins.  Co. 
25  Conn.  465;  Eilenbergerv.  Protective  Mut.  Fire  Ins.  Co.,  89  Penn  St.  464;  Pro^ 
tectionlns.  Co.  v.  Harmer,  2  Ohio  St.  452;  Boetcher  v.  Haiokeye  Ins.  Co.,  47  Iowa 
253;  GeibY.Insurance  Co.,  1  Dill  (U.  S.  C.  C.)  443;  Ins.  Co.  v.  Mahone,  21  Wall.  U.  S, 
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is  to  suffer  by  reason  of  the  wrong-doing  of  such  general  agent,  it 
should  be  the  company  who  clothed  him  with  authority,  and  for 
which  he  was  acting,  rather  than  the  assured  who  acted  in  good 
faith,  and  innocently  became  a  party  to  the  contract.  An  insur- 
ance company  cannot  escape  the  responsibility  of  the  mistake  or 
fraud  committed  by  an  agent  who  is  its  trusted  representative, 
with  authority  to  solicit  insurance,  fill  up  and  forward  applications 
therefor,  and  to  complete  and  e|;ecute  insurance  contracts  in  their 
behalf  by  an  ambiguous  provision  obscurely  printed  in  the  policy, 
that  "  it  is  a  part  of  this  contract  that  any  person  other  than  the 
assured,  who  may  have  procured  this  insurance  to  be  taken  by  this 
companj^  shall  be  deemed  to  be  the  agent  of  the  assured  named 
in  the  policy,  and  not  of  this  company,  under  any  circumstances 
whatever,  or  in  any  transactions  relating  to  this  insurance."  Such 
a  condition  involves  a  legal  contradiction,  and  is  invalid.^  In  a 
recent  well-considered  case  in  Minnesota,^  this  question  was  de- 
cided where  a  mutual  insurance  company  had  incorporated  a  pro- 
vision into  the  policy  that  its  agent  in  filling  out  the  application 
should  be  deemed  to  be  the  agent  of  the  assured  and  not  its  agent, 
and  sought  to  avoid  the  policy  on  account  of  a  misstatement  of 
material  matters  in  the  application  bj'-  its  agent,  Avho  filled  it  out 
and  was  informed  as  to  the  true  state  of  the  risk  by  the  assured. 
The  court  held  that  this  defence  could  not  prevail.  Mitchell,  J., 
in  speaking  of  the  methods  adopted  by  insurance  companies  to 
secure  business,  and  of  their  employment  of  agents  for  this  pur- 
pose, said  :  "  They  provide  these  agents  with  printed  blanks,  stimu. 
late  them  by  the  promise  of  liberal  commissions  and  then  send 


152;  Aijres   v.  Hartford  Fire  Ins.  Co.,  11    Iowa  176;  American  Cent.  Ins.    Co.  y. 
McLanathan,  11  Kan.  533. 

1  Johnston  in SH?Kt)0?iT.  Phoenix  Ins  Co.  (8  Pac.  Rep'r,  112.)  InAlkan\.N.  H. 
Ins.  Co.,  .53  Wis.  136  the  insured  applied  to  W.,  an  insurance  agent,  to  insure  his  pro- 
perty. TV.  placed  the  risk,  not  in  any  company  represented  by  him,  but  in  com- 
panies, including  the  defendant,  represented  by  other  agents  ;  and  there  was  no 
communication  on  the  subject  between  the  insured  and  such  other  agents.  It  was 
held  that  W.  must  be  regarded  as  defendant's  agent  in  respect  to  this  insurance, 
and  his  knowledge  that  the  premises  were  unoccupied  at  the  time  of  the  insurance 
binds  the  defendant,  and  operates  as  a  waiver  of  the  condition  as  to  occupancy. 

'  Kansal  Minnesota  Farmers'  Ins.  Co.,  31  Minn  IT;  47  Am  Rep.  776. 
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them  abroad  in  the  community  to  solicit  insurance.  The  com- 
panies employ  them  for  the  purpose,  and  the  public  regard  them 
as  the  agents  of  the  companies  in  the  matter  of  preparing  and 
filling  up  the  applications — a  fact  which  the  companies  perfectly 
understand.  The  parties  who  are  induced  by  these  agents  to 
make  applications  for  insurance  rarely  know  anything  about  the 
general  officers  of  the  company,  or  its  constitution  and  by-laws, 
but  look  to  the  agent  as  its  full  and  complete  representative  in  all 
that  is  said  or  done  in  regard  to  the  application.  And  in  view  of 
the  apparent  authority  with  which  the  companies  clothe  these 
solicitors,  they  have  a  perfect  right  to  consider  them  such.  Hence, 
where  an  agent  to  procure  and  forward  applications  for  insurance, 
either  by  his  direction  or  direct  act,  makes  out  an  application  in- 
correctly, notwithstanding  all  the  facts  are  correctly  stated  to  him 
by  the  applicant,  the  error  is  chargeable  to  the  insurer  and  not  to 
the  insured.^ 


1  Ins.  Co  V.  Mahone,  21WaIl.  (U.S.)  152;  7ns.  Co.  v.  WiUdnson,  13  id.  222;  Mallea- 
ble Iron  ]Forks  v.  Phcenix  Ins.  Co.,  25  Conn.  465;  Hough  v.  City  Fire  Ins.  Co.,  29 
id.  10;  iVoodbnrij  Savings  Sank  v.  Charter  Oak  Ins.  Co.,  31  id.  517;  Miner  v. 
Phoenix  Ins.  Co.,  21  \Y\s.  693;  9  Am.  Eep.  470;  Winansv.  Allemania  Fire  Ins. 
Co.,  38  Wis.  342  ;  Bowley  v.  Empire  Ins.  Co.,  36  N.  Y.  550;  Brandup  v.  St  Paul 
F.  &  M.  Ins.  Co.,  27  Minn.  .393;  2  Am.  Lead.  Cas.  (5th  ed.)  917  et  seq.  In  Wood- 
berry  Savings  BanlcY.  Charter  Oak  F.  and  M.  Ins.  Co.,  31  Conn.  517,  the  Court  say: 
"  It  is  the  settled  policy  of  our  law  to  treat  local  agents  of  insurance  companies,  who 
are  authorized  to  procure  and  forward  applications  for  insurance,  as  the  agents  of 
the  companies,  and  not  of  the  applicants,  in  any  mistakes  of  the  application  made 
by  them  or  by  the  applicant  under  their  direction."  In  Conilis  v.  Savings  and 
Ins.  Co.,  4o  Mo.  149,  the  Court  say  :  "  The  authority  of  the  soliciting  agent  of  an 
Insurance  company  to  take  applications  for  insurance  carries  with  it  the  legal 
implication  of  authority  to  fill  up  tlie  application,  and  do  all  those  things  which 
may  be  needful  in  perfecting  it."  That  was  a  case  sought  to  be  defeated  on  the 
ground  of  false  representations  and  warranties  in  the  application.  Here  the  agent 
wrote  the  application  and  was  given  a  correct  description  and  told  to  write  it  in 
the  application,  and  by  mistake  did  not  do  it. 

In  Bowley  v.  Empire  Ins.  Co.,  36  N.  Y.  550,  the  Court  say  :  "  An  agent  author- 
ized to  take  applications  for  insurance  should  be  deemed  to  be  acting  within  the 
scope  of  his  authority,  where  he  fills  up  the  blank  application  of  insurance:  and  if 
by  his  fault  or  negligence  it  contains  a  material  misstatement  not  authorized  by  the 
instructions  of  the  party  who  signs  it,  the  wrong  sliould  be  imputed  to  the  company 
not  to  the  assured."  And  this  principle  is  the  settled  law  in  the  State  of  New  York. 
Baker  Y.  Home  Life  Ins.  Co.,  WSa.  Y.  648,  C,m;  Pitney  \.  Glen's  Falls  Ins.  Co- 
65  id  23;  Mowry  v.  Eosendale,  74  id.  363;  Flyn  v.  Equitable  Life  Ins  Co.,  78  id. 
577:  34  Am.  Eep.  561.  In  Insurance  Co.  v.  Wilkinson,  13  Wall.  U.  S.  223,  the  court 
say  :  "  Hence,  when  these  agents,  in  soliciting  insurance  undertalie  to  pre- 
pare the  application  of  the  insured,"  *  *  *  *  "  they  will  be  regarded,  iu  doing  so, 
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After  the  courts  had  generally  established  this  doctrine,  many 
of  the  insurance  companies,  in  order  to  obviate  it,  adopted  the  in- 
genious device  of  inserting  a  provision  in  the  policy  that  the  appli- 
cation, by  whomsoever  made,  vs^hether  by  the  agent  of  the  company 
or  any  other  person,  shall  be  deemed  the  act  of  the  insured  and  not 
of  the  insurer.  But  as  has  been  well  remarked  by  another  court, 
"there  is  no  magic  in  mere  words  to  change  the  real  into  the  un- 
real. A  device  of  words  cannot  be  imposed  upon  a  court  in  place 
of  an  actuality  of  facts."  If  corporations  are  astute  in  contriving 
such  provisions,  courts  will  take  care  that  they  shall  not  be  used  as 
instruments  of  fraud  or  injustice.  It  would  be  a  stretch  of  legal 
principles  to  hold  that  a  person  dealing  with  an  agent,  apparently 
clothed  with  authority  to  act  for  his  principal  iu  the  matter  in 
hand,  could  be  affected  by  notice,  given  after  the  negotiations  were 
completed,  that  the  party  with  whom  he  had  dealt  should  be 
deemed  transformed  from  the  agent  of  one  party  into  the  agent 
of  the  other.  To  be  efficacious,  such  notice  should  be  given  before 
the  negotiations  are  completed.  The  application  precedes  the 
policy,  and  the  insured  cannot  be  presumed  to  know  that  any  such 
provision  will  be  inserted  in  the  latter.  To  hold  that  by  a  stipu- 
lation unknown  to  the  insured  at  the  time  he  made  the  applica- 
tion, and  when  he  relied  upon  the  fact  that  the  agent  was  acting 
for  the  company,  he  could  be  held  responsible  for  the  mistakes  of 
such  agent,  would  be  to  impose  bvirdens  upon  the  insured  which 
he  never  anticipated.  Hence,  we  think  that  if  the  agent  was  the 
agent  of  the  company  in  the  matter  of  making  out  and  receiving 
the  application,  he  cannot  be  converted  into  the  agent  of  the  in- 
sured by  merely  calling  him  such  in  the  policy  subsequently  is- 
sued.    Neither  can  any  mei'e  form  of  words  wipe  out  the  fact  that 


as  the  agents  of  the  insurance  companies,  and  not  of  tlie  insured.''  And  this  case 
is  approved  in  Ins.  Co.  v.  iltihoiie.  I'l  Wall.  U.  IS.  1.52,  and  JV.  J.  2[ut.  Life  Ins.  Co. 
V.  Baker,  94  U.  S.  610.  In  2Iaf:><it<;husett.s  Life  Ins.  Co.  v.  Eshelman,  30  Ohio  St. 
647,  the  Court  say  :  "  A  sub-agent  of  a  life  insurance  company,  appointed  to  rep- 
resent it  in  a  particular  branch  of  its  business,  becomes  in  reference  thereto  the 
direct  representative  of  the  company,  and  notice  of  a  fact  to  liim  will  operate  as 
notice  to  the  company  and  it  will  be  bound  by  acts  done  by  him  in  respect  to  that 
branch  of  its  business  intrusted  to  him."  and  every  principle  of  justice  as  well  as 
public  pohcy  require  that  those  companies  shall  be  compelled  to  suffer  for  the 
fraud  of  those  whom  it  has  designated  as  its  agents  to  secure  business,  and  that 
they  shall  not  be  permitted  by  species  of  dishonest  jugglery  to  make  their  agent 
the  agent  of  the  assured  and  thus  put  him  in  a  position  where  he  must  serve  two 
months  with  conflicting  interests. 
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the  insured  truthfully  informed  the  insurer,  through  its  agent,  of 
all  matters  pertaining  to  the  application  at  the  time  it  was  made. 
We  are  aware  that  in  so  holding  we  are  placing  ourselves  in  con- 
flict with  the  views  of  some  eminent  courts.  But  the  conclusion 
we  have  reached  is  not  without  authority  to  sustain  it,  and  is,  as 
we  believe,  sound  in  principle  and  in  accordance  with  public 
policy.^ 

It  is  contended  by  the  respondent  that  there  is  a  distinction  in 
this  regard  between  "stock  "  and  "mutual  "  insurance  companies; 
that  the  difference  in  the  character  of  the  companies  makes  a  dif- 
ference in  the  relative  duties  of  the  applicant  and  the  company, 
and  in  the  authority  of  the  agents  employed  ;  that  in  the  case  of  a 
mutual  company,  the  application  is  in  effect  not  merely  for  insur- 
ance, but  for  admission  to  membership — the  applicant  himself 
becoming  a  member  of  the  company  upon  the  issue  of  the  policj^. 
By  some  courts  a  distinction  in  this  respect  is  made  between  the 
two  classes  of  companies.  This  distinction  is  usually  based  upon 
the  ground  that  the  stipulations  held  binding  upon  the  insured  are 
contained  in  the  charter  or  by-laws  of  the  company,  and  that  a 
person  applying  for  membership  is  conclusively  bound  by  the  terms 
of  such  charter  and  by-laws.  Such  is  not  this  case,  for  the  stipu- 
lations claimed  to  bind  the  insured  are  only  in  the  policy.  But  so 
far  as  concerns  the  questions  now  under  consideration,  we  fail  to 
see  any  distinction  between  the  two  kinds  of  companies,  and  we 
feel  confident  that  the  average  applicant  for  insurance  is  rarely 
aware  of  any." 

Limitations  upon  authority  of — 'When  assured  is  bound  by. 

Sec.  410.  In  a  California  case  a  policy  to  P.  &  E.,  partners,  con- 
tained the  provision  that  the  conveyance  of  the  property,  or  the  as- 
signment of  the  policy,  without  the  consent  of  the  company  in- 
dorsed thereon,  should  avoid  the  policy ;  and  also  the  further  pro- 
vision that  no  agent  was  empowered  to  waive  any  of  the  conditions 
of  the  policy  without  special  authority  in  writing  from  the  company.. 
The  interest  of  E.  in  the  property  insured,  and  in  the  policy,  was, 
without  the  knowledge  or  consent  of  the  defendant,  assigned  to 
the  plaintiff;  but,  shortly  afterwards,  the  local  agent  of  the  com- 


1  Commercial  Ins.  Co.  v.  lues,  50  111.  402;  Cans  v.  St.  Paul  F.  &  M.  Ins.  Co.,. 
43  Wis.  108;  28  Am.  Kep.  5:35;  Columbia  Ins.  Co.  v.  Cooper,  50  Penn.  St.  331. 


842  PowEKS  AND  Functions  of 

pany  was  informed  of  the  transfer,  and  promised  to  have  the  proper 
indorsements  made  on  the  policy  ;  and  afterwards,  two  payments 
of  premium  were  made  by  the  firm  of  P.  &  S. ;  and  the  policy  was 
changed  by  the  agent  so  as  to  transfer  |25  insurance  from^  a  stable 
on  the  premises  to  the  stock  and  machinery.  In  an  action  for  a 
loss,  it  was  held : 

1.  That  the  agent  had  no  power  to  waive  any  of  the  conditions. 

2.  That  the  transfer  by  E.  of  his  interest  without  the  proper 
consent  of  the  defendant  rendered  the  policy  void  as  to  the  inter- 
est transferred. 

3.  That  the  condition  was  not  waived  by  the  subsequent  action 
of  the  agent. 

4.  That  the  receipt  of  the  premium  after  the  transfer  did  not  es- 
top the  defendant  from  claiming  a  forfeiture. 

5.  That  the  court  below  erred  in  instructing  the  jury  that,  if  the 
agent  knew  of  the  transfer  and  approved  the  same,  they  should 
find  for  the  plaintiff,  as  there  was  no  evidence  that  he  knew  of  it 
until  long  after  it  occurred. 

6.  That  the  court  erred  also  in  refusing  to  instruct  the  jury,  as 
requested  by  the  defendant,  that  the  promise  of  the  agent  to  pro- 
cure an  assignment  of  the  policy  was  not  sufBcient  to  entitle  the 
plaintiff  to  recover,  if  no  further  steps  were  taken  in  the  matter.^ 
But  in  this  case  there  was  no  evidence  that  the  agent  had  ever  ex- 
ercised the  power  of  waiving  conditions  with  the  assent  of  the 
company.^ 

In  all-  cases  where  the  agent,  filling  up  the  application,  is 
clothed  with  real  or  apparent  authority  to  make  a  contract  of 
insurance,  or  to  insure,  and  to  bind  the  company  in  that  respect, 
the  agent  knowing  the  facts,  the  principal  is  estopped  from  claiming 
that  he  has  been  misled  by  such  omissions  or  misstatements.^ 
But  where  the  agent  has  neither  actual  or  apparent  authority  to 


'  Shuggart  v.  Lycoming  Fire  Ins.  Co.,  55  Cal.  408. 

^  Beehe  v.  Sartford  Ins.  Co.,  25  Conn.  51  ;  4  Bennett's  F.  I.  C.  55  ;  Masters 
■V.  Madison,  etc.,  Ins.  Co.,  11  Barb.  (N".  Y,)  024  ;  Ins.  Co.  \.  Willdnson,  ante; 
Marshall -v.  Columbian  Ins.  Co.,  28  If.  T.  157  ;  3  Bennett's  F.  I.  C.  634.  When 
the  agent  of  the  insurer  knoxos  that  the  representations  made  by  the  assured  are 
false,  and  the  insurer  acts  with  full  knov/ledge  of  the  factf^,  the  insurer  will  be 
estopped  from  setting  up  the  falsity  of  such  representations  to  defeat  the  policy. 
Guardian,  etc..  Life  Ins.  Co.,  v.  Hogan,  80  111  35;  Roberts  v.  Continental  Ins.  Co., 
11  Wis.  321  ;  ^tna,  etc.,  Ins.  Co.,  v.  Olmstead,  21  Mich.  246. 
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make  a  contract,  but  only  authority  to  receive  and  forward  propo- 
sals for  a  policy,  and  to  deliver  the  same  to  the  assured  and  re- 
ceive the  premium  therefor,  knowledge  of  the  agent  cannot  be 
imputed  to  the  principal,  because  in  that  case  the  assured  has  no 
right  to  regard  the  agent  as  clothed  with  power  to  do  more  than 
the  nature  of  the  business  committed  to  him  by  his  principal  nat- 
urally includes.!     But  even  in  such  cases,  it  has  been  held  that 


1  Mitchell  V.  Lycoming  Mut.  Ins.  Co.,  51  Penn.  St.  402;  Wilson  v.  Conway  Ins. 
Co.,  4  E.  I.  141;  4  Ben.  F.  I.  C.  113;  Sexton  v.  Montgomery  Go.  Mut.  Ins.  Co.,  9 
Barb.  (jST.  Y.)  191;  Lowell  v.  Middlesex  Mut.  Ins.  Co.,  8  Cusli.  (Mass.)  127;  3  Ben. 
F.  I.  C.  240.  An  agent  whose  commission  restricts  him  to  certain  classes  of  risks, 
is  not,  by  the  mere  circumstance  that  he  is  tlie  company's  local  agent,  authorized  to 
insure  any  specie  of  risk,  but  under  such  circumstances,  if  tlie  assured  claims  that 
he  has  authority  to  take  risks  different  from  tliose  warranted  by  tlie  policies  in  com- 
mon use,  he  must  establish  it  in  some  way.  Reynolds  v.  Continental  Ins.  Co.,  36  Mich. 
131.  A  condition  annexed  to  and  made  part  of  a  policy  of  insurance,  provided  that 
in  case  the  insured  should  effect  other  insurance  on  the  property,  and  should  not, 
within  ten  days  give  notice  thereof  to  the  company  insuring,  and  ' '  have  the  same  in- 
dorsed on  this  instrument  or  otherwise  acknowledged  by  them  in  writing,"  the  policy 
should  cease  and  be  of  no  further  effect.  By  other  conditions,  power  was  reserved 
to  the  company  to  terminate  the  risk  for  certain  reasons,  but  not  for  excessive  in- 
surance. It  was  held,  that  the  act  of  the  company  in  indorsing  or  acknowledging 
the  additional  insurance  included  approval  thereof,  and  the  company  might  refuse 
to  indorse  or  acknowledge.  And  that  an  agent  of  a  company  issuing  a  policy  with 
such  a  condition  authorized  to  receive  notice  of  additional  insurance ;  to  transmit  to 
the  company  any  policy  delivered  to  him  for  the  action  of  the  company  under  the 
condition;  and  to  return  the  policy  to  the  insured  when  received  from  the  company, 
could  bind  it  by  his  acts  and  sayings  in  the  course  of  the  communication  between 
the  company  and  the  insm-ed.  "When  one  insured  under  such  a  policy  gave  notice 
of  subsequent  insurance  to  such  an  agent,  and  delivered  to  him  the  policy  for  trans- 
mission to  the  company,  and  the  agent  afterward  returned  the  policy  asserting  that 
it  was  all  right,  and  the  insured  acted  upon  the  assertion  and  treated  the  policy  as 
still  in  force,  to  the  knowledge  of  the  company,  it  was  held  that  the  company  is 
estopped  from  contesting  the  performance  of  the  condition,  although  no  indorse- 
Tuent  was  made  on  the  policy,  and  no  acknowledgment  in  writing  was  produced. 
If  the  company  issuing  such  a  policy  is  a  mutual  one,  of  which  each  person  insured 
is  a  member,  and  the  by-laws  of  the  company  reqviire  such  a  condition  in  all  its 
policies,  and  prohibit  the  alteration  of  the  by-laws,  except  by  a  vote  of  the  directors 
the  insured  is  not  thereby  debarred  from  claiming  an  estoppel,  arising  out  of  the 
conduct  of  officers  or  authorized  agents  of  the  company,  against  contesting  by  the 
company  the  performance  of  such  a  condition.  Redstralce  v.  Cumberland  Mut.  F. 
Ins.  Co.,  44  N.  J.  L.  294;  Fire  Ins.  Co.,  v.  Building  Assoc,  43  N".  J.  L.  652;  Potter 
v.  Ontario  Ins.  Co.,  5  Hill  (N.  Y.)  147;  Ilerwitz  v.  Equitable  Ins.  Co.,  40  Mo.  557; 
Planters'  Mut.  Ins.  Co.  v.  Lyon,  38  Tex.  253;  Iladley  v.  N.  If.  Ins.  Co.,  55  N.  H. 
110;  Mentz  v.  Lancaster  Ins.  Co.,  79  Penn.  St.  475;  Pechner  v.  Phoenix  Ins.  Co., 
65  N".  Y.  195;  Pitney  v.  Glens  Falls  Ins.  Co.,  65  id.  6;  State  Ins.  Co.  v.  Maachens, 
38  N.  J.  L.  564;  Belleville  Ins.  Co.  v.  Van  Winkle,  12  N.  T.  Eq.  ,333;  Mitchells. 
Lycoming  Ins.  Co.,  51  Penn.  St.  402;  Hale  v.  Mechanics  Ins.  Co.,  6  Gray  (Mass.) 
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the  explanation  of  questions,  is  within  the  scope  of  the  agent's  au- 
thority, and  that,  if  through  his  direction  or  advice  a  question  is 
erroneously  answered,  the  principal  must  bear  the  consequences 
and  not  the  assured.  "  It  is  within  the  sphere  of  his  duty  to  ex- 
plain the  questions  and  decide  for  himself  and  the  hona  fide  appli- 
cant, what  was  a  satisfactory  answer,  and  how  the  answer  should  he 
applied  to  the  subject?- 

When  insurer  is  not  estopped  by  acts  of. 

Sec.  411.  In  all  cases  where  the  assured  has  notice  of  any 
limitation  upon  the  agent's  power,^  or  where  there  is  anything 
about  the  transaction  to  put  him  on  inquiry  as  to  the  actual 
authority  of  the  agent,  acts  done  by  him  in  excess  of  his  authority 
are  not  binding,  as  where  it  is  generally  known  that  limitations 
are  imposed  in  certain  respects.^ 

So,  where  direct  notice,  or  any  notice  which  the  assured  as  a 
prudent  man  is  bound  to  regard,  is  brought  home  to  the  assured, 
limiting  the  powers  of  the  agent,  he  relies  upon  any  act  in  excess 
of  such  limited  authority  at  his  peril.  That  an  insurance  company 
has  a  right,  in  a  fair  way,  to  limit  the  powers  of  its  agents  must 
be  conceded,  and  when  it  does  impose  such  limitations  upon  his 
authority,  in  a  way  that  no  prudent  man  ought  to  be  mistaken  in 
reference  thereto,  it  is  not  bound  by  an  act  done  by  its  agent  in 
contravention  of  such  notice.  This  was  well  illustrated  in  a  recent 
and  very  ably  considered  case  before  the  court  of  appeals,*  in  which 


169;  Brewer  v.  Chelsea  Lis.  Co.,  14  id.  203;  Catotr  v.  American  Ins.  Co.,  33  X.  J.  L. 
487;  V'lele  v.  Germania  Ins.  Co.,  2(3  Iowa,  0;  Keenan  v.  Missouri  Ins.  Co.,  12  id. 
126 ;  Keenan  v.  Dubuque  Ins.  Co. ,  13  id.  375. 

1  Ellswokth,  J.,  in  Malleable  Iron  Works  v.  Phoenix  Ins.  Co.,  25  Conn.  465;  4 
Ben.  F.  I.  C.  161.  In  tliis  case  the  agent  simply  had  power  to  take  and  forward 
proposals  for  insurance,  deliver  the  poUcy  and  take  the  premium.  By  his  direc- 
tion, an  erroneous  answer  was  bona  fide,  given  to  an  inquiry,  and  the  court  held 
that  the  company  was  bound  by  the  agents'  acts  in  this  respect,  and  ordered  the 
policy  to  be  reformed  to  accord  with  the  facts.  See  also,  to  same  principle  Dexen- 
dorf,  \.  Beardsley,  23  Barb.  (X.  Y.)  600;  Sanfordw.  Uandij,2Z  AVend.  (X.  T.)  260 j 
Nelson  v  Gowliwj,  61  Hill  (X.  Y.)  330. 

^  Winneshiek  Ins.  Co.  v.  Halzr/rafe,  53  111.  316. 

3  Baines  v.  Eming,  L.  K.  1  Excheq.  .320. 

■•  JUessereau  v.  Phoenix,  etc.,  las.  Co.,  06  X.  Y.  274.  In  Sioan  v.  Watertown  F. 
Ins.  Co.,  96  Penn.  .St.  37  Am.  application  was  signed  by  the  insured  and  taken  by 
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a  life  insurance  company  had  printed  upon  all  its  policies  a  notice 
that  no  agent  had  a  right  "  to  receive  any  premium  after  date  of 
its  being  due,  without  special  permission  from  the  officers  of  the 
company."  The  assured  died  Sept.  14th,  1872,  and  the  defense 
was  that  the  semi-annual  premium,  due  Aug.  31st,  1872,  was  not 
paid.  To  obviate  the  forfeiture  it  was  shown  that  the  general 
agent  of  the  company  gave  the  assured  credit  for  the  premium,  or 
rather  waived  its  payment  according  to  the  requirements  of  the 
policy,  and  agreed  to  keep  him  good  with  the  company.  The 
plaintiff  had  a  verdict  at  circuit,  but  it  was  set  aside  in  the  court 
of  appeals,  upon  the  ground  that  the  agent  had  no  authority  to  waive 
payment  of  the  premium,  and  that  the  assured,  in  the  face  of  the  notice 
printed  upon  his  policy,  had  no  right  to  rely  upon  his  authority  to  do 
so.  Miller,  J.,  dissented  from  this  doctrine,  and  wrote  a  very 
able  dissenting  opinion,  but  it  will  be  noticed  that  he  leaves  out  of 
sight  the  express  notice  given  to  the  assured,  that  the  agent  had 
no  authority  to  waive  the  payment  of  the  premium  at  the  precise 
time  when  it  became  due,  without  special  permission  from  the 
officers  of  the  company,  and  predicates  his  views  upon  a  class  of 
cases  where  no  such  limitation  was  noticed  to  the  assured.  Upon  the 
authority  of  this  case,  and  indeed  without  it,  there  is  no  question 
but  that  an  insurance  company  may  lawfully  limit  the  authority  of 
its  agents,  and  when  it  does  so,  and  the  assured  knows  or  as  a  prudent 
man  ought  to  know  of  such  limitation,  he  deals  with  him  in  reference 


the  agent  of  the  company,  who  changed  the  same  by  Inserting  therein  an  additional 
piece  of  property,  as  well  as  answers  to  three  interrogatories  relating  to  the  title, 
incumbrances,  and  value  of  the  land.  These  changes  were  made  by  him  without 
the  knowledge  of  the  insured  or  the  company.  It  was  held.  1.  That  this  fraud- 
ulent act  was  within  the  apparent  limits  of  the  agent's  employment,  although  not 
within  the  actual  authority  conferred  upon  him,  and  that  the  company  was  Uable. 
2.  That  although  the  insured  was  not,  because  of  the  fraud,  held  to  the  warranties 
of  representations  in  the  application,  he  was  bound  by  the  terms  of  the  policy,  if, 
after  the  'lapse  of  a  reasonable  time,  he  made  no  objections.  But  the  doctrine  of 
this  case  does  not  conflict  with  the  New  York  case,  because  there  is  nothing  which 
appears  in  the  case  to  show  that  the  assured  was  aware  of  the  unwarranted  acts  of 
the  assured,  Leach  v.  Republic  F.  Ins.  Co.,  58  N.  H.  246. 

Where  a  policy  provides  that  notice  of  additional  insurance,  or  of  any  change  in 
existing  insurance,  shall  be  given  to  the  company  by  the  insured,  in  writing  and  be 
acknowledged  in  writing  by  the  secretary,  the  mere  knowledge  of  the  company's 
agent's  as  to  such  subsequent  insurances,  or  change  in  existing  insurance,  is  not 
such  notice  to  the  company  as  will  bind  it .  Com.  Mitt.  F.  Ins.  Co.  y.  Huntzinger, 
■98  Penn.  St.  41. 
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to  matters  in  excess  of  his  power  at  his  peril.  This  has  been  held 
in  numerous  case  cited  elsewhere  in  this  chapter,  and  is  an  elemen- 
tary principle  in  the  law  of  agency. 

Agent  filling  out  application. 

Sec.  412.  Where  the  insured  is  himself  required  to  make  out 
his  application,  if  he  requests  the  agent  to  do  it  for  him,  there  is 
propriety  in  holding  that  the  agent,  as  to  that  act,  is  the  agent  of 
the  assured,  because  it  is  done  at  his  request,  and  in  discharge  of 
a  duty  that  devolves  upon  the  assured  ;  but,  when  the  agent  volun- 
tarily fills  up  the  application,  or  by  any  act  of  his  gives  the  assured 
to  understand,  or  leads  him  to  believe  that  it  is  a  part  of  his  (the 
agent's)  duty  to  fill  it  up,  it  cannot  be  said  that  he  acts  as  the 
agent  of  the  assured.  The  question  may  fairly  be  said  to  be  one 
of  fact  for  the  jury,  to  be  determined  from  the  facts  and  circum- 
stances of  each  case,^  and,  if  there  is  nothing  shown  to  put  the 
assured  on  inquiry  as  to  the  authority  of  the  agent  in  this  respect, 
and  he  is  not  expressly  required  to  fill  up  the  application  himself, 
the  jury  would  be  justified  in  finding  that  he  acted  as  the  agent  of 
the  insurer,  and  not  of  the  assured.^  The  acts  and  declarations  of 
the  agent  will  be  treated  as  the  acts  and  declarations  of  the  principal,* 


1  Hough  V.  City  F.  Ins.  Co.,  29  Conn.  10. 

''Ins.  Co.  V.  Wilkinson,  13  Wall.  (U.  S.)  221;  Woodbury  Savings  Bank  v.  Char- 
ter Oak  Ins.  Co.,  31  Conn.  526;  Coombs  v.  Hannibal  Savings  Ins.  Co.,  43  Mo.  158; 
Rowley  v.  Empire  Ins.  Co.,  36  jST.  Y.  5.50;  Plumb  v.  Cattaraugus  Ins.  Co.,  IS  X.  Y. 
392;  Simmons  v.  Ins.  Co.,  8  W.  Va.  493;  Howard  F.  Ins.  Co.  v.  Mrunner,  23  Penn. 
St.  .550;  Kingston  Y.  The  ^tna  Ins.  Co.,  42  Iowa,  40;  Bartholomew  v.  Merchants' 
Ins.  Co.,  25  id.  508;  Commr'llns.  Co.  v.  Ives,  56  III.  402;  Ansonv.  Winneshiek  Ins. 
Co.,  23  Iowa,  84;  Bldwell  v.  N.  W.  Ins.  Co.,  24  N.  Y.  302;  Moliere  v.  Penn  Ins.  Co., 
5  Rawle  (Penn.)  342;  Bathbone  v.  City  F.  Ins.  Co.,  31  Conn.  103;  Cumberland 
Valley,  etc.,  Ins.  Co.  v.  Shell,  29  Penn.  St.  31;  Columbia  Ins.  Co.  v.  Cooper,  50 
Penn.  St.  331 ;  Witherell  v.  Maine  Ins.  Co.,  49  Me.  200;  Emery  v.  Piscataqua.  etc., 
Ins.  Co.,  52  Id.  322;  Clark  v.  Union,  etc..  Ins.  Co.,  40  X.  H.  .333;  James  Elver  Ins. 
Co.  V.  Merritt,  47  x\la.  387;  Patten  v.  Merchant.^',  etc..  Ins.  Co.,  40  X.  H.  37.'j; 
Andes  Ins.  Co.  v.  Shipman,  77  1)1.  189;  Aurora  F.  Ins.  Co.  v.  Eddy,  55  id.  213; 
Howard  etc.,  Ins.  Cu.  v.  Cormack,  24  id.  455;  Bartholomew  v.  Merchants'  Ins.  Co., 
25  Iowa,  507;  ^tna,  etc.,  Ins.  Co.  v.  Olmstead,  21  Mich.  24();  Ayres  v.  Hartford 
Ins.  Co.,  21  Iowa,  186;  American,  etc.,  Ins.  Co.  v.  McLanathan,  11  Kan.  533; 
Michigan  State  Ins.  Co.  v.  Lewix,  30  Mich.  41. 

^MiLLEE,  J.,  in  Ins.  Co.\.  Wilkinson,  ante;  Beebe  v.  Hartford  Ins.  Co.,  25 
Conn.  51;  Davenpart  v.  Peoria  Ins.  Co.,  17  Iowa,  270;  Beat  v.  The  Park  Ins.  Co., 
16  Wis.  241;  Lycoming  Ins.  Co.  v.  Schollenberger,  44  Penn.  St.  259;  Ayres  v. 
Hartford  Ins.  Co.,  17  Iowa,  176;  Savings  Bank  v.  Charter  Oak  Ins.  Co.,  31  Conn. 
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particularly  is  this  the  case  where  the  agent  is  required  by  the 
company  to  fill  out  the  application,  or  where  he  does  it  voluntarily. i 
If  he  fills  it  up  at  the  request  of  the  assured,  a  different  question  is 
presented,  and  he  might  possibly  be  treated  as  the  agent  of  the 
assured  to  that  extent.^  But  generally,  in  either  case,  if  the  agent 
was  correctly  informed  of  all  the  circumstances  required  to  be 
stated  in  the  application,  it  would  make  no  difference  whether  the 
agent  is  to  be  treated  as  the  agent  of  the  insurer  or  the  assured,  as 
hnowledge  on  his  part,  in  reference  to  the  risk,  is  the  knowledge  of 
the  company,  and  if  the  risk  is  taken  with  knowledge  of  all  the 
circumstances  incident  to  it,  it  cannot  complain  of  misstatements 
by  the  assured  upon  which  it  did  not  rely.^    So  far  as  his  authority 


517:  Howard  Ins.  Co.  v.  Brunner  ante;  Horwitz  v.  Equitable  Ins.  Co.,  40  Mo. 
557;  Botli  v.  City  Ins.  Co.,  6  McLean  (U.  S.)  324. 

^  Sprague  v.  Holland  Purchase  Ins.  Co.,  69  N.  Y.  128. 

2  Beck,  J.,  in  Kingston  v.  The  ^tna  Ins.  Co.,  43  Iowa,  47;  Smith  v.  Emjnrelns. 
Co.,  25  Barb.  (N.  Y.)  497.  This  idea  was  repudiated  in  Clark  v.  Union  etc. ,  Ins.  Co., 
40  N.  H.  333,  and  where  tlie  insurers  was  informed  by  the  assured  that  he  could 
not  particularly  describe  the  property,  and  agreed  to  pay  the  agent  for  going  to 
make  the  necessary  survey,  which  the  agent  did ;  it  was  held,  that  the  agent  should, 
not  be  treated,  as  to  this  duty,  the  agent  of  the  assured,  but  still  remained  the  agent 
of  the  insurer,  and  this  would  seem  to  be  the  most"  consistent  rule. 

^  Flshluck  V.  Phoenix  Ins.  Co.,  54  Cal.  422.  In  Pierce  v.  Nashua  Ins.  Co.,  50 
N.  H.  297 ;  9  Am.  Kep.  235,  it  appeared  that  the  plaintiff  and  another  person  were 
partners,  and  the  policy  in  suit  was  issued  to  them  as  partners.  Subsequently  the 
plaintiff  became  sole  owner  by  purchase  from  his  partner,  and  the  policy  was 
renewed  after  such  purchase  by  the  defendant's  agent,  who  knew  that  the  plaintiff 
was  sole  owner.  The  ninth  condition  of  the  policy  was  as  follows :  ' '  Policies  of 
insurance  *  *  shall  not  be  assignable  without  the  consent  of  the  company  ex- 
pressed by  indorsement  thereon.  In  case  of  assignment  made  without  such  consent, 
whether  of  the  whole  policy  or  of  any  interest  therein,  the  liability  of  the  company  in 
virtue  of  such  policy  shall  thenceforth  cease."  In  passing  upon  the  eflfect  of  the 
agent's  knowledge  of  the  change  in  the  title,  Foster,  J.,  said:  '•  There  was  no  mis- 
understanding between  tl>e  contracting  parties.  The  case  find  that  Wood,  the 
defendant's  agent,  when  he  received  the  new  premium  from  the  plaintiff  and 
promised  to  re-insure  the  property,  '  knew  fully  that  Pierce  had  bought  and  was 
the  sole  owner  of  the  property,  and  that  the  policy  had  not  been  assigned.'  And 
his  knowledge  and  new  promise  or  consent  to  the  continuance  of  the  policy  for  the 
benefit  of  the  plaintiff  must  be  considered  to  be  that  of  the  company,  and  the 
authority  of  the  agent  to  make  such  contract  must  be  presumed  till  the  contrary  be 
shown.  Goodhall  v.  Ins.  Co.,  25  N.  H.  169;  Sanders  v.  Ins.  Co.,  44  id.  244.  The 
receipt  given  by  the  agent,  in  which  it  is  stated  that  the  new  premium  was  received 
by  Mower  &  Pierce,  is  not  binding  and  conclusive  upon  the  plaintiff,  who  may  show, 
by  extrinsic  evidence,  that  he  is  the  only  party  from  whom  the  money  was  received, 
and  with  whom  the  contract  was  made.     2  Pars,  on  Cont.  67;  Ilerson  v.  Henderson, 
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extends,  real  or  apparent,  he  ean  bind  the  principal,  and  in  reference 
to  all  matters  in  which  he  can  bind  the  principal,  the  principal  is 
■chargeable  with  his  knowledge.^ 


23  N.  H.  498;  By  an  v.  Band,  26  id.  15.  But  the  defense  to  this  suit  rests  mainly 
upon  the  interposition  of  the  ninth  condition,  requiring  the  company's  consent  to 
an  assignment  to  be  indorsed  on  the  policy.  This  indorsement  has  not  been  made; 
and  the  company,  which  has  received  the  full  consideration  for  the  insurance,  claims, 
nevertheless,  that,  because  of  this  informahly,  they  shall  incur  no  obligation  to 
pay  the  loss  which  the  plaintiff  has  sustained.  The  court  will  be  reluctant  to 
encourage  or  give  validity  to  such  a  defense.  The  plain  recital  of  the  facts  de- 
prives it  of  any  claim  to  favorable  consideration.  The  agent  of  the  company 
loiew  that  Mower  had  sold  out  his  interest  in  the  property  insured  to  the  present 
plaintiff.  The  plaintiff,  informing  him  of  all  the  facts,  carried  the  policy  to  the 
agent  and  told  him  he  wanted  the  mill  re-insured.  The  agent  told  him  he  would 
have  the  property  re-insured,  but  did  not  know  what  the  premium  would  be  for 
the  next  year ;  said  he  would  get  the  policy,  and  the  plaintiff  might  pay  the  amount 
due  when  he  should  receive  it ;  and  talked  about  a  probable  dividend  which  might 
reduce  the  amount  of  the  premium  to  be  paid  for  the  new  policy.  The  plaintiff 
paid  him  8 10,  and  the  agent  carried  off  the  old  policy,  the  plaintiff  trusting  him  to 
insure  him  properly.  Subsequently  the  agent  met  him  on  the  street,  told  him  he 
had  got  his  insurance  papers  for  him,  and  demanded  S  5  more,  which  the  plaintiff  paid. 
The  plaintiff  then,  placing  full  confidence  in  the  agent,  incautiously  put  the  defective 
papers  away  without  looking  at  them,  and  never  discovered  their  imperfections  till 
after  the  destruction  of  the  mill,  but  aways  supposed  he  held  a  new  and  valid  policy. 
The  proofs  of  loss  were  made  in  due  form  and  proper  time.  There  is  no  claim  by  the 
delendants  that  there  was  over-insurance,  nor  any  concealment  of  facts,  nor  any 
fraud  or  misrepresentation  on  the  part  of  the  plaintiff,  nor  that  the  full  amount  of 
premium  for  insurance  has  not  been  received.  It  would  seem  to  be  a  serious  defect 
in  our  jurisprudence  if  courts  of  law  could  not  provide  a  remedy  for  such  a  case, 
without  turning  a  party  over  to  the  equity  side  of  the  court.  And  we  think  that, 
under  the  circumstance  of  this  case,  a  jury  may  find  that  the  insurance  company 
have  waived  their  right  to  require  an  indorsement  of  the  company's  consent  to 
the  assignment  upon  the  policy,  and  that  they  have  made  a  new  and  valid  contract 
of  insurance  with  this  plaintiff.  The  condition  upon  which  the  defendants  rely 
was  inserted  for  their 

1  Devendorf  v.  Beardsley,  23  Barb.  (X.  Y.)  6-56.  Thus,  where  an  agent  of  an 
insurance  company  is  sent  out  to  solicit  risks  and  negotiate  contracts  of  insurance, 
notice  to  him  of  a  prior  insurance,  while  he  is  engaged  in  the  business,  and  acting 
within  the  scope  of  his  authority,  is  notice  to  the  company.  Whether  a  general 
or  special  agent,  he  stands  in  the  place  of  the  principal,  and  persons  dealmg  with 
him  are,  for  most  purposes,  regarded  as  dealing  with  the  principal.  McEwen  v. 
Montgomery  Co.  Mut.  Ins.  Co.,  5  Hill  (X  Y.)  101;  Sexton  v.  Montgomery  etc., 
Ins.  Co.,  9  Barb.  (X.  Y.)  191,  where  verbal  notice  was  held  sufficient.  To  similar 
effect,  Masters  v.  Madison  Co.  Mut.  Ins.  Co.,  11  id.  624.  Sheldon  v.  Atlantic 
Ins.  Co.,  26  J^".  Y.  460;  Wood  v.  Poughkeepsie  etc.,  Ins.  Co.,  22  id.  619;  Post  v. 
uStnalns.  Co.,  43  Barb.  (X.  Y.)351;  Lirjhthody  \.  N.  A.  Ins.  Co.,  23  Wend.  {N.  Y.) 
18;  N.  T.  Central  Inx.  Co.  v.  National  Protection  Ins.  Co.,  20  Barb.  (N.  Y.)  468; 
Leeds  v.  Mechanics'  Ins.  Co.,  8  X.  Y.  351. 
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In  New  York,  it  has  been  held  that  when  the  insured  signs  an 
application  in  blank,  and  intrusts  it  to  the  agent  of  the  insurer  to 


benefit,  and  the  company  had  the  right  to  waive  it.  If  the  defendants  them- 
selves, knowing  all  the  facts,  might  do  this,  so  might  their  agent.  Every  agent 
of  such  company  is  presumed  by  law,  and  may  well  be  presumed  by  all  persons 
innocently  dealing  with  him,  to  possess  every  power  necessary,  or  naturally  inci- 
dent, to  his  agency.  This  principle  of  law  is  essential,  quite  as  much  to  the 
successful  and  profitable  management  of  the  insurance  company,  as  for  the  pro- 
tection of  the  community  ;  for  it  is  obvious  that  the  business  and  profits  of  the 
former  would  be  most  essentially  diminished,  if,  in  case  of  every  unessential 
departure,  for  convenience,  from  the  usual  requirements  of  the  company's  rules, 
resort  were  to  be  had  to  the  directors  and  the  home  office.  An  examination  of 
the  authorities  shows  us  that  the  books  are  full  of  cases  in  which  the  doctrine 
now  suggested  has  been  applied.  ^Vhether  there  was  such  a  waiver  of  the  con- 
dition in  this  case  is,  of  course,  a  question  for  the  jiu-y  ;  and  it  will  be  for  them  to 
say  whether  an  insurance  company,  systematically  transacting  and  soliciting 
business  at  points  remote  from  its  primary  location,  may  reasonably  be  presumed 
to  have  conferred  upon  a  person  held  out  to  the  world  as  '  the  agent  of  the  Nashua 
Mre  Insurance  Company,'  authority  to  act  for  them  to  the  extent  of  dispensing 
with  a  formality  the  waiver  of  which  could  do  the  company  no  harm  so  long  as 
they  received  a  full  consideration  for  their  contract.  And  then,  if  they  find  he  had 
authority,  it  will  be  for  the  jury  to  say  whether  the  agent  has  exercised  the 
power  of  waiving  the  requirements  of  the  condition  in  this  case  ;  upon  which 
question,  evidence  of  his  full  knowledge  of  the  sale  to  the  plaintiff,  of  the  absence 
and  want  of  the  written  assignment,  of  his  assurances  to  the  plaintiff  that  such 
assignment  would  not  be  required,  and  of  his  reception  of  the  full  premium  for 
re-insurance,  would  probably  have  quite  a  direct  bearing.  Atlantic  Ins.  Co.  v. 
Goodall,  35  N.  H.  328  ;  Barnes  v.  Ins.  Co.,  45  id.  24  ;  Boehmv.  Ins.  Co.,  35  N.  Y. 
131  ;  Franklin  Ins.  Co.  v.  Updegraff,43  Penn.  St.  350;  Wilson  v.  Ins.  Co.,  16 
Barb.  513  ;  N.  E.  F.  &  M.  Ins.  Co.  v.  Schettler,  38  HI.  166  ;  Keenan  v.  Ins.  Co., 
Iowa,  375;  North  Berwick  Co.  v.  N.  E.  F.  and  M.  Ins.  Co.,  52  Me.,  336;  LUjhthody 
T.  Ins.  Co.,  23  "Wend.  18;  Nicoll  v.  Ins.  Co.,  SWoodb.  &  M.  529;  Woodbury  Savings 
Bank  v.  Ins.  Co.,  31  Conn.  518;  Carroll  v.  Ins.  Co.,  40  Barb.  292  ;  Conover  v.  Ins. 
Co.,  3  Denio,  254  ;  Angell  on  Ins.,  §  217.  Eathbone  v.  Ins.  Co.,  31  Conn.  194,  was 
the  case  where  a  policy  provided  that  the  insurance  should  be  void  if  articles  de- 
nominated '  hazardous '  should  be  stored  in  the  building  without  the  consent  of  the 
company  indorsed  on  the  policy.  The  agent  consented  to  the  removal  of  the  prop- 
erty insured  to  another  building  in  which  such  hazardous  articles  were  stored  ; 
and  agreed  to  make  whatever  entry  was  necessary  on  the  policy  to  continue  it  in 
force,  notwithstanding  such  storage  ;  and  took  and  retained  the  policy  for  that  pur- 
pose. It  was  held  that  the  agreement  of  the  agent  was  a  waiver,  by  the  company, 
of  the  condition  which  required  such  written  indorsement  of  consent,  until  such 
indorsement  should  be  made.  Insurance  companies  are  naturally  more  anxious  to 
obtain  premiums  than  to  pay  losses  ;  but,  in  such  a  case  as  this,  where  there  is  no 
pretense  of  fraud  or  concealment,  and  where  the  company  have  received  all  the 
benefits  of  a  mutual  contract,  contemplated  and  provided  by  their  charter  and  by- 
laws, they  should  understand  that  the  contract  imposes  mutual  obligations.  The 
defense  is  purely  technical.  '  Such  defenses,'  says  Koosevelt,  J. ,  in  Wilson  v. 
Ins.  Co..  before  cited,  '  where  there  has  been  perfect  fair  dealing  on  the  part  of  the 
54 
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be  filled  up,  and  correctly  states  the  situation  and  condition  of  the 
property  to  him,  and  the  agent  omits  to  set  forth  incumbrances- 
upon  the  property,  of  which  he  was  informed  by  the  insured,  and 
a  policy  was  issued  upon  the  basis  of  such  erroneous  application, 
the  company  is  to  be  treated  as  having  issued  the  policy  with  notice 
of  the  incumbrances,  and  is  estopped  from  setting  up  the  fact  that 
incumbrances  exist,  as  a  breach  of  warranty.^  Geovee,  J.,  in  a 
later  case,^  severely  criticises  the  doctrine  of  this  case,  but  none  of 
the  other  members  of  the  court  concurred  with  him  in  his  views ; 
and  in  a  recent  case^  against  the  same  defendant,  the  court  reaffirmed 
the  doctrine  of  Rowley  v.  Empire  Ins.  Co.,  and  held  that  where  an 
applicant  signs  an  application  in  blank,  and  the  agent  of  the  com- 
pany, having  been  correctly  informed  of  the  situation  and  condition 
of  the  property,  erroneously  fills  out  the  application,  the  misstate- 
ments do  not  constitute  a  breach  of  warranty.  In  that  case,  the 
applicant  signed  an  application  in  blank,  which  was  thereafter 
filled  up  by  the  agent  of  the  insurance  company  carelessly,  and 
certain  misstatements  were  made  in  such  filling  up.  It  was  held 
that  such  erroneous  statements  did  not  constitute  a  breach  of 
warranty  that  the  statements  contained  in  the  application  were 
true,  and  that  a  clause  providing  that  the  one  who  procured  the 
insurance  should  be  held  by  contract  to  be  the  agent  of  the  appli- 
cant, taken  in  connection  with  a  provision  that  the  application 
must  be  made  out  by  an  agent  of  the  company,  did  not  make  the 
agent  who  filled  out  the  application,  after  it  was  signed,  the  agent 
of  the  applicant. 

Xizceptioiis. 

Sec.  413.  Where  the  agent  has  authority  only  to  take  applica- 


assured,  ia  modern  times,  are  not  favored  by  either  judges  or  jurors  ;  nor  are  they 
in  accordance  with  the  true  interests  of  the  insurers  themselves,  or  with  the  general 
sense  of  the  community.  That  sense  is  usually  common  sense.  And  it  cannot  be 
too  often  repeated,  that  common  sense  and  common  honesty  are  the  true  sources  of 
common  law.'  "  In  Marshall  v.  Columbian  Ins.  Co.  it  was  held  that,  when  the 
agent  at  the  time  of  making  a  policy,  knew  the  existence  of  certain  facts,  his  knowl- 
edge is  the  knowledge  of  the  company.  See  also  Delathy  v.  Memphis  Ins.  Co.,  8 
Humph.  (Tenn.)  624;  Fletcher  y.  Coin.  Ins.  Co.,  18  Pick.  (Mass.)  .563  ;  Strong  v. 
Manufacturers'  Ins.  Co.,  10  id.  44;  Franklin  Ins.  Co.  v.  Drake,  2  B.  Mon.  (Ky.)  47. 

1  Rowley  v.  The  Empire  Ins.  Co.,  36  N.  T.  550. 

°  Owens  V.  Holland  PurcJiase  Ins.  Co.  56  N.  T.  571. 

2  Spraijue  v.  Bolland  Purchase  Ins.  Co.,  69  X.  Y.  128. 
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tions  and  deliver  policies,  his  knowledge  of  the  facts  are  not  im- 
putable to  the  principal  so  as  to  estop  the  principal  from  setting 
up  a  breach  of  warranty  expressed  upon  the  face  of  the  policy.  As, 
where  the  policy  is  "  on  his  two-story,  shingle  roof  and  extension 
frame  building,  occupied  as  a  dwelling  house"  the  fact  that  the 
agent  knew  that  the  building  tvas  unoccupied  when  the  policy  was 
issued,  does  not  estop  the  insurer  from  setting  up  such  fact  in 
avoidance  of  its  liability .^  But,  where  the  agent  is  a  general  agent, 
and  has  authority  to  consummate  the  contract  by  the  issue  of  a 
policy,  and  does  so  in  the  case  in  question,  his  knowledge  is  the 
knowledge  of  the  company,  and  the  misstatement  by  him  of  a 
material  fact  therein,  is  not  binding  upon  the  assured.^  If  the 
assured  imploys  a  broker  to  procure  a  policy  for  him,  he  is  bound 
by  his  representations  as  to  the  risk,  as  he  is  the  agent  of  the 
assured  and  not  of  the  insurer  especially  when  the  policy  so  pro- 
vides.^ 

Secret  limitation  of  an  agent's  power — Waiver  of  forfeiture. 

Sec.  414.  A  secret  limitation  of  an  agent's  power  does  not  pre- 
vent third  persons  from  dealing  with  him  to  the  full  extent  of  his 
apparent  authority.  If  the  company  sees  fit  to  place  limitations 
upon  his  authority  that  qualify  his  apparent  authority,  it  must  see 
to  it  that  every  person  who  deals  with  him  on  his  behalf  has  notice 
of  such  limitation,  or  at  least  do  that  which  will  enable  him  to  as- 
certain the  agent's  power,  and  which,  as  a  prudent  man,  would  in- 
form him  of  the  fact,  otherwise  they  will  be  bound  by  all  his  acts 
within  the  scope  of  his  apparent  power.*     Thus,  he  may  waive  for- 


^  Alexander  v.  GenrMnia  F.  Ins.  Co.,  6,6  N".  Y.  464.  Upon  the  point  that  the 
words  "  occupied  as  a  dwelling,"  or  otherwise,  is  a  warranty  that  the  building  is 
then  occupied  as  desci'ibed.  See  case,  supra,  also  Parmalee  v.  Hoffman  Ins.  Co. , 
54  N.  Y.  143  ;  Chase  v.  HamiUon  Ins.  Co.,  20  N.  Y.  52  ;  Wall  v.  The  East  Mimr, 
etc..  Ins  Co.,  7  N".  Y.  370  ;  Farmers'  Ins.  Co.  v.  Curnj  (Ky.)  2  W.  Ins.  Kev.  88  ; 
Besidence  F.  Ins  Co.  v.  Hannawald  (Mich.)  2  id.  88. 

^  Ames  V.  N.  Y.  Mut.  Ins.  Co.,  14  IST.  Y.  253  ;  Meadowcraft  v.  Standard  F.  Ins. 
Co.,  62  Penn.  St.  91  ;  Combs  v.  Hannibal  etc.,  Ins.  Co.,  43  Mo.  248  ;  Boas  v. 
World  etc.,  Ins.  Co.,  6  T.  &  C.  (N.  Y.)  364  ;  Owens  v.  Holland  Purchase  Ins.  Co., 
56  N".  Y.  565. 

"  Wood  V  Fireman's  Ins.  Co.,  126  Mass.  316. 

^  Com.,  etc.,  Ins.  Co.  v.  Union  Mut.  Ins.  Co.,  19  How.  (U.  S.)  318  ;  Perkins  v. 
Washington  Ins.  Co.,  4  Cow.  (N.,Y.)  645. 
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feitures  of  any  description,^  conditions  of  the    contracts ;  ^  may- 
change  the  contract  by  erasing  conditions  therein ;  ^  adding  pro- 


1  Jacobs  V.  National  Life  Ins.  Co.,  1  McArthur  (U.  S.)  632  ;  North  Berwick  Co. 
Y.  N.  E.  Ins.  Co.,  52  Me.  336  ;  4  Ben.  F.  I.  C.  790. 

2  Ide  V.  Phoenix  Ins.  Co.,  2  Biss.  (U.  S.)  333  ;  In  Cone  v.  Niar/ara  F.  Ins.  Co., 
3  T.  &  C.  (N.  Y.)  33  ;  aftd.  60  N.  Y.  619,  an  action  was  brought  upon  a  policy  of 
insurance  for  $3,000,  issued  to  one  Palmer,  and  loss  payable  to  the  plaintiff. 
The  plaintiff  asked  to  reform  the  policy  by  indorsing  upon  the  saTiie  the  consent 
of  the  company  that  the  dwelling-house  be  and  remain  vacant  in  accordance  with 
the  agreement  alleged  to  have  been  made  at  the  time  when  the  policy  was  taken 
out,  between  the  plaintiff  and  the  defendant's  agent.  It  appeared,  upon  the 
trial,  that  Carlton  G.  Palmer  owned  the  property,  and  the  plaintiff  held  judg- 
ments and  mortgages,  which  were  liens  upon  it,  to  a  considerable  amount.  On 
the  9th  of  June,  1869,  the  property  had  been  sold  at  a  sheriff's  sale,  and  the 
plaintiff  held  an  assignment  of  the  sheriff's  certificate  of  sale.  Palmer  remained 
on  the  premises,  it  being  understood  that  a  proper  amount  of  insurance  should 
be  procured  on  the  house.  In  May,  1870,  on  Palmer's  application,  a  $3,000  policy 
was  issued  thereon  by  the  Glen's  Falls  Insurance  Company,  by  Henry  B.  Barns, 
its  agent,  and  at  the  same  time  the  defendant's  general  agent,  and  having  full 
knowledye  of  all  the  liens  and  the  situation  of  the  title  to  the  premises,  and  that 
the  house  was  and  would  remain  vacant  until  the  September  following.  On  June 
1st  the  policy  was  issued  by  defendant,  by  Barns,  its  regularly  commissioned 
agent,  whereby,  for  $18,  it  insured  Palmer  against  loss  or  damage  by  fire  to  the 
amount  of  $3,000  on  the  house  ;  loss,  "  if  any,  payable  to  "  the  plaintiff,  "  as  his 
interest  may  appear,"  against  all  such  loss,  etc.,  "to  the  property  specified," 
etc.,  for  three  years  from  June  1,  1870.  This  insurance  was  procured  by  plaintiff 
with  Palmer's  knowledge  and  consent ;  was  applied  for  by  letter  to  Barnes,  who 
sent  his  agent,  who  came  to  see  plaintiff,  and  Barns  sent  the  policy  afterward 
to  plaintiff  by  mail.  On  June  4,  1870,  the  agent.  Barns,  mailed  to  the  defendant's 
home  office  in  New  York  his  written  report  of  this  risk,  which  was  there  received 
on  the  7th  of  June,  answering  the  printed  inquiry  as  to  "  occupation,"  as  follows  : 
"  Dwelling  not  occupied  now,  as  it  is  just  purchased,  but  will  be  soon."  Before  ac- 
cepting the  policy,  plaintiff  wrote  Barns  to  come  and  see  him,  and,  on  the  14th  of 
June,  Barns  went  there  and  examined  this  house,  and  then,  as  also  before  he 
sent  the  policy,  saw  and  knew  that  it  was  "  vacant,  unoccupied  and  not  in  use," 
and  the  plaintiff  then  informed  him  fully  of,  and  he  knew  the  situation  of  the  title, 
and  all  the  liens  thereon,  including  the  sheriff's  certificate  of  sale,  and  the  contract 
of22d  of  April,  also  when  Palmer's  time  to  redeem  expired,  and  when  the  time  the 
creditors  had  to  redeem  would  expire,  and  also,  that  the  house  would  probably  re- 
main "  vacant,"  etc.,  till  fall.  The  agreement  for  this  insurance  was  then  fully 
completed,  and  Barns,  as  such  agent,  accepted  the  $  18  from  the  plaintiff  as  the 
consideration  for  the  policy,  with  full  knowledge  of  all  the  facts  relating  to  the 
title  and  liens,  and  the  rights  and  interests  respectively  of  Palmer  and  the  plain- 
tiff, and  with  the  clear  and  express  understanding  that  this  house  would  prob- 
ably remain  vacant  until  September,  he  also  having  knowledge  of  all  the  terms 
and  conditions  of  the  policy.     The  agent.  Barns,  testified  he  did  not  know  he 

^  Dayton  Ins.  Co.  v.  Kelly,  24  Ohio  St.  345. 
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visions  or  exceptions  thereto  ;  ^  by  issuing  policies  upon  property 
upon  ■which  the  company  has  forbidden  him  to  issue  them,^  or  out- 


had  found  out  anything  as  to  the  situation  of  the  premises  or  interests  of  the 
parties  ;  that  he  did  not  know  fully  on  the  14th  of  June,  and  that  he  had  not 
learned  anything  in  particular  since  that  he  did  not  know  before.  On  August 
2,  the  house  insured,  then  of  the  value  of  $8,000,  was  burned,  and  on  the  next 
day  the  plaintiff,  in  reading  the  policy,  discovered  among  the  conditions  in  very 
small  type,  one  declaring  it  void  if  the  premises  were  at  tlie  time  of  insuring, 
or  should  remain  vacant,  etc.,  for  ten  days  without  an  indorsenient  of  the 
company's  consent  ;  but  neither  the  plaintiff  nor  Palmer  liad  any  knowledge  of 
any  such  condition  until  then.  No  objection  was  ever  made  by  the  defendant 
or  its  agents  to  the  house  being  or  remaining  vacant,  etc. ,  without  indorsement 
of  consent,  until  after  the  fire.  Notice  and  proofs  of  loss  were  duly  given  and 
furnished  ;  the  proof,  in  whicli  both  plaintiff  and  Palmer  joined,  having  been 
received  at  defendant's  home  office  in  New  York,  August  30,  to  which  no  ob- 
jection was  ever  made.  The  plaintiff's  liens  by  mortgages,  judgments  and  cer- 
tificate of  sale,  at  the  time  of  the  insurance  and  loss,  exceeded  $0,000,  and  the 
only  other  insurance  was  S  3,000.  On  September  14,  1870,  the  sheriff  executed 
and  delivered  to  the  plaintiff  the  usual  sheriff's  deed  of  the  premises  in  pursu- 
ance of  his  certificate  of  sale.  The  judge  found  in  favor  of  the  plaintiff,  and 
decreed  that  the  contract  be  reformed  as  claimed,  and  directed  a  judgment  for 
$3,315.  Exceptions  were  taken  to  various  decisions  made  upon  the  trial,  and, 
judgment  having  been  entered,  the  defendant  appealed  ;  and  the  judgment 
was  affirmed  at  general  term.  Miller,  P. J.,  saying:  "The  policy  upon  which 
this  action  was  brought  contained  a  condition  which  provided,  '  if  the  premises 
are  at  the  time  of  insuring,  or  during  the  life  of  this  policy,  become  vacant, 
unoccupied,  or  not  in  use,  and  remain  thus  for  over  ten  days,  whether  by  re- 
moval of  the  owner  or  occupant,  or  for  any  cause,  without  this  company's  con- 
sent is  indorsed  hereon,  this  insurance  shall  be  void  and  of  no  effect.'  This 
condition  was  printed  in  very  small  type,  and  was  not  discovered  by  the  plain- 
tiff or  Palmer  until  the  next  day  after  the  house  was  burned.  The  judge 
very  properly,  I  think,  allowed  testimony  to  show  that  the  agent,  at  the  time 
and  before  the  premium  was  paid,  knew  that  the  house  was  vacant,  and  that 
it  was  to  remain  unoccupied  until  the  9th  of  September  then  next,  unless  the 
plaintiff  should  find  a  married  man,  without  children,  to  go  in  as  a  tenant  ;  and 
in  accordance  with  the  proof,  also  properly  held  that  the  indorsement  of  the  con- 
sent on  the  policy  that  the  premises  might  be  and  remain  vacant  was  waived  by 
the  defendant's  agent,  and  that  the  defendant  was  estopped  from  setting  up  that 
the  poUcy  was  void  in  consequence  of  such  consent  not  being  indorsed  upon 
the  policy.  The  authority  of  an  agent  to  waive  conditions  of  this  character  is  estab- 
lished beyond  any  question,  and  the  books  are  full  of  cases  which  sanction  the 
principle.  Rowley  v.  Empire  Ins.  Co.,  36  N.  Y.  550;  Bodine  v.  Ex.  F.  Ins.  Co.,  51 
id.  117;  Carrol  v.  Charter  Oak  Ins.  Co.,  10  Abb.  N.  S.  166;  in  court  of  appeals,  38 
Barb.  302;  40  id.  292-4.  The  application  for  the  policy  was  made  by  mail  to  the 
agent  for  three  years'  insurance  from  the  1st  day  of  June,  1870,  the  day  of  its  date. 
On  the  4th  day  of  June,  a  report  of  the  same  was  mailed  to  the  defendant  by  the 

1  Gloucester  Mfg.  Co.  v.  Howard  Ins.  Co.,  5  Gray  (Mass.)  497,  4  Ben.  F.  I.  C.  32. 

2  Citizens''  Mut.  F.  Ins.  Co.  v.  Sortwell,  8  Allen  (Mass.)  217. 
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side  of  his  jurisdiction,^  and  indeed  in  all  cases  where  the  principal 
has  clothed  the  agent  with  apparent  authority,  he  is  bound  by  acts 


agent,  containing  a  statement  to  the  effect  that  the  dwelling  was  vmoccupied,  but 
would  be  occupied  soon.  The  fact  that  the  report  of  the  agent  was  made  on  the  4th 
day  of  June  does  not,  I  think,  impair  the  authority  of  the  agent  to  make  the  waiver 
afterward.  There  was  evidence  to  establish  that  the  policy  was  not  accepted  until 
the  agent  had  been  written  to  and  came  and  saw  the  plaintiff  on  the  14th  of  June, 
examined  the  house  and  knew  that  it  was  for  some  time  to  remain  vacant  and  un- 
occupied, and  also  learned  the  situation  of  the  title.  After  this  the  premium  was 
paid,  and  the  contract,  which  was  imperfect  then,  became  complete.  It  was  not 
fully  consummated  antecedent  to  the  payment  of  the  premium,  and  then  only  be- 
came perfect.  «■  *  *  Without  discussing  the  question,  how  far  the  act  of  the 
agent  in  not  making  the  proper  statement  in  the  policy,  after  the  title  had  been 
specifically  stated,  may  affect  the  omission  alleged  to  have  been  made,  it  is  a  sufficient 
answer,  to  this  objection  to  say  that  no  such  defense  was  set  up  in  the 
answer  nor  any  such  point  made  upon  th-e  trial.  *  *  After  a  careful  examina- 
tion of  the  whole  case,  it  is  entirely  apparent  that  the  plaintiff  and  the  agent  of  the 
defendant  both  understood  that  the  house  was  to  remain  vacant  until  the  9th  of 
September,  and  that  the  insurance  was  intended  to  cover  a  house  which  then  was 
and  afterward  was  to  continue  to  remain  unoccupied  for  the  period  of  time  named. 
It  is  also  equally  clear,  that  the  plaintiff  did  not  know  of  the  provision  in  the  policy 
on  this  subject,  and  it  was  an  entire  misapprehension  and  mistake  on  his  part  in 
taking  the  policy  in  this  form.  To  allow  it  to  stand  under  such  circumstances  and 
defeat  the  plaintiff's  claim,  would  be  contrary  to  the  evidence;  and  I  am  of  the 
opinion  that  the  judge  properly  arrived  at  the  conclusion  that  the  plaintiff  was 
entitled  to  the  equitable  relief  suitable  to  the  case,  and  to  a  reformation  of  the  policy 
in  this  respect." 

^Lightbody  v.  N.  A.  Ins.  Co.,  2.3  Wend.  (N.  Y.)  18;  ^tna  Ins.  Co.,  v.  Maguire, 
51  111.  342.  In  Wlnans  v.  Allemania  F.  Ins.  Co.,  38  Wis.  392,  the  principle  that 
the  agent  of  an  insurance  company  may  waive  by  parol  a  condition  in  the  policy 
issued  by  him  was  affirmed.  This  case  involved  a  parol  agreement  in  reference  to 
the  use  of  gasoline.  There  was  an  indorsement  upon  the  policy  as  follows  :  "  Per- 
mission is  granted  to  light  the  premises  with  gasoline  gas  when  the  generator  is  re- 
moved thirty  feet  from  the  building,"  but  there  was  another  clause  in  the  policy 
which  provided  that  "the  generating,  evaporating  or  using,  within  any  building 
where  this  policy  may  apply,  or  contiguous  thereto,  of  gasoline,  benzine,  naphtha,  or 
of  any  substance  for  burning  gas  or  vapor,  for  lighting,  other  than  the  ordinary 
street  gas  or  kerosene,  is  prohibited,  unless  permitted  in  \^Titing  hereon." 
The  building  had  previously  been  lighted  with  gasoline  gas,  generated  within 
thirty  feet  from  the  building,  and,  at  the  time  when  the  policy  was  issued,  the 
agent  through  whom  it  was  procured  knew  the  fact  that  the  building  was  lighted 
by,  and  that  the  gasoline  gas  was  generated  within  tliirty  feet  from  the  building, 
and  that  the  plaintiff  was  then  engaged  in  removing  the  business  and  fixtiu^es  and 
putting  lamps  in  their  places  for  the  purpose  of  burning  kerosene,  and  that  the 
agent  rnnsented  orally  that  the  premises  might  be  lighted  with  gasoline  until  the 
change  could  be  effected.  The  premises  having  been  consumed  before  the  change 
could  be  effected,  the  court  held  that  the  company  was  estopped  from  setting  up 
a  breacli  of  this  condition,  because  of  the  knowledge  of  the  agent  that  gasoline  was 
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done  by  him  within  the  scope  thereof,  although  in  violation  of  the 
orders  of  the  principal  or  in  excess  of  the  powers  actually  con- 
ferred upon  him.^ 


used  xoJien  the  policy  was  issued,  and  because  of  his  oral  consent  that  it  might  be 
used  untii  a  change  could  be  made.  In  Miller  v.  Phenix  Ins.  Co.,  21  Iowa,  203; 
1  Am.  Rep.  262,  it  was  held  that  local  agents  of  foreign  insurance  companies, 
appointed  by  a  general  agent,  may  bind  the  companies,  though  their  acts  may  be 
in  violation  of  certain  limitations  on  their  authority,  unknown  to  the  assured.  An 
agent  may  waive  forfeitures.  Bodine  v.  Exchange  F.  Ins.  Co.,  .51  K.  Y.  117;  10 
Am.  Rep.  566  ;  Shearman  v.  Niagara  F.  Ins.  Co. ,  46  N.  Y.  526  ;  7  Am.  Rep.  380  ; 
Miner  v.  Phoenix  Ins.  Co.,  27  Wis.  693;  9  Am.  Rep.  429;  Walsh  v.  ^tna  Life  Ins. 
Co.,  30  Iowa,  133;  6  Am.  Rep.  664.  An  agent  may  receive  a  premium,  with  bind- 
ing force,  after  the  time  stipulated  for  payment.  See  Bouton  v.  American  Life 
Ins.  Co.,  25  Conn.  542;  Wing  v.  Harvey,  27  Eng.  L.  &.  Eq.  140.  It  is  no  defense 
to  an  action  on  an  insurance  policy  that  the  agent  acted  beyond  his  authority,  unless 
it  shall  appear  that  the  assured  knew  or  ought  to  have  known  the  precise  limits  of 
the  authority.  Bbeesb,  C.  J.,  in  JElna  Ins.  Co.  v.  Maguire,  51  111.  342.  See 
Eastern  It.  R.  Co.  v.  Belief  Ins.  Cq.,  105  Mass.  570;  Sheldon  v.  Com.  Mut.  Life  Ins- 
Co.,  25  Conn.  207. 

^  Beebe  v.  Hartford  Ins.  Co.,  25  Conn.  51;  N.  Y.  Cen.  Ins.  Co.,  v.  National,  etc., 
Ins.  Co.,  20  Barb.  (N".  Y.)  476;  aff'd,  15  N.  Y.  85;  Nicoly.  American  Ins.  Co.,  3 
W.  &  M.  (U.  S.)  529;  Gloucester  Mfg.  Co.  v.  Howard  F.  Ins.  Co.,  5  Gray  (Mass.) 
497.  In  a  case  recently  decided  in  the  Supreme  Court  of  Georgia,  not  yet 
reported,  M.  F.  D.  Ins.  Co.  v.  Coleman  (decided  May,  1877),  the  court  held  that 
parol  evidence  is  admissible  to  prove  that  the  insurance  agent  knew  a  fact  which 
he  ought  to  have  stated  in  the  policy  but  did  not  and  that  to  render  a  contract 
of  insurance  void  imder  the  Code  of  Georgia  for  any  matter,  whether  of  covenant 
or  representation,  there  must  be  some  degree  of  materiality  in  such  matter;  also 
that  the  cash  value  of  a  house  is  not  necessarily  what  it  cost  to  build  it,  or  what 
it  would  cost  to  build  a  similar  house  at  the  same  place.  In  an  Illinois  case, 
Hartford  Ins.  Co.  v.  Farrish  73  111.  166  5  Ins.  L.  J.  46,  the  agent  of  the  defendant 
accepted  a  risk  of  $5,500  in  a  certain  warehouse.  The  defendant  offered  to  prove 
that  the  agent  laad  authority  only  to  take  limited  risks  therein,  and  that  the  limita- 
tion had  been  reached  before  this  risk  was  taken,  but  the  com-t  held  that  the  evidence 
was  not  admissible,  unless  the  defendant  also  shew  that  the  plaintiff,  before  the 
policy  was  delivered  to  him,  had  notice  of  the  limitation  upon  the  agent's  authority. 
Imperial  F.  Ins.  Co.  v.  Murray,  73  Penn.  St.  13.  In  Lungstrass  v.  German  Inn. 
Co.,  51  Mo.  107;  8  Am.  Kep.  100,  it  was  held  that  a  person  wlio  deals  with  an 
agent  or  of&cer  of  a  corporation  who  assumes  authority  to  act  in  certain  matters, 
when  no  want  of  authority  is  apparent  or  brought  to  his  knowledge,  and  nothing 
occurs  which  would  lead  the  party  to  suppose  that  he  is  not  authorized  to  act  in 
that  respect,  the  company  is  bound,  although  the  agent  in  fact  had  no  power  to 
do  the  act  in  question.  See  also,  Fayles  v.  National  Ins.  Co.  49  Mo.  380;  Wash- 
ington F.  Ins.  Co.  V.  Davidson,  30  Mo.  91;  ^Etna  Ins.  Co.  v.  Maguire,  51  111.  342; 
Eclectic  Ins.  Co.  y.Fahrenkrug,  ante;  Farmers^  etc.  Ins.  Co.  v.  C'/ies/iimt,  50  111.  111. 
In  Hotchkiss  Y.  Germania  F.  Ins.  Co.,  5  Hun  (X.  Y.)  9,  the  agent  was  furnished 
with  blank  policies  signed  by  the  president  and  secretary  to  be  filled  up  and 
delivered  to  persons  who  might  wish  to  contract.     He  had  the  right  to  renew 
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Insurer  estopped  by  waiver  of  agent  of  breach  of  conditions,  when. 

Sec.  415.  That  an  insurance  agent  authorized  to   make   con- 
tracts of  insurance  and  issue  policies,  may  waive  forfeitures  and 


policies,  to  fix  the  premiums,  and  to  receive  and  remit  them  to  the  company.  It 
was  held  that  he  had  authority  to  make  a  parol  agreement  to  insure  and  to  waive 
the  payment  of  the  premium,  notwithstanding  the  printed  condition  of  the  policies 
stipulated  that  the  risk  should  not  copmence  tiU  payment  of  premium.  DeGroot 
V.  Fulton  F.  Ins.  Co.,  4  Roh.  (N.  T.)  504;  N.  F.  F.  &  M.  Ins.  Co.  v.  Schettler,  38. 
lU.  166;  Dayton  Ins.  Co.,  v.  Kelly,  ante.  In  Gloucester  Mamtf.  Co.  v.  Howard  F. 
Ins.  Co. ,  5  Gray  (Mass. )  497,  the  defendant  furnished  G.  &  C.  with  policies  signed 
in  hlank,  for  them  to  write  in  the  consideration,  amount  insured,  and  all  other 
matters  pertaining  to  the  contract.  G.  &  C.  issued  a  policy  upon  certain  build- 
ings in  course  of  construction,  but  insured  refused  to  receive  it  or  to  pay  the  pre- 
mium, on  the  ground  that  the  printed  stipulations  prevented  its  operation,  while 
the  buildings  were  being  constructed.  G.  &  C.  made  an  indorsement  assuming 
the  risk  while  the  buildings  were  being  constructed,  notwithstanding  the  stipula- 
tions mentioned.  Insurers  had  not  any  notice  of  the  indorsement  until  after  the 
loss  occurred.  Before  the  buildings  were  completed  they  were  consumed  by  fire. 
Held,  insured  had  the  right  to  assume  that  G.  &  C.  were  authorized  to  make  the 
indorsement,  therefore  insurers  were  liable  for  the  loss.  It  is  not  the  real,  but 
the  apparent  authority  that  controls,  and  the  jury  are  to  say  whether  the  agent 
had  authority  in  a  given  case.  Hough  v.  City  F.  Ins.  Co.,  29  Conn.  16;  ^bM 
Ins.  Co.  V.  Maguire,  51  111.  342.  In  Franklin  F.  Ins.  Co.  v.  Massey,  .33  Penn  St. 
221,  a  policy  was  issued  to  the  plaintiff  for  one  year,  and  for  the  full  term  of  any 
future  time  or  times  for  which  a  premium  shall  be  paid  and  indorsed,  or  otherwise 
acknowledged  in  writing  by  the  secretary  or  other  authorized  oflScer.  It  was 
renewed  from  year  to  year  for  about  six  years,  when  the  company  directed  the  agent 
who  renewed  it,  to  cancel  it,  of  which  he  notified  insured;  but  he  did  not  pay  or 
offer  to  insure  the  return  premium.  Before  that  was  done  the  loss  occurred.  It 
was  held  that  the  authority  of  the  agent  did  not  depend  on  that  which  was  actually 
delegated  to  him  by  the  company,  but  on  that  which  the  plaintiff  had  a  right  to 
helieve  was  given  him;  that  the  principal  was  bound  to  dissent  from  the  act  of 
his  agent  in  renewing  the  policy,  within  a  reasonable  time  after  the  fact  of  renewal 
was  communicated,  and  if  that  was  not  done  the  company  could  not  subsequently 
repudiate  his  acts.  Where  the  policy  provided  that  it  shonlil  be  void  if  assigned 
without  the  assent  of  tlie  secretary.  The  agent  indorsed  consent  and  reported  to 
the  company  who  did  not  dissent.  Held  that  whether  the  agent  had  authority  to 
assent  or  not,  if  he  was  iu  the  habit  of  doing  so,  the  company  were  bound. 
Farmers,'  etc.,  Ins.  Co.  v.  Taylor.  73  Penn.  St.  342.  In  Baubie  v.  .^Etna  Ins.  Co., 
2  Dil.  U.  S.  C.  C.)  156,  the  company  supplied  the  agent  with  blank  policies  signed 
by  the  company's  officers.  He  was  authorized  to  fill  them  up  and  to  deliver  them 
up  and  to  deliver  them  without  first  consulting  the  company.  He  filled  up  and 
dehvered  one  for  $4,000,  upon  the  property  in  question,  insuring  it  for  six  months; 
renewed  it  iu  writing  for  six  months  longer,  but  beyond  that  there  was  no  further 
written  renewal.  The  insured  claimed  an  agreement  resting  hetneen  the  agent 
and  himself,  that  the  agent  would  keep  the  property  constantly  insured  by  renew- 
ing the  policy  every  six  months,  and  draw  for  the  premium.  It  was  held  that  the 
powers  of  an  insurance  agent  are  presumed  to  be  coextensive  with  the  business 
intrusted  to  his  care;  and  his  presumed  powers  were  not  to  be  narrowed  by  limita- 
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reinstate  and  restore  a  void  policy,  as  a  valid  instrument,  is  held 
by  numerous  cases.  Indeed,  it  is  a  power  incident  to  the  authority 
to  make  a  contract  of  insurance,  and  the  company  is  as  much 
estopped  from  denying  that  he  possessed  such  power,  as  it  is  from 
denying  his  authority  to  make  contracts  when  it  has  delegated 
such  power  to  him,  or  permitted  him  to  exercise  it.  Thus,  in  a 
New  York  case,^  the  policy  contained  a  condition  that  if  the  prop- 
erty insured  was  conveyed,  without  the  assent  of  the  company,  it 
should  be  void.  The  property  was  conveyed  to  the  plaintiff' 
March  4, 1867,  and  its  renewal  procured  by  the  vendor  March  21, 
1867,  and  on  April  15th  following,  the  defendant's  agents  assented 
to  such  conveyance,  and  to  an  assignment  of  the  policy  of  the 
plaintiff,  and  the  court  of  appeals  held  that  the  policy  was  thereby 
reinstated.  The  defendant  insisted  that  the  policy  ivas  made  void 
hy  the  transfer,  and  that  being  void  when  the  agents  assented  to  the 
conveyance,  and  assignment  of  the  policy,  they  had  no  authority  to 
reinstate  it.  They  further  insisted  that  as  the  property  was  con- 
veyed March  4th,  the  vendor  had  no  insurable  interest  on  March  2\st 
when  the  policy  was  renewed  in  his  name,  and  that  the  policy  for 
this  cause  being  void,  the  consent  of  their  agent  to  its  transfer  to 
the  plaintiff,  knowing  the  facts  when  the  assent  was  given,  did  not 
render  it  an  operative  or  valid  instrument.  But  the  court  held 
otherwise  and  the  opinion  of  Chuech,  C.  J.,  upon  this  point  is. 
given  in  the  subjoined  note.^ 


tions  not  communicated  to  the  person  dealing  with  him;  that  if  the  agent  did  not 
exceed  his  apparent  authority,  the  company  were  bound  by  his  acts.  Palm  v.  Me- 
dina, etc.,  his.  Co.,  20  Oliio,  529;  Dayton  Lis.  Co.  v.  Kelly,  24  Oliio  St.  345;  Impe- 
rial F.  Ins.  Co.  V.  Murray,  73  Penn.  St.  13;  Hotchkiss  v.  Germania  Ins.  Co.,  5 
Hun  (K.  T.)  90.  The  imposition  of  a  duty  implies  a  power  necessary  for  its  per- 
formance. Baker  v.  Cotter,  45  Me.  256;  Gloucester  Manuf.  Co.\.  Howard  Ins.  Co., 
5  Gray  (Mass.)  597. 

1  Sherman  v.  Niagara  F.  Ins.  Co.,  46  N".  T.  526;  7  Am.  Rep.  380. 

^He  said  :  "  The  points  relied  upon  by  the  appellants  in  this  court  are  the  same 
presented  upon  a  motion  for  a  nonsuit,  when  the  plaintiff  rested,  and  again  at  the 
close  of  the  evidence.  They  are,  substantially:  1.  That  the  property,  having  been 
transferred  without  the  consent  of  the  company,  the  renewal  of  the  policy  after- 
ward without  such  consent  was  void,  and  rendered  the  policy  a  wager  policy,  void 
both  by  statute  and  common  law;  2.  That  there  was  no  evidence  of  a  consent  on 
the  part  of  the  company  to  a  transfer  of  the  property  to  the  plaintiff;  and  3.  That 
there  was  such  a  change  of  possession  of  the  property  as  to  render  the  policy  void. 
The  property  was  transferred  to  the  plaintiff  on  the  4th  of  March,  1867,  the  renewal 
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Pacit  per  aTinm,  f  acit  per  se — ^Apparent  authority  the  test. 

Sec.  416.  The  rule  is  not  a  doubtful  one,  either  in  policy  or 
principle,  that  in  transactions  of  this  character,  where  one  of  two 


was  made  the  21st  of  March,  and  on  the  loth  of  April  of  the  same  year  the  policy 
was  transferred  to  the  plaintiff.    On  the  same  day  the  defendant,  by  its  agent, 
by  an  indorsement  on  the  back,  consented  to  such  transfer  of  the  policy.  It  is  well 
settled  that  the  person  insured  must  have  an  insurable  interest  in  the  property 
(Fowler  v.  New  York  Ins.  Co.,  26  N.  T.  422;  Ruse  v.  Mutual  Benefit  Life  Ins.  Co. 
23  id.  516) ;  and  one  of  the  conditions  of  the  policy  is,  that  if  any  transfer  of  the 
title  or  possession  of  the  property  is  made,  without  the  consent  of  the  company, 
the  policy  shall  be  void.     Assuming  that  when  Lewis  J.  Shearman  transferred  the 
property  he  retained  no  insurable  interest,  I  cannot  assent  to  the  position  that  the 
policy  thereby  become  a  wager  policy,  and  void  in  the  sense  that  it  was  an  illegal 
contract,  and  that  it  could  not  be  revived  and  restored  to  life  by  the  act  of  the 
defendant.     It  was  void,  not  for  any  vice  or  illegality  in  the  contract  itself,  but 
for  the  reason  that  there  was  nothing  upon  which  it  could  operate.    Howard  v. 
Albany  Ins.  Co.,  3  Denio,  301.     The  parties,  it  is  true,  agreed  that  in  a  certain 
contingency  it  should  be  void ;  and  if  a  loss  had  occurred  during  that  period,  no 
action  could  have  been  maintained  upon  the  policy,  but  the  happening  of  the  con- 
tingency did  not  impress  upon  the  contract  the  character  of  illegality,  so  that  no 
subsequent  agreement  could  restore  it.     The  case  of  Gray  v.  Hook,  4  N.  T.  449, 
cited  by  the  learned  counsel  for  the  appellant,  will  serve  to  illustrate  the  distinc- 
tion between  a  contract  valid  in  its  creation,  which  has  become  void  by  an  act  of 
the  party  so  that  it  cannot  be  enforced,  and  one  that  is  illegal  and  contrary  to 
public  policy.     In  that  case  the  cause  of  action  grew  out  of  an  agreement  between 
the  plaintiff  and  defendant,  by  which  one  of  them  was  to  withdraw  his  application 
for  appointment  to  an  officer  by  the  governor  in  favor  of  tlie  other,  upon  an  agree- 
ment to  divided  the  fees.    The  court  very  properly  held  that  this  agreement  was 
contrary  to  public  policy  and  void  at  common  law,  and  being  thus  tainted,  no  new 
agreement  entered  into  to  carry  into  effect  any  of  its  provisions  was  valid.     The 
same  principle  was  decided  by  this  court  in   Woodworth  v.  Bennett,  43.  X.  T.  273. 
But  this  principle  is  not  applicable  to  the  present  case.     Here  the  original  con- 
tract was  lawful  and  valid;  it  was  not  tainted  with  vice  of  corrupting  or  other 
illegality.     It  liad  become  void  according  to  its  terms,  and  in  that  condition  it 
■could  not  be  enforced;  but  it  was  not  beyond  resurrection  by  the  act  of  the  parties 
themselves.     I  am  aware  that  there  is  an  intimation,  by  Bkonsox,  J.,  m  Smithy. 
Sarator/a  County  Mutual  Fire  Biswance  Company,  3  Hill,  508,  that  a  mere  waiver 
would  not  revive  such  a  policy.     He  says:  'It  is  diiiicult  to   see  how  anything 
short  of  a  new  creation  could  impart  vitality  to  this  dead  body.'  He  did  not,  how- 
ever, intend  to  decide  the  question  of  waiver,  and  added  :  '  But  it  is  unnecessary 
to  put  this  case  upon  the  ground  that  the  forfeiture  could  not  be  waived  ; '   and 
then  proceeds  to  show  that  there  had  been  no  waiver.     In  7  Hill,  49,  in  a  similar 
case,  Beabdsley,  J.,  said:  'Wliethera  policy,  after  having  become  void  by  the 
alienation  of  the  property  insured,  can  be  restored  to  vitality  by  a  mere  act  of 
waiver  on  the  part  of  the  underwriters,  need  not  now  be  decided.'     Precisely  what 
is  intended  as  a  '  mere  act  of  waiver '  is  not  very  clear  ;  but  it  is  probable  that 
both  of  the  learned  judges  intended  to  make  a  distinction  between  such  an  act  and 
an  act  which  would  amount  to  an  agreement  to  revive  and  continue  the  contract.     I 
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persons  must  sustain  a  loss,  the  loss  must  fall  upon  him  who  has 
made  it  possible  for  the  other,  innocently,  to  be  placed  in  a  posi- 


have  been  unable  to  find  any  adjudged  case  holding  that  such  forfeiture  may  not 
be  waived,  and  such  policy  revived,  by  an  act  from  which  the  consent  of  the  under- 
writers may  fairly  be  inferred.  The  authorities  in  this  State  and  elsewhere  are 
quite  decisive  that  it  may  he  done.  Solms  v.  Rutgers'  Fire  Ins.  Co.,  5  Abb.  (K.  S.) 
201  :  Howell  v  Knickerbocker  Fire  Ins.  Co.,  44  IST.  Y.  276  ;  Wolfe  v.  Security  Fire 
Ins.  Co.,  39  id.  51 ;  Hooper  v.  Hudson  Biver  Fire  Ins.  Co.,  17  id.  424  ;  Carroll  v. 
Charter  Oak  Fire  Ins.  Co.,  38  Barb.  402  ;  Keeler  v.  Niagara  Fire  Ins.  Co.,  16  Wis. 
623.  It  is  claimed,  however,  by  the  counsel  for  the  appellant,  that,  when  the  re- 
newal was  obtained,  the  transfer  had  been  made,  and  that  this  renewal  constituted 
a  new  policy,  which  was  void  and  illegal  within  the  principles  before  stated.  I  do 
not  think  so.  The  renewal  simply  revived  the  original  policy,  and  continued  it 
with  all  the  virtue  which  it  would  have  had,  for  any  purpose,  if  it  had  not  expired. 
Besides,  Lewis  J.  Shearman  had  an  insurable  interest  remaining,  as  lessee  and 
owner  of  the  equity  of  redemption,  which  may  be  deemed  sufficient  to  obviate  this 
objection.  The  important  question  is,  whether  the  forfeiture  was  waived  and  the 
policy  revived  by  the  consent  of  the  defendant  to  the  transfer  of  it  to  the  plaintiff.  In 
the  case  of  an  insurance  upon  goods,  it  has  been  held  by  this  court,  that  a  request 
that  the  company  would  consent  to  an  assignment  of  the  policy  was  sufficient  notice 
to  them  that  the  party  making  it  had  acquired,  or  was  about  to  acquire,  some  inter- 
est in  the  goods  insured,  and  was  a  compliance  with  the  condition  of  the  policy  on 
that  subject.  Hoopers.  Hudson  Bieer  Fire  Ins.  Co.,  17  N.  Y.  424  ;  Wolfe  v.  The 
Security  Fire  Ins.  Co.,  39  id.  49.  An  assignment  of  the  policy  would  be  useless  for 
any  purpose,  unless  the  assignee  had  some  interest  in  the  subject  insured.  This 
interest  may  be  as  owner  or  incumbrancer,  but  whatever  it  is,  the  underwriters,  by 
consenting  to  the  assignment,  agreed  to  become  answerable  to  the  assignee,  to  the 
extent  of  whatever  interest  he  has.  and  if  the  whole  interest  is  transferred,  the 
•consent  is  equivalent  to  an  agreement  to  be  liable  to  the  assignee  upon  the  policy  as 
a  subsisting  operative  contract.  I  see  no  reason  why  the  same  rule  should  not 
apply  to  a  policy  upon  real  as  well  as  personal  property,  but  it  is  mmecessary  in  this 
case  to  determine  that  the  request  to  assign  was  a  sufficient  notice  of  the  transfer  of 
the  property,  because  it  expressly  appears  that  the  agent  was  informed  of  the  fact 
at  the  time  the  request  was  made.  It  is  objected  that  the  agent  was  not  informed 
of  the  time  of  the  transfer,  nor  that  the  renewel  was  subsequent  to  the  transfer,  but 
this  is  not  material.  It  is  enough  that  the  plaintiff  requested  that  he  should  be 
substituted  as  the  insured,  on  the  ground  that  the  property  had  been  transferred  to 
him,  and  the  company  consented  to  it.  It  is  of  no  importance  whether  his  convey- 
ance was  recent  or  remote,  nor  whether  they  knew  that  the  policy  was  void  at  the 
time  of  the  renewal  by  reason  of  the  transfer  before  that  time.  They  might  have 
insisted  upon  the  forfeiture  if  they  so  elected,  at  whatever  time  it  was  made.  They 
knew  that  the  policy  was  void  when  the  request  was  made,  and  they  chose  to  revive 
it,  and  thereby  consented  to  insure  the  property  in  the  hands  of  the  plaintiff  as 
effectually  as  if  they  had  given  a  new  policy  to  him.  The  retention  of  the  premium 
received  on  the  renewal  was  a  good  consideration  for  this  agreement.  No  other 
construction  can  be  given  to  the  transaction.  The  condition  requiring  consent  is 
important  to  underwriters,  to  enable  them  to  determine  the  character  and  standing 
of  the  insured  ;  and  when  they  agree  to  a  transfer  of  a  policy  to  a  particular  person, 
knowing  that  he  owns  the  subject  insured,  the  whole  purpose  of  the  provision  is 
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tion  where  loss  might  result  to  him  except  for  the  application  of 
this  rule.  It  would  be  disastrous  to  commercial,  as  well  as  other 
interests,  if  a  person,  by  acting  through  the  agency  of  another, 
could  shield  himself  from  liability  for  such  person's  acts,  ad  libitum. 
Fortunately,  no  such  rule  exists,  and  he  who  entrusts  authority  to^ 
another,  in  whatever  department  of  business,  is  bound  by  all  that 
is  done  by  his  agent  within  the  scope  of  his  apparent  power,  and  can- 
not screen  himself  from  the  consequences  thereof  upon  the  ground  that 
no  authority  in  fact  was  given  him  to  do  the  particular  act,  unless  the 
act  was  clearly  in  excess  of  his  apparent  authority,  or  was  done  under 
such  circumstances  as  put  the  person  dealing  with  him,  upon  in- 
quiry, as  to  the  agent's  real  authority  ;  and  no  exception  to  this  rule 
exists  in  the  law  of  insurance.  It  is  always  a  question  of  fact 
whether  the  act  was  done  under  such  circumstances  that  the  as- 
sured had  a  right  to  believe  that  the  agent  was  clothed  with 
authority  to  do  the  particular  act  in  question. 

The  rule  may  be  said  to  be  that,  unless  notice  is  given  to  the  as- 
sured, that  in  respect  of  certain  matters  within  the  scope  of  his  ap- 
parent authority,  certain  limitations  are  imposed  upon  the  agent,  Ms 
acts  within  the  scope  of  such  authority  shall  be  treated  as  the  acts  of 
his  principal,  and  not  the  acts  of  the  person  with  whom  he  deals  as 
the  representative  of  the  principal,  even  though  the  policy  declares 
him  the  agent  of  the  assured.^  The  question  is  not  what  the  powers 
of  the  agent  in  fact  were,  but  tvhat  power  did  the  company  hold  him 
out  as  possessing?  From  the  business  with  which  the  agent  was 
entrusted,  had  the  assured  a  right  to  understand  that  he  had 
authority  to  do  the  particular  act,  in  reference  to  which  the  prin- 


complied  with,  and  they  have  no  interest  to  know  how  or  why  he  acquired  it.  The 
only  remaining  point  made  is,  that  the  possession  of  the  premises  was  changed, 
whicli  rendered  the  policy  void.  Lewis  J.  Shearman  remained  the  occupant  of  the 
premises,  and  was  temporarily  absent  with  his  f  amUy  at  the  time  of  the  fire.  The 
house  was  in  charge  of  one  Brown  for  him.  This  is  not  such  a  change  of  posses- 
sion as  will  avoid  the  policy.  Brown's  possession  was  in  fact  and  in  law  Shear- 
man's posession.  Ho  was  Shearman's  servant.  *  *  It  was  never  contemplated 
that  the  assured  should  remain  constantly  on  the  premises." 

1  Commercial  Ins.  Co.  v.  Ites,  56  lU.  402  ;  Columbia  Ins.  Co.  v.  Cooper,  50  Penn. 
St.  331  ;  Beebe  v.  Hartford,  etc.,  Ins.  Co.,  25  Conn.  51  ;  Ins.  Co.  v,  WilMnsm,  13 
Wail.  (U.  S.) 

'^  Eclectic  Life  Ins.  Co.  v.  Fahrenkrug,  68  111.  463. 
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<5ipal  denies  his  authority.^  In  order  to  charge  the  company,  the 
-assured  must,  from  the  facts,  be  warranted  in  relying  upon  it  that 
the  agent  had  authority  to  do  the  act  in  question,  and  to  bind  the 
company  in  respect  of  the  matter  with  which  it  is  sought  to 
change  it.^ 

False  answers  to  questions  avoid  the  policy,  and  where  the  agent 

1  Mtna  Ins.  Co.  v.  Magulre,  51  111.  354  ;  Washinrjtom  F.  Ins.  Co.  v.  Davidson, 
30  Md.  91  ;  Home  Life  Ins.  Co.  v.  Pierce,  5  Ins.  L.  J.  290  (111.)  ;  Farmers'  etc.. 
Ins.  Co.  V.  Cheshunt,  50  111.  Ill  ;  In  Franklin  F.  Ins.  Co.  v.  Murray,  73  Penn.  St. 
13,  the  defendant's  agent  entered  into  a  contract  with  the  plaintiff  to  insure  his 
property  from  year  to  year,  at  a  certain  rate.  After  the  insurance  had  been  kept 
on  foot  for  about  six  years,  the  company  directed  the  agent  to  cancel  it,  of 
which  he  notified  the  assured,  but  did  not  offer  to  refund  the  unearned  premium, 
and  a  loss  haviug  occurred,  the  defendants  denied  the  authority  of  tlie  agent  to 
renew  the  policy.  The  court  held,  however,  that  the  defendant's  liability  did  not 
depend  upon  what  authority  they  had  actually  defegated  to  the  agent,  but  upon 
that  which  the  assured  had  a  right  to  believe  was  given  him.  In  Dayton  Ins.  Co. 
V.  Kelly,  ante,  the  agent  erased  certain  conditions  from  the  contract  before  its 
delivery  to  the  plaintiff,  and  the  court  held  that,  as  the  insurers  held  the  agent 
out  as  having  apparent  autliority  to  deliver  the  contract,  with  or  without  the  con- 
dition ;  that  delivering  it  with  the  condition  erased,  was  not  notice  to  the  assured 
that  he  exceeded  his  authority,  because  the  assured  had  no  means  of  knowing 
whether  the  agent  exceeded  his  authority  or  not.  Keenan  v.  Missouri  Ins.  Co. , 
12  Iowa,  120;  Mound  City  Life  Ins.  Co.  v.  Heeth,  49  Ala.  529.  In  Ide.  v.  Ph(Bnix 
Ins.  Co.,  2  Biss.  (U.  S.  C.  C.)  333,  the  insurer's  agent  was  familiar  with  the  prop- 
erty, and  oifered  to  insure  $1,000  for  a  terra  of  three  years  for  a  premium  of 
$13.50,  which  money  was  paid  to  him.  Insured  called  for  the  policy  frequently, 
hut  failed  to  get  it,  and  soon  after  he  left  the  State.  The  property  was  burned  by 
an  accidental  fire  before  any  policy  was  delivered,  and  before  the  agent  remitted 
the  money  to  the  company.  It  appeared  that  the  agent  had  never  reported  the 
risk  to  the  company,  but  had  converted  the  premium  to  his  own  use.  Prompt 
notice  of  the  loss  was  give  to  the  agent,  who  said  he  was  satisfied  that  the  loss 
was  all  right,  and  promised  payment  of  the  claim  on  different  occasions  between 
the  autumns  of  1864  and  1866.  In  1866  the  agent  notified  insured  that  the  com- 
pany would  not  pay  the  claim.  It  was  held  that  the  agent  had  authority  to  waive 
proofs  of  loss;  his  acts  and  assurances  in  regard  to  the  payment  of  the  loss  were 
also  sufficient  to  waive  the  clause  which  required  suits  to  be  brought  within  one 
year  after  the  loss;  and  the  claim  could  be  enforced  without  the  delivery  of  a 
policy,  hence  the  complainant  was  entitled  to  recover  the  amount  insured  with  in- 
terest and  costs  of  suit. 

2  In  Winneshelck  Ins.  Co.  v.  Holzgrafe,  53  111.  516;  5  Am.  Eep.  64,  the  plaintiff 
•sought  to  charge  the  insurer  with  liability  upon  a  parol  contract  of  insurance 
made  with  its  agent  pending  an  application  for  insurance.  Beebse,  C.  J.,  said  : 
"The  appellee  insists  there  was  a  contract  of  insurance  made  by  the  lawfully 
authorized  agents  of  the  company.  That  contract  must  rest  in  parol,  for  it  is  not 
found  in  the  writings  we  have  been  considering.  Taking  the  representations  and 
declarations  of  these  agents  made  to  complainant,  in  connection  with  his  written 
application  to  the  company  for  insurance,  a  contract  may  he  predicated  upon 
them.    The  question  then  arises  as  to  the  power  of  these  agents  to  make  such  a 
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is  merely  an  agent  to  solicit  risks,  notice  to  him  that  certain  mat- 
ters stated  are  incorrect,  is  not  notice  to  the  company.^  There  are 
cases  2  that  hold  that  notice  to  the  agent  is  notice  to  the  insurer, 
but  this  does  not  extend  beyond  matters  within  the  real  or  ap- 
parent power  of  the  agent.  When  the  assured  knows  or  ought  to 
know  the  extent  of  the  agent's  authority,  he  cannot  charge  the 
principal  for  matters  in  excess  thereof,^  and  if  the  assured  knows 
the  extent  of  the  agent's  power,  and  colludes  with  him  for  a  con- 
tract in  excess  thereof,  he  can  derive  no  benefit  therefrom.* 

contract.  The  warrant  of  their  authority  is  in  the  record.  By  that  they  were 
only  authorized  to  receive  applications  for  insurance  in  accordance  with  the 
instructions  to  agents,  and  to  collect  and  transmit  the  premiums  therefor.  This 
was  the  extent  of  their  authority,  and  no  instructions  have  been  shown  from  their 
principals  authorizing  them  to  go  one  step  beyond  this,  nor  is  there  any  proof 
they  ever  did,  or  ever  designed,  to  go  a  step  beyond.  They  both  state  they  never 
held  themselves  out  to  community  as  possessing  authority  to  effect  insurances, 
write  up  policies,  adjust  losses,  or  do  anything  more  than  the  letter  of  their 
appointment  specified.  We  have  said,  in  several  cases,  where  an  agent  of  an  in- 
surance company  shall,  with  the  knowledge  of  his  principal,  so  hold  himself  out 
to  the  public  by  receiving  applications  for  insurance,  and  granting  policies,  to  such 
an  extent  as  to  induce  the  public  doing  business  with  him  to  believe  he  is  the  law- 
fully constituted  agent,  the  principal,  having  accepted  the  cash  premium,  shall 
not  be  permitted  afterward,  in  case  of  loss,  to  repudiate  the  act.  Such  was  the 
case  of  JEtna  Ins.  Co.  v.  Macjuire,  51  111.  342. 

We  decide  this  case  on  the  ground  that  an  application  for  an  insurance  was  all 
that  was  made  by  complainant,  and  that  the  delay  in  responding  to  it  was  not  of 
a  character  from  which  an  acceptance  of  the  proposal  can  be  implied,  and  that 
any  contract  of  insurance  effected  by  the  agents  of  appellants  was  not  binding 
upon  appellants,  such  contract  not  being  within  the  scope  of  the  authority  with 
which  they  were  vested  by  the  company,  and  which  was  well  known.  We  repeat 
here  what  was  said  in  j^tna  Ins.  Co.  v.  Maguire,  supra.  That  case  turned  upon 
the  question  of  a  cancellation  of  the  policy  of  insurance  which  had  been  written 
up  by  the  agent,  and  the  premium  transmitted  to  the  general  agent,  and  retained 
by  him,  and  an  adjuster  of  the  loss  had  been  sent  out  to  examine  into  the  loss. 
There,  the  contract  was  evidenced  by  the  policy  which  the  agent  had  written, 
and  who  seemed  to  possess  all  the  symbols  of  an  unrestricted  agency,  and  had 
actually  issued  the  policy  then  in  question.  Here  the  application  for  insurance 
was  not  accepted,  and  the  agents  never,  at  any  time,  represented  or  intimated  to 
anyone  that  they  had  any  other  authority  than  to  transmit  applications  and 
receive  premiums."  Qucerc,  if  the  agent  had  represent  that  he  had  authority  to 
find  the  company,  would  that  of  itself,  established  the  company' s  liability  ?  The 
rule  is  that  it  would  not. 

1  Galbraitk  v.  Arlington,  etc.,  Ins.  Co.,  12  Bush.  (Ky.)  29. 

2  Miller  v.  Mutual  Benefit  Ins.  Co.,  31  Iowa,  216. 

'GalbraitJiY.  Arlington,  etc.,  Ins.,  Co.,  12  Bush.  (Ky. )  29;  Vose  v.  Eagle  Ins. 
Co.,  6  Bush.(  Mass.)  42;  Lowell  v.  Middlesex,  etc.,  Ins.  Co.,  8  Cvsk.  {Mass. )  127. 

*  Smithy.  Ins.  Co.,  24  Ponn.  St.  .323;  Galbraith\.  Ins.  Co.,  ante. 


Agents.  863 

Agent  may  -wraive  forfeiture. 

Sec.  417.  That  an  agent  may  waive  a  forfeiture,  is  well  estab- 
lished by  numerous  authorities.^  But,  where  a  limitation  is  im- 
posed upon  the  power  of  the  agent  upon  the  face  of  the  policy,  of 
which  the  assured,  as  a  prudent  man,  ought  to  hnow  ;  and  there  is 
no  evidence  that  the  agent  has  been  acustomed  to  act  in  excess  of 
such  power,  with  the  express  or  implied  assent  of  the  insurer,  the 
insured  is  not  justified  in  dealing  with  him  in  reference  to  such 
matters,  and  his  acts,  as  to  the  excess  of  authority,  are  not  binding 
upon  the  company .2 


^Carroll  v.  Charter  Oak  Ins.  Co.,  10  Abb.  (N.  T.)  U.  S.  166;  Mrst  Baptist 
Church  V.  Brooklyn  F.  Ins.  Co.,  19  N.  Y.  305;  Goit  v.  National  Protection  Ins. 
Co.,  25  Barb.  (N.  Y.)  189;  Cone  v.  Niagara  Ins.  Co.,  60  N.  Y.  619;  Bodine  v. 
Exchange  Ins.  Co.,  51  N.  Y.  117;  Dohnv.  Farmer's  Joint^Stock  Ins.  Co.,  5Xans. 
(N.  Y.)  265;  Hotchkiss  v.  Germania  Ins.  Co.,  5  Hun.  (N.  Y.)  90;  Ins. , Co.  v. 
Wilkinson,  13  "Wall.  (U.  S.)  222;  Shearman  v.  Niagara  F.  Ins.  Co.,  46  N.  Y.  526; 
Miller  r.  Phoenix  Ins.  Co.,  27  Iowa,  203;  Sheldon  v.  Atlantic,  etc.,  Ins.  Co.  26 
N.  Y,  460;  Whitwell  v.  Putnam  F.  Ins.  Co.,  6  Lans.  (N.  Y.)  166;  Dean  v.  ^tna, 
etc.,  Ins.  Co.,  4  T  &  C.  (N.Y.)  497. 

^Catoirv.  American,  etc.,  Ins.  Co.,  33  N.  J.  487;  Mersereau  v.  Pheenlx,  etc., 
Ins.  Co.,  66  N.  Y.  274.  Where  a  policy  was  issued  upon  a  dwelling-house  oc- 
cupied by  a  tenant,  and  the  agent  assured  the  owner  that  it  would  not  matter  if 
the  premises  should  become  vacant,  but  the  policy  contained  a  clause  to  the  effect 
that,  if  the  building  should  become  vacant  at  any  time,  the  policy  should  become 
void,  and  the  agent  kept  the  policy  in  his  possession  until  after  a  loss  which  oc- 
curred when  the  building  was  unoccupied,  the  owner  having  no  knowledge  of  the 
existence  of  such  a  clause  in  the  policy,  it  was  held,  that  the  insured  had  a  right 
to  suppose  that  the  policy  would  conform  to  the  contract  as  he  made  It  with  the 
agent,  and  that  the  company  having  failed  to  notify  the  insured  of  the  change,  so 
that  he  might  repudiate  it  or  ratify,  it,  was  bound  by  the  contract  as  made  with 
the  agent.  St.  Paul  Fire  &  Mar.  Ins.  Co.  v.  Wells,  89  111,  82.  The  canvassing 
agent  of  an  insurance  company  prepared  an  application  for  insurance  upon 
certain  property,  which  showed  that  there  was  no  other  insurance  thereon, 
though  there  was  in  fact  a  prior  insurance  of  which  the  agent  well  knew.  This 
application  was  signed  by  the  insured,  and  a  policy  was  issued  thereon.  It  was 
held  that,  in  an  action  upon  the  policy,  the  company  was  estopped  from  showing 
the  existence  of  the  prior  insurance.     American  Ins.  Co.  v.  Luttrell,  89  111.  314. 

Where  a  party  represented  himself  to  the  insured,  and  conducted  himself  as  an 
agent  of  a  certain  company,  examined  the  property  and  returned  with  the  policy 
properly  executed,  and  the  insured  accepted  the  policy,  and,  in  good  faith,  paid 
the  premium  to  the  party,  who,  however,  was  in  fact  a  mere  broker,  and  never  paid 
over  the  money  to  the  company,  it  was  held  that  the  insured  had  a  right  to  treat  the 
party  as  the  agent  of  the  company,  and  that  he  would  be  protected  against  the  de- 
fence of  non-payment  of  premium.  Lycoming  Fire  Ins.  Co.  v.  Tfard,  90  111.  545. 
Germania  Fire  Ins.  Co.  v.  McKee,  94  111.  494. 
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In  commenting  upon  the  effect  of  such  notice  given  to  a  policy- 
holder in  a  New  York  case,i  Allen,  J.,  announced  what  we  con- 
ceive to  be  the  rule  applicable  and  generally  held.  He  said:  "  In 
the  face  of  a  distinct  written  expression  in  the  policy  of  a  want  of 
power  in  the  agent,  the  party  suing  to  recover  upon  such  policy 
has  no  right  to  infer  the  subsequent  existence  of  such  power  by 
any  uncertain  sign.  There  must  be  evidence  to  justify  the  belief 
that  the  company  by  direct  authority  enlarged  the  powers  of  the 
agent,  or  that  they  knowingly  permitted  him  to  act  for  them  beyond 
the  scope  of  the  powers  originally  conferred."'^ 

Other  insurance. 

Sec.  418.  When  the  agent  of  the  insurer  knows  at  the  time  when 
he  issues  a  policy  that  there  is  other  insurance  upon  the  property, 
his  failure  to  write  the  company's  consent  thereto  in  the  instru- 
ment will  not  defeat  an  action  thereon,  although  the  policy  itself  de- 
clares that  it  shall  be  void  in  case  the  assured  "  shall  have  or  shall 
hereafter  make  any  other  insurance  upon  the  property  without  the 
■consent  of  the  company  tvritten  herein;"  and  also  declares  that 
"  the  use  of  general  terms,  or  anything  less  than  a  distinct,  specific 
agreement,  clearly  expressed  and  indorsed  upon  the  policy,  shall 
not  be  construed  as  a  waiver  of  any  printed  or  written  restrictions 


The  possession  of  a  written  application  for  insurance  raises  an  implication  of 
authority  to  act  for  the  applicant  in  negotiating  a  policy,  and  in  the  absence  of 
evidence  to  the  contrary  renders  the  party  the  agent  of  the  insured,  so  far  as 
notice  of  facts  material  to  the  risk  is  concerned.  Fame  Ins.  Co.  v.  Mann,  4  111. 
A  pp.  485.  An  insurance  agent  with  no  authority  to  give  credit  delivered  a  policy 
hefore  the  premium  was  paid,  hut  accounted  to  the  company  therefor  and  it  was 
held  that  it  was  too  late  for  the  company  to  object  to  the  credit.  Agricultural  Ins. 
Co.  V.  Montague  38  Mich.  458. 

"Where  a,  by-law  of  a  mutual  company  declared  that  the  policy  of  the 
company  would  be  void,  if  the  same  property  was  insured  in  another  com- 
pany without  the  consent  of  the  directors,  &c.,  it  was  held  that  the  agent  of  the 
company  had  no  authority  to  consent  to  the  second  policy  so  as  to  bind  the  com- 
pany,    li elder  v.  German  Mut.  Fire  Ins.  Co.,  68  Ind.  347. 

An  insurance  company  is  not  chargeable  with  notice  of  facts  within  the  knowledge 
■of  one  who,  as  a  general  insurance  broker,  obtains  for  another  a  policy  of  insurance 
therein,  such  person  being  engaged  as  a  broker  in  obtaining  applications  on  his 
own  account,  and  afterwards  placing  the  insurance  with  such  companies  as  he 
might  induce  to  take  the  risks.    Ben  Franklin  Ins.  Co.  v.   Weary,  111.  App.  74. 

1  Mersereau  v.  Phcenix,  etc-,  Ins.  Co.,  66  N.  Y.  279. 

2  See  also,  Bouton  v.  American,  etc.,  Ins.  Co.,  25  Conn.  542. 
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therein."  ^  The  knowledge  of  the  agent  of  such  other  insurance, 
and  his  failure  to  indorse  it  upon  the  policy,  is  a  waiver  of  the 
condition,  and  estops  the  insurer  from  setting  it  up  in  avoidance 
of  the  policy .2  Where  the  policy  requires  notice  of  other  insur- 
ance to  be  given,  notice  to  the  agent  is  notice  to  the  company,  un- 
less the  policy  expressly  requires  notice  to  be  given  to  a  central 
•officer,  or  in  a  certain  manner.^ 

A  condition  in  a  policy  required  the  insured  to  give  notice  of 
any  subsequent  insurance,  and  "  have  the  same  indorsed  on  the 
policy  or  otherwise  acknowledged  in  writing "  by  the  company. 
An  agent  of  the  defendant  in  the  plaintiff's  town  customarily  re- 
ceived notices  of  subsequent  insurance,  and  sent  policies  to  the 
-company  for  indorsement.  The  plaintiff  notified  the  agent  of  cer- 
tain additional  insurance  obtained  by  him,  and  gave  him  tlie  policy 
issued  by  the  defendant  to  do  what   was  necessary.     The   agent 


^Bobertsv.  Continental  Ins.  Co.,  "Wisconsin  Sup.  Ct.,  March  20,  1877,  not  yet 
Teported. 

^  Kenton  Ins.  Co.  v.  Shea,  6  Bush.  (Ky.)  174  ;  Geib  v.  International  Ins.  Co.,  1 
Dill.  (U.  S."  C.  C.)  443  ;  McEwen  v.  Montgomery,  etc.,  Ins.  Co.,  5  Hill  (N.  T.)  101  i 
Carroll  v.  Charter  Oak  Ins.  Co.,  38  Barb.  (N.  Y.)  402  ;  Goodallv.  JST.  E.  Mut.  Ins. 
Co.,  25  N.  H.  169  ;  Hadley  v.  N.  H.  F.  Ins.  Co.,  55  N.  H.  110  ;  Schenck  v.  Mercer, 
etc.,  Ins.  Co.,  24  N.  J.  L.  447  ;  National  Ins.  Co.  v.  Crane,  16  Md.  260  ;  Eorwitz 
V.  Equitable,  etc.,  Ins.  Co.,  40  Mo.  557  ;  Van  Bories  v.  United  States,  etc,  Ins.  Co., 
8  Bush.  (Ky.)  133  ;  Carrugi  v.  Atlantic  F.  Ins.  Co.,  40  Ga.  135. 

8  Schenck  v.  Mercer,  etc.,  Ins.  Co.,  ante  ;  Sexton  v.  Montgomery,  etc.,  Ins.  Co., 
S  Barb.  (N.  T.)  191  ;  McEwen -v.  Montgomery,  etc..  Ins  Co.,  ante  ;  Ins.  Co.  of  N. 
America  v.  McDowell,  50  111.  120  ;  Hayward  v.  National  Ins.  Co.,  52  Mo.  181  : 
Cobb  T.  Ins.  Co,  of  N.  America,  11  Kan.  93  ;  Webster  v.  Phoenix  Ins.  Co.,  36  Wis. 
*7.  An  insurance  policy  which  provides  that,  in  case  of  the  breach  of  any  of  its 
conditions,  it  shall  be  void,  is,  in  such  case,  voidable  only  at  the  election  of  the  in- 
surer, but  not  void.  Thus,  when  no  notice  was  given  of  other  insurance,  and  the 
fact  that  there  was  other  insurance  was  not  discovered  until  after  the  property  in- 
sured was  burned,  it  was  held  that  the  policy  was  not  void,  but  that  the  breach  of 
the  condition  could  be  waived.     Turners.  Meridan,  etc.,  Ins.  Co.,  16  Fed.  Kep.  454. 

The  agent  of  an  applicant  for  fire  insurance  stated  what  he  believed  to  be  the  ex- 
isting insurance  on  the  property.  As  a  matter  of  fact,  the  company  to  which  ap- 
plication was  made  had  issued  a  prior  policy  which  was  forgotten  by  all.  Had  it 
been  remembered,  the  policy  applied  for  would  not  have  been  issued.  Held,  that  it 
was  none  the  less  valid.  Bridgewater  Iron  Co.  v.  Enterprise  Ins.  Co.,  134  Mass. 
433. 

A  condition  in  an  insurance  policy  that  every  person  "insuring  "  must  give  no- 
tice "  of  any  other  insurance  effected,"  etc.,  applies  to  subsequent  as  well  as  prior 
insurance.     Warwick  v.  Monmouth  County  Mut.  Fire  Ins.  Co.,  44  N.  J.  L.  83  ; 
S.  c,  43  Am.  Rep.  343. 
55 
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afterwards  returned  the  policy,  saying  it  was  all  right.  It  was 
not,  however,  indorsed.  The  company  afterwards  assented  to 
transfers  of  the  policy.  It  was  held  that  as  the  acknowledgment, 
might  have  been  made  otherwise  than  by  indorsement  on  the 
policy,  the  company  was  estopped  by  the  agent's  action  from  de- 
fending on  the  ground  of  want  of  indorsement,  or  acknowledg- 
ment of  the  subsequent  insurance,  and  the  fact  that  it  was  a 
mutual  company,  of  which  each  person  insured  was  a  member,  and 
that  the  by-laws  required  that  the  condition  in  question  should  be 
in  every  policy,  was  held  not  to  alter  the  case.-' 

Pow^er  to  waive  proofs  of  loss. 

Sec.  419.  Where  an  agent  is  entrusted  with  policies  signed  in 
blank,  and  is  authorized  to  issue  them  upon  the  application  of  par- 
ties seeking  insurance,  he  is  thereby  clothed  with  apparent  au- 
thority to  bind  the  party  in  reference  to  any  condition  of  the  con- 
tract, whether  precedent  or  subsequent,  and  may  waive  notice  or 
proofs  of  loss,^  and  may  bind  the  company  by  his  admissions  in 
respect  thereto.     Thus,  where  preliminary  proofs  were  submitted 


1  Bedstrake  v.  Cumberland  Mut.  Fire  Ins.  Co.,  44  K.  J.  L.  294. 

*  Imperial  F.  Ins.  Co.  v.  Murray,  73  Penn.  St.  14  ;  Bean  v.  JEtna  L.  Ins.  Co.,  4 
T.  &  C.  (N.  Y.)  497  ;  Ide  v.  PJicmix  Ins.  Co.,  2  Biss.  (U.  S.)  333  ;  Franklin  F.  Ins. 
Co.  V.  Coates,  14  Md.  285  ;  Manhattan  Ins.  Co.  v.  Stein,  5  Bush.  (Ky.)  652  ; 
McBride  v.  Republic  F.  Ins.  Co.,  30  Wis.  562  ;  Parker  v.  Amazon  Ins.  Co.,  34  id. 
362  ;  Norwich,  etc..  Trans.  Co.  v.  Western  Mass.  Ins.  Co.,  34  Conn.  561  ;  Lycoming 
Ins.  Co.  V.  Dunmore,  75  111.  14  ;  Warner  v.  Peoria  M.  &  F.  Ins.  Co.,  14  Wis.  318  ; 
Bush  V.  Westchester  Ins.  Co.,  2  T.  &  C.  (N.  Y.)  629  ;  Home  Ins.  Co.  v.  Cohen,  20 
Gratt.  (Va.)  312  ;  Underwood  v.  Farmers',  etc.,  Ins.  Co.,  57  N.  Y.  500  ;  Hibemid 
Inji.  Co.  V.  Of  Connor,  29  Mich.  241.  In  Eastern  R.  B.  Co.  v.  Relief  F.  Ins.  Co., 
105  Mass.  570,  the  defendant's  agent  was  supplied  with  policies  signed  in  blank. 
He  had  filled  out  and  delivered  one  for  this  risk  containing  a  stipulation  that  the 
"  insured  shall  forthwith  give  notice  thereof  (loss)  in  writing  to  the  company,  and 
within  sixty  days  from  the  occurring  of  the  fire,  shall  deliver  as  particular  an  ac- 
count of  the  loss  as  the  nature  of  the  case  will  admit."  The  secretary  of  the  in- 
sured informed  him  that  numerous  fires  were  occurring  along  the  line  of  the  road  ;. 
that  insured  were  examining  carefully  the  claims  made  therefor.  The  agent  re- 
plied :  "  This  was  satisfactory,  and  that  when  the  railroad  company  should  get 
through  paying,  to  hand  in  a  schedule  of  what  had  been  paid,  and  it  should  he  at- 
tended to."  Neither  notice  nor  proofs  of  loss  were  made  ;  but  about  eight  months 
after  all  the  claims  had  been  paid  by  the  railroad  company,  the  treasurer  made  a 
sworn  statement  of  each  and  all  the  losses  which  had  been  sustained.  The  court 
held  that  the  preliminary  proofs  of  loss  were  waived,  and  insured  entitled  to  judg- 
ment. 
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to  an  agent,  and  he  proceeded  to  ascertain  the  amount  due  thereon, 
and  brought  the  money  into  court,  it  was  held  an  admission  by  the 
insurers  that  tlie  proofs  were  sufficient.^  A  waiver  of  notice,  or 
proofs  of  loss,  may  be  found  from  the  acts  or  language  of  an  agent 
which  reasonably  induced  the  assured  to  delay  making  them. 
Thus,  in  a  New  York  case,^  the  policy  contained  a  stipulation  that 
the  "  insured  shall,  within  ten  days  after  any  loss  occurs,  deliver  a 
particular  account  thereof  to  the  company,  signed  and  verified  by 
the  insured."  The  court  held  that  evidence  that  the  person  who 
solicited  the  insurance  used  language  to  the  insured  which  might 
have  induced  him  to  postpone  the  making  and  forwarding  of  the 
proofs  within  the  time  limited,  was  evidence  to  sustain  a  waiver 
of  the  condition.  The  authority  of  an  agent  to  waive  these  con- 
ditions in  a  policy  is  recognized,  even  where  the  policy  itself  pro- 
Addes  that  no  waiver  shall  be  binding  unless  in  writing,  unless  ac- 
tual knowledge  of  this  condition,  on  the  part  of  the  assured,  is 
shown.^      Upon   the    question  whether    a   limitation   upon   the 


•  Johnson  v.  Columbian  Ins.  Co.,  7  John.  (N.  T.)  315  ;  Franklin  Ins.  Co.,  v. 
Updegraff,  43  Penn.  St.  350. 

"^Dohn  V.  Farmers'  Joint  Stock  Ins.  Co.,  5  Laos.  (N.  T.)  27. 

^Pitney  v.  Glen's  Falls  Ins.  Co.,  61  Barb.  (N.  T.)335.  Franklin  Ins.  Co.  v. 
Chicago  Ice  Co.,  36  Md.  102;  11  Am.  Kep.  469;  Qlohe  Mu.  Ins.  Co.,  v.  Wolff, 
95  U.  S.  326;  Merserau  v.  Phoenix  Mu.  Life  Ins.  Co.,  66  N.  T.  274;  Union 
Mu.  Ins.  Co.  V.  Wilkinson,  13  Wall  (U.  S.)  222  ;  Miller  v.  Phcenix  Ins.  Co., 
27  Iowa  203;  Franklin  Ins.  Co.  v.  Colt,  20  Wall  (17.  S.)  560;  Sheldon  v.  Atlatv- 
ticetC;  Ins.  Co.,  28  N".  T.  460;  Carroll  v.  Charter  Oak  Ins.  Co.,  10  Abb.  Pr. 
(N.  Y.)  F.  S.  166;  Bodine  v.  Exchange  Ins.  Co.,  51  N.  T.  117;  Owen  v.  Farmer's 
Joint  Stock  Ins.  Co.,  57  Barb.  (N.  T.)  519;  CatoirY.  Am.  Life  Ins.  Co.,  38  N.  J.  L. 
487;  Toung  v.  Hartford  Fire  Ins.  Co.,  45  Iowa,  377;  24  Am.  Rep.  784;  Maryland 
F.  Ins.  Co.  V.  Gusdorf,  43  Md.  506;  Carson  v.  Jersey  City  F.  Ins.  Co.,  43  N".  J.  L. 
306;  39  Am.  Eep.  584.  First  Baptist  Church  v.  Brookhjn  Fire  Ins.  Co.,  19 
N.  Y.  305;  Sheldon  v.  Atlantic  and  Marine  Fire  Ins.  Co.,  26  id.  460;  Goit  v.  Nat. 
Protection  Ins.  Co.,  25  Barb.  189;  Shearman  v.  Niagara  Fire  Ins.  Co.,  40  K.  Y. 
526;  7  Am.  Eep.  380;  Bodine  v.  Exchange  Fire  Ins.  Co.,  51  N.  Y.  117;  10  Am.  Rep. 
566.  In  Carroll  v.  Charter  Oak  Ins.  Co.,  10  Abb.  (N.  S.)  166,  the  policy  contained 
a  provision  that  in  case  of  other  insurance,  not  notified  to  defendant  and  indorsed 
upon  the  policy,  the  policy  should  be  void;  also,  that  the  company  would  not  be 
bound  by  an  instrument,  record  or  statement  not  referred  to  or  contained  in  the 
policy,  and  that  no  condition  of  the  policy  should  be  waived  except  in  writing,  sign- 
ed by  the  secretary.  It  was  held :  First.  That  the  receipt,  through  their  general 
agent,  of  renewal  premiums,  taken  by  him  with  knowledge  of  other  insurance  on 
the  same  property,  was  a  waiver  of  the  requirement.  Second.  That  a  waiver  of  a 
stipulation  in  a  written  contract  may  be  shown  by  parol,  notwithstanding  the  con- 
tract requires  a  writing   *   *   *    The  notice  in  the  policy  that  an  agent  had  no 
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powers  of  an  agent  as  to   the  oral  waiver  of  a  condition   in  a 


right  to  alter  any  policy,  or  receive  any  premium  after  it  became  due,  does  not 
change  the  aspect  of  the  case  if  the  agent  had  a  right  to  waive  the  condition  referred 
to,  as  the  notice  was  indorsed  in  pursuance  of  that  condition.  If  the  condition  was 
waived,  the  notice  was  of  no  effect." 

In  Walsh  V.  Hartford  Fire  Ins.  Co.,  73  K.  T.  5,  the  policy  provided  that  no  officer, 
agent  or  representative  of  the  company  should  be  held  to  have  waived  any  of  its 
conditions  unless  such  waiver  was  indorsed  thereon  in  writing.  There  was  a  condi- 
tion against  vacancy.  The  general  agent  orally  consented  to  a  vacancy,  but  did  not 
indorse  it.  Held,  no  waiver  of  the  condition.  The  court  by  Andbews,  J.,  said: 
"  The  power  of  such  an  agent  must,  in  the  absence  of  special  restrictions,  be  deemed 
to  include  the  power  to  modify  contracts  made  by  him,  dispense  with  conditions, 
and  do  such  acts  from  time  to  time  as  are  necessary  to  prevent  a  forfeiture  of  poli- 
cies as  a  consequence  of  changes  in  the  ownership,  situation  or  occupation  of  the 
insured  property.  *  *  *  But  the  policy  contains  the  provision  that  no  agent  of 
the  company  shall  be  deemed  to  have  waived  any  of  the  terms  and  conditions  of  the 
policy,  unless  such  waiver  is  indorsed  on  the  policy  in  writing.  This  is  a,  plain 
limitation  upon  the  power  of  agents,  and  can  mean  nothing  less  than  that  agents 
shall  not  have  the  power  to  waive  conditions,  except  in  one  mode,  viz.,  by  an  indorse- 
ment on  the  policy." 

In  Van  Allen  v.  Farmers'  Joint  Stock  Ins.  Co.,  64  N.  Y.  469,  the  policy  contained 
a  condition  that  nothing  save  an  agreement,  signed  by  an  officer  of  the  company, 
should  be  deemed  a  waiver  of  any  condition.  Held,  that  a  local  agent  had  no  au- 
thority orally  to  waive  proofs  of  loss.  J/arcJii  v.  Universal  Life  Ins.  Co.,  85  N.  Y. 
278;  39  Am.  Eep.  057.  In  Steen  v.  Niagara  Fire  Ins.  Co.,  89  Iv'.  Y.  315,  the  policy 
contained  a  provision  that  "  the  use  of  general  terms  or  anything  less  than  a  dis- 
tinct specific  agreement,  clearly  expressed  and  indorsed  on  the  policy  shall  not  be 
construed  as  a  waiver  of  any  printed  condition  or  restriction  therein."  Held,  that 
the  general  agents,  imless  specially  restricted,  could  dispense  with  the  condition 
orally  as  well  as  by  writing.  The  court  said:  "  This  was  held  in  Walsh  v.  Hartford 
Fire  Ins.  Co.,  73  ^T.  Y.  5.  That  case  and  others  citeJ  by  the  appellant,  in  Van 
Allen  V.  Farmers'  Joint  Stock  Ins.  Co.,  64  X.  Y.  469,  and  Maminv.  Universal  L.  In.% 
Co.,  85  id.  278;  s.  c,  39  Am.  Eep.  657,  were  in  favor  of  the  defendants,  on  the 
ground  that  by  the  terms  of  the  policies  in  question  the  power  of  the  agent  was 
limited,  and  the  authority  he  assumed  had  been  reserved  by  the  company  to  its 
'officer'  (Van  Allen -v.  F.  J.  Stock  Ins.  Co.,  supra);  or  was  to  be  exercised  only 
'  at  the  head  office,'  and  authenticated  by  one  of  its  officers.  Marvin  v.  Univer- 
sal, etc.,  Co.,  snpra.  Such  reservation  is  not  to  be  found  in  the  policy  before  us, 
and  the  condition  referred  to  cannot  be  deemed  to  affect  one  dealing  with  a  general 
agent,  who  has  original  powers,  co-extensive,  as  to  the  business  in  which  he  was  en- 
gaged, with  those  of  his  principal."  To  the  same  effect  IVIdted  v.  Germania  Fire 
Ins.  Co.,  76  N.  Y.  415;  32  Am.  Eep.  330. 

In  Willcuts  V.  Northwestern  Mutual  Life  Ins.  Co  ,  81  Ind.  300,  there  was  a  condi- 
tion that  no  agent  had  authority  to  waive  forfeiture,  make,  alter  or  discharge  con- 
tracts or  waive  or  postpone  payment  of  premiums.  Held,  that  the  general  agent 
mijht  orally  waive  this  condition,  and  accept  something  else  than  money  for  the 
premiums.  So  of  a  condition  against  conveyance  of  the  property  or  assignment  of 
the  policy,  with  a  provision  that  no  agent  had  authority  to  waive  any  condition 
without  special  authority  from  the  company  in  writing.  Williams  v.  Hartford  Ins. 
Co.,  54  Cal.  452. 
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policy  should  prevail  against  the  usages  of  the  business,  the  court 
in  a  Maryland  case  ^  said  : 

"  Most  of  the  reported  cases  in  which  this  doctrine  has  been  ap- 
plied, are  those  where  the  acts,  representations  or  omissions  of  the 
agents  of  the  companies,  precede  or  attend  the  issuing  of  the 
policies.  But  it  is  also  applicable  where  facts  arise  during  the  cur- 
rency of  the  contracts,  as  for  instance,  where  in  case  of  insurance 
by  a  mutual  insurance  company  assessments  have  been  made  and 
received  by  the  company  on  the  premium  note,  or  where  premiums 
have  been  received  after  knowledge,  actual  or  constructive,  of  the 
invalidity  of  the  policy  ah  initio,  or  of  a  subsequent  breach  of  its 
conditions.  In  our  opinion,  the  case  before  us  falls  clearly  within 
the  principle  thus  established,  and  it  is  no  extension  of  the  doctrine 
thus  to  apply  it.  The  assured  before  removing  his  goods  applied 
in  person  to  the  president  of  the  company  and  asked  him  if  there 
was  any  objection,  that  is,  would  the  removal  affect  the  con- 
tinuance of  the  insurance  upon  them  ?  He  was  informed  by  the 
president,  who  knew  of  the  absence  of  the  policy  at  the  time,  that 
it  was  no  matter,  that  he  would  fix  it  all  right,  and  that  he  need 
not  bring  the  policy,  that  is,  he  said  to  the  assured,  in  effect,  go 
on  and  remove  your  goods,  you  need  not  bring  j^our  policy,  and 
have  the  permission  to  do  so,  indorsed  on  it,  the  insurance  shall 
continue  in  force  without  such  indorsement.  The  assured  departs 
and  removes  his  goods,  relying  upon  the  statements  and  assurances 
thus  made  and  given  to  him.  By  so  acting  he  did  that  which  pre- 
judiced his  interest  under  the  policy.  He  thereby  gave  the  com- 
pany the  advantage  of  retaining  the  premium  without  further  con- 
tinuance of  the  risk,  and  also  the  advantage  of  setting  up  this  de- 
fense against  their  liability  after  the  loss  had  occurred.  Would 
hot  the  success  of  this  defense  operate  a  fraud  upon  the  assured? 
"We  think  it  clear  the  company  ought  to  be,  and  are  estopped  from 
making  it.  Whilst  the  law  affords  ample  protection  to  these  com- 
panies, as  well  as  to  individuals,  against  frauds,  misrepresenta- 
tions and  breaches  of  warranty,  it  will  not  and  ought  not  to  help 
them  to  perpetrate  frauds  upon  those  with  whom  they  make  con- 
tracts, in  which  good  faith  on  both  sides,  as  well  in  their  con- 
tinuance as  in  their  origin,  has  always  been  regarded  as  a  ruling 
consideration," 


6  Maryland  F.  Ins.  Co.  v.  Gusdorf,  43  Md.  506. 
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Assured  must  establish  agent's  authority — Distinction  between  special 
and  general  agents. 

Sec.  420.  But  the  burden  is  upon  the  assured,  to  show  that  the 
act  relied  upon  was  within  the  scope  of  his  apparent  authority, 
and  the  question  is  not  wholly  one  of  fact,  hut  a  mixed  question  of 
law  and  fact,  and  if  the  jury  find  such  authority  upon  insufficient 
evidence,  their  verdict  will  be  set  aside.  Thus,  in  a  recent  case  in 
Massachusetts,^  the  plaintiff  showed  that  the  agent  received  appli- 
cation for  insurance,  took  risks,  settled  rates  of  premium,  and 
issued  policies,  and  from  these  facts  the  jury  found  that  he  had 
authority  to  waive  proofs  of  loss ;  but  the  court  held  that  this  find- 
ing was  unwarranted,  and  that  the  plaintiff  was  bound  to  go  a 
step  farther,  and  show  that  the  person  was  the  general  agent  of 
the  company,  or  was  permitted  by  it  to  do  acts  that  would  war- 
rant the  inference  that  he  was  authorized  to  transact  all  their  bus- 
iness at  the  place  in  question.  Something  more  than  acts  amount- 
ing to  proof  of  a  special  agency  must  be  shown.  Authority,  in  fact, 
or  apparent  authority,  justifying  a  stranger  in  dealing  with  him  as 
their  general  agent,  must  he  estahlished.  If  the  evidence  merely 
establishes  a  special  agency,  a  person  deals  with  him  as  to  matters 
in  excess  of  such  apparent,  special  authority,  at  his  peril.  In  all 
cases,  in  the  absence  of  proof  of  actual  authority,  the  question  is, 
whether  authority  to  do  the  act  relied  upon  is  fairly  within  the 
scope  of  the  agent's'  apparent  authority,  and  in  determining  this 
question,  it  is  competent  to  show  what  acts  the  agent  has  been 
permitted  to  do  by  the  company,  and  if  the  proof  establishes 
nothing  more  than  a  special  or  limited  authority,  which  does  not 
fairly  embrace  the  act  in  question,  the  assured,  as  to  such  matter, 
has  dealt  with  him  at  his  peril,  and  cannot  charge  the  company  be- 
yond the  scope  of  the  agent's  real  or  apparent  power .^     Authority 


1  Sohnes  v.  Ins.  Co.  of  N.  America,  121  Mass.  438;  see  also,  Bush  v.  Westchester 
F.  Ins.   Co.  63  N.  T.  531. 

^  In  Bush  V.  Westchester  F.  Ins.  Co.,  ante,  the  plaintlflf  insisted  that  the  con- 
dition of  the  policy  as  to  proofs  of  loss  were  waived  by  the  defendant's  agents. 
To  sustain  the  allegation  of  waiver,  the  acts  and  declarations  of  Mr.  Straight,  of 
the  firm  of  Sly  &  Straight,  local  agents  of  the  defendant  for  the  issuing  and  coun- 
tersigning of  policies,  were  allowed  to  be  proved  under  exceptions.  The  evidence, 
on  the  part  of  the  plaintiff,  showed  that  after  the  fire  the  agents  of  the  other  com- 
panies having  policies  on  the  property  examined  the  store  and  the  plaintiff's  books, 
and  estimated  the  damage,  and  agreed  that  the  loss  exceeded  the  amount  insured. 
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to  make  a  contract,  does  not  necessarily  carry  with  it  authority  to 
change  any  of  its  details,  or  waive  any  of  its  provisions,  after  it  is 


That  Mr.  Straight  acted  with  them  and  concurred  in  their  conclusion,  and  said  he 
■was  satisfied  that  the  loss  was  more  than  double  what  the  plaintiff  was  insured. 
The  defendant  objected  to  all  this  evidence,  on  the  ground  that  the  authority  of 
Mr.  Straight  was  not  proved.  There  was  no  direct  proof  of  the  authority  of  Mr. 
.Straight,  except  that  Sly  &  Straight  were  agents  for  the  purpose  of  issuing  policies, 
and  it  was  not  proved  that  they  had  ever  acted  for  the  company  in  adjusting 
losses  or  waiving  conditions  in  other  cases.  Their  acts  and  declarations  in  reference 
to  this  loss  were  allowed  to  be  given  in  evidence  as  binding  upon  the  defendant, 
and  the  judge  charged  the  jury,  among  other  things,  as  follows  :  "  It  does  not 
appear,  from  any  evidence  in  the  case,  that  the  plaintiff  knew  or  had  information  as 
to  the  precise  extent  of  authority  that  the  local  agent  of  the  company  had  who 
resided  here  in  Elmira,  hence  the  plaintiff,  as  a  matter  of  law,  had  the  right  to  infer 
that  the  agent  had  such  authority,  as  he  would  seem  to  have  from  the  way  and 
manner  that  he  transacted  business  here  for  the  company,  the  same  that  either  of 
you  would  have  if  you  came  to  one  of  those  agents  there  and  obtained  a  policy  of 
insurance  upon  your  property,  and  he  said  nothing  as  to  the  nature  and  extent  of 
his  authority  to  do  business  for  the  company,  and  there  was  nothing  in  or  on  the 
policy  to  advise  or  show  you  precisely  the  nature  and  extent  of  his  authority,  as 
you  would  have  a  right  to  infer  he  possessed  in  doing  business  for  the  company." 

This  ruling  was  reversed  by  the  Court  of  Appeals,  Eapallo,  J.,  saying,  "we 
think  that  the  charge  on  the  subject  of  the  authority  of  Sly  &  Straight,  and  the 
effect  of  their  acts,  was  erroneous.  It  was  not  proved  that  they  had  ever  acted  for 
the  company  in  adjusting  losses  or  waiving  conditions  before  the  occasion  in  ques- 
tion, nor  that  they  were  agents  of  the  company  for  any  other  purpose  than  that  of 
issuing  and  coimtersigning  policies  upon  risks  accepted  by  the  company  ;  yet  the 
judge  who  presided  at  the  trial  charged  the  jury,  in  substance,  in  reference  to  the 
omission  of  the  plaintiff  to  furnish  proofs  of  loss,  and  required  by  the  policy,  that 
so  far  as  Sly  &  Straight  assumed  to  act  for  the  defendant  (the  company)  in  waiving 
such  proofs,  the  plaintiff  had  a  right  to  infer  that  they  had  authority  to  act.  That 
if  Sly  &  Straight,  either  of  them,  said  it  was  all  right  and  the  loss  would  be  paid, 
of  course,  that  would  be  a  waiver  on  the  part  of  the  defendant  of  any  thing  else  to 
be  done  by  the  plaintiff.  In  various  forms,  during  the  progress  of  the  trial,  the 
judge  held  that  whatever  Sly  &  Straight  did  in  respect  to  the  loss,  the  plaintiff  had 
a  right  to  infer  they  had  authority  to  do.  In  one  part  of  the  charge,  the  judge  ex- 
pressly stated,  in  presence  of  the  jury,  that  the  plaintiff  had  the  right  to  infer  that 
Sly  &  Straight  had  such  authority  as  they  assumed  to  exercise.  Their  own  acts 
were  thus  made  the  evidence  of  their  authority,  without  bringing  home  to  the  de- 
fendant any  recognition,  or  even  knowledge  of  such  acts,  or  showing  any  previous 
authority  for  them.  The  case  was  evidently  tried  upon  the  theory  that  Sly  & 
Straight  having  been  shown  to  be  agents  for  the  purpose  of  countersigning  and  de- 
livering the  policy,  whatever  they  said  or  did  after  the  loss  v/as  binding  upon  the 
•defendants,  unless  notice  was  given  to  the  plaintiff  that  they  had  not  authority  to 
do  such  acts,  or  made  such  declarations,  and  this  proposition  was  in  substance 
enunciated  by  the  judge.  *  *  *  It  cannot  he  liflil  that  the  authority  of  an  agent 
to  receive  proposals  for  insurance,  and  coimternhin  and  deliver  policies,  extends  to 
adjusting  losses  or  waiving  the  stipulated  proofs  of  loss,  and  binding  the  comiyany  to 
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made  and  accepted  by  the  other  party.  In  order  to  establish  such 
atithority,  it  must  be  shown  that  he  was  in  fact  authorized  to 
make  the  change,  or  that  he  has,  with  the  knowledge  of  the  com- 
pany, held  himself  out  and  acted  as  their  general  agent,  or  has 
previously  done  acts  for  the  company  that  warranted  the  assured 
in  believing  that  he  had  authority  to  do  the  particular  act.^  If  he 
is  in  fact,  or  apparentlj'-,  the  general  agent  of  the  company,  what* 
ever  may  formerly  have  been  the  rule,  it  is  now  well  established 
that  he  stands  in  the  place  and  %tead  of  the  company  to  the  assur- 
ed, and,  in  the  absence  of  any  limitation  of  his  power  known  to 
the  assured,  any  act  done  by  him  in  reference  to  the  contract  or 
risk,  either  before  or  after  the  contract  is  entered  into  is  binding^ 
upon  it.2 


pay  without  them.     Neither  can  it  be  held  that  the  mere  fact  that  such  an  agent, 
assuming  in  a  particular  case  to  do  those  acts,  establishes  his  authority." 

^  Solutes  V.  Ins.  Co.  of  N.  America,  ante. 

'  Where  an  agent,  without  any  written  examination,  but  upon  his  own  personal 
examination,  and  having  free  access  to  all  parts  of  the  building,  and  without  any 
fraud  on  the  part  of  the  assured,  issues  a  policy  upon  the  property,  the  insurer  is 
boimd  thereby,  although,  in  fact,  the  risk  was  more  hazardous  than  the  agent 
supposed,  and  was  devoted  to  hazardous  uses  that  he  might  have  discovered,  but 
failed  to.  Beal  v.  Park  F.  Ins.  Co. ,  16  Wis.  241.  In  Hayward  v.  National  Ins. 
Co.,  52  Mo.  181;  14  Am.  Kep.  401,  the  effect  of  a  waiver  of  a  condition  of  a  policy 
by  an  agent,  was  ably  considered.  Vories,  J.,  said:  "  It  appears  from  the  evidence 
in  the  cause,  that  at  and  before  the  execution  of  the  policy  sued  on  to  John  A.  Len- 
non,  he  was  doing  business  in  the  city  of  Hannibal,  as  a  merchant  tailor,  that  his 
stock  of  goods  amounted  to  from  seven  to  eight  thousand  dollars,  that  one  David 
S.  Eby  also  resided  in  Hannibal,  and  followed  the  business  of  an  insurance  agent, 
that  lie  was  agent  for  several  insurance  companies  in  the  Eastern  States,  as  well  as 
being  agent  at  Hannibal  for  defendant.  That  said  Lennon  had  taken  two  policies 
of  insurance  from  said  Eby  for  three  thousand  dollars  each,  one  in  each  of  two 
Eastern  companies  for  which  Eby  was  agent,  and  that  he  had  transacted  the  busi- 
ness with  and  procured  the  policies  from  said  Eby.  That  in  the  month  of  July, 
1868,  shortly  before  the  making  of  the  policy  sued  on,  Eby  told  said  Lennon  that 
one  of  his  policies  of  three  thousand  dollars  was  about  to  expire,  and  that  he  could 
not  renew  it  at  the  same  rates  that  lie  had  been  charged  before.  Eby  testified  that 
he  was  the  vice-president  of  the  defendant,  and  agent  for  several  insurance  com- 
panies, had  his  office  in  the  same  room  with  the  president  and  secretary  of  defendant, 
that  he  was  in  the  habit  of  taking  risks  for  the  dpfendant,most  generally  in  consulta- 
tion with  the  other  officers  of  the  company ;  when  the  risks  were  out  of  the  ordinary  run 
of  business,  there  was  a  general  consultation ;  that  he  1  bought  he  was  authorized  by  vir- 
tue of  his  position  as  agent  to  take  risks  generally.  Haynes,  the  president,  and  Mead- 
ows, the  secretary  of  defendant,  were  both  apprised  of  the  issue  of  the  policy  to  Len- 
non upon  which  the  suit  is  brought,  before  it  was  issued.  Eby  further  stated  that  he 
■was  carrying  six  thousand  dollars  on  Lennon's  stock.     A  short  time  previous  to  the 
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Distinction  between  po-wers  of  general  and  special  agents  must  be  kept  in 
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Sec.  421.  But,  in  all  cases,  the  distinction  between  the  powers 
of  special  and  general  agents  should  be  kept  in  view,  and,  in  the 


expiration  of  one  policy,  he  liad  a  conversation  with  Meadows  and  Haynes,  and- 
told  them  that  there  was  an  opportunity  of  taking  three  thousand  dollars  on  Len- 
non's  stock,  as  he  could  not  renew  it  in  the  company  that  it  was  in.  After  consul- 
tation with  the  company,  they  agreed  to  take  the  risk.  The  company  knew  that  he 
was  carrying  six  thousand  dollars  insurance  for  Lennon  at  the  time,  did  not  know" 
whether  he  received  the  premium  from  Lennon,  or  whether  the  company  received 
it.  When  Lennon  was  informed  that  one  of  his  policies  was  about  to  expire,  and 
that  it  could  not  be  renewed  at  the  same  rate  as  before,  he  told  Eby  that  he  wanted: 
it  renewed,  and  requested  him  to  continue  it;  said  he  had  too  much  stock  on  hand 
to  suffer  any  of  his  insurance  to  drop;  he  said  he  had  about  $8,000  in  stock  or  over; 
that  he  wanted  the  policy  continued.  The  evidence  further  shows  that,  after  Eby 
had  the  consultation  with  the  other  officers  of  defendant,  that  he  made  out  the  policy 
upon  which  this  suit  was  brought,  and  when  the  old  policy  had  expired  he  handed 
it  to  Lennon,  who  objected  to  it;  said  he  did  not  want  to  be  put  in  the  National,, 
but  that  Eby  assured  him  that  it  was  a  good  company,  and  he  then  received  it, 
telling  him  that  he  took  it  on  his  word;  that  he  never  examined  the  policy  until 
after  the  fire  which  destroyed  his  goods.  The  evidence  further  tends  to  show  that 
Eby  continued  to  be  agent  and  vice-president  of  the  defendant  until  after  the  month. 
of  September,  1868.  In  September,  1808,  Eby  was,  as  agent  of  an  eastern  company, 
still  can-ying  the  three  thousand  dollar  policy  on  Lennon's  goods,  in  addition  to  the 
policy  in  suit,  and  that  at  said  time  said  policy  was  about  to  expire,  Eby  told  Len- 
non that  the  policy  was  about  to  expire,  and  that  he  could  not  renew  it  at  the  same 
rates  paid  before.  Lennon  said  he  wanted  the  policy  renewed.  Eby  told  him  to 
wait  a  few  days  and  he  might  still  be  able  to  renew  it;  that  afterward,  on  the 
day  the  policy  expired,  Eby  told  Lennon  that  he  was  then  prepared  to  renew  the- 
policy.  Lennon  told  him  he  was  too  late;  that  he  liad  just  insured  in  another  com- 
pany, and  thus  renewed  the  amount  of  the  three  thousand  dollar  policy.  Eby  told 
him  that  that  was  all  right.  Eby  states  that  he  thinks  he  was  still  vice-president, 
and  acting  as  agent  of  defendant  at  the  time  of  this  last  conversation. 

The  foregoing  is  substantially  the  evidence  in  the  cause  in  reference  to  the  knowl- 
edge and  consent  of  defendant  as  to  the  three  thousand  dollar  insurance  on  the 
property,  in  addition  to  the  policy  sued  on,  either  at  the  time  of  the  execution  of 
the  policy  by  the  defendant,  or  at  the  time  that  said  insurance  was  changed  to  the 
Phcenix  Company  in  September  afterward.  Tlie  question  presented  for  the  consid- 
eration of  this  court  is,  whether  the  evidence  in  this  case  or  the  circumstances  under 
which  the  policy  was  sued  on  was  executed  and  delivered  to  Lennon,  were  such  as  to 
amount  to  a  waiver  of  the  condition  in  the  policy,  that  the  policy  should  be  void  or 
no  recovery  had  thereon,  if  the  insured  should  have  other  insurance  on  the  same- 
property,  which  was  not  much  known  and  not  indorsed  on  the  policy  ?  And 
whether  the  condition  was  waived  that  required  notice  to  be  given  and  indorsement 
made  thereof  on  the  policy  of  any  additional  insurance  being  afterward  made  on 
said  property  ?  Or  whether  the  defendant  was  estopped  from  setting  up  the  breach 
of  said  conditions  as  a  defense  to  the  action  ?  In  my  mind,  there  can  he  very  little 
doubt  as  to  the  three  thousand  dollar  policy  which  existed  on  the  property  at  the 
time  the  policy  was  executed  by  the  defendant.     Eby,  the  agent  and  vice-president 
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case  of  a  special  agent,  the  assured  must,  at  Ms  peril,  know  whether 
the  act  relied  on  is  within  the  scope  of  his  real  or  of  his  apparent 


of  the  defendant,  had  executed  and  delivered  to  Lennon  two  policies,  as  agent  for 
eastern  companies,  one  of  which  was  about  to  expire.     Lennon  wanted  it  renewed, 
but  Eby  could  not  renew  it  on  terms  to  suit.     This  being  the  case,  he  had  a  consul- 
tation with  the  president  and  secretary  of  defendant,  in  which  he  informed  them  of 
the  whole  matter,  and  that  there  was  aj  chance  for  the  defendant  to  take  a  risk  for 
three  thousand  on  Lennon' s  goods  in  place  of  the  policy  about  to  expire.     After  a 
full  consultation,  they  concluded  to  take  the  risk,  and  the  policy  was  made  out  be- 
fore Lennon  was  seen  on  the  subject,  and  the  same  afterward  handed  to  him.     He 
hesitated  to  receive  it  until  he  was  assured  that  the  company  was  a  good,  responsible 
one,  when  he  accepted  the  policy  without  ever  looking  at  its  contents,  as  the  evi- 
dence shows.      It  was  evidently  known  by  all  parties  that  the  remaining  three 
thousand  dollar  policy  was  to  continue  on  the  property  insured,  because  Lennon  had 
informed  him  that  he  could  not  afford  to  let  any  of  his  insurance  be  dropped.     Len- 
non had  a  right  to  expect,  under  these  circumstances,  that  defendant  had  indorsed 
on  the  policy  its  consent  to  this  remaining  policy  of  three  thousand  dollars,  which 
good  faith  required  it  under  the  circumstances  to  have  done .     So  far  as  this  prior  in- 
surance is  concerned,  the  case  comes  exactly  within  the  principle  laid  down  in  the 
case  of  Horwitz  v.  The  Equitable  Mut.  Ins.  Co. ,  40  Mo.  557.     The  defendant  consid- 
ered the  whole  matter  in  reference  to  the  insurance  already  on  the  property  and  took 
the  risk  in  reference  thereto,  and  they  should  be  estopped  from  setting  up  the  breach 
of  said  condition  as  a  defense  to  the  action,  said  breach  having  been  waived.     In  ref- 
erence to  the  renewal  of  the  insurance  at  a  time  subsequent  to  the  execution  of  the 
policy  sued  on  by  the  defendant,  or  the  changing  the  same  to  another  company, 
the  evidence  is  not  so  clear  of  an  intention  to  waive  the  condition  requiring  the 
defendant's  knowledge  and  consent  thereof  to  be  indorsed  on  the  policy.     It  is 
contended  by  the  defendant  that  it  was  not  notified  of  said  subsequent  insurance, 
and  that  it  never  in  any  way  assented  thereto,  while,  on  the  other  hand,  it  is  con- 
tended by  the  plaintiff  that  the  evidence  shows  that  defendant  had  full  notice  of 
the  subsequent  insurance  and  assented  thereto,  and  so  acted  as  to  induce  the  said 
Lennon  to  rest  in  security  in  the  belief  that  his  property  was  fully  insiu^ed.     The 
main  question  in  the  case  is,  whether  notice  of  this  subsequent  insurance  to  the 
agent  who  effected  the  risk  for  defendant  will  be  considered  as  notice  to  the 
defendant.     For  I  think  that  the  evidence  clearly  shows  that  Eby  was  still  vice- 
president  and  agent  for  the  defendant    at  the  time  that  this  last  insurance  was 
effected.     At  least,  if  there  were  any  doubts  as  to  his  agency  at  the  time,  that  fact 
ought  to  have  been  submitted  to  the  jury  by  a  proper  instruction.     The  authori- 
ties upon  this  last  question  are  somewhat  in  conflict  and  cannot  well  be  reconciled 
with  each  other.     The  cases  referred  to  by  the  defendant  in  the  Massachusetts 
courts,  and  other  cases  referred  to,  seem  to  accord  with  the  views  entertained  by 
the  defendant. 

In  the  ease  of  The  General  Ins.  Co.  v.  United  States  Ins.  Co.  10  Md.  517,  the 
question  was  as  to  notice  by  the  corporation  of  an  unrecorded  deed  of  mortgage,  so 
as  to  affect  a  subsequent  mortgage.  It  is  there  held,  that  the  notice  in  such  case 
must  be  sufficient  to  put  a  party  on  inquiry,  and  that,  conceding  that  a  director  of 
the  corporation  to  be  affected  had  notice  of  the  prior  mortgage,  it  does  not  appear 
that  he  had  communicated  the  notice  to  tlie  board  of  directors,  and  was  there 
fore  not  sufficient ;  that  the  notice  received  by  a  director  of  a  corporation  in  a 
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authority.     He  is  bound  to  know  when  he  has  passed  the  precise 
limits  of  his  power,  and  cannot  rely  upon  the  assumption  of  au- 


private  way,  or  whicli  he  had  acquired  from  rumor,  would  not  hind  tlie  institution  ; 
that  the  case  must  be  so  clear  as  to  satisfy  the  mind  that  the  allowance  of  tlie  sub- 
sequent claim  would  be  a  fraud  on  the  party  setting  up  the  first  deed ;  and  to  the  same 
effect  is  the  case  of  Farrel  Foundry  v.  Dart,  26  Conn.  376.  The  case  of  the  Worces- 
ter Bank  v.  Hartford  Ins.  Co.,  11  Cush.  265,  was  a  case  where  the  policy  sued  on 
contained  a  clause  almost  precisely  similar  to  the  clause  in  the  policy  of  defendant 
imder  consideration.  It  was  held  that  in  such  case,  where  a  subsequent  insurance 
had  been  obtained  and  the  agent  of  the  company  notified  thereof,  and  he  had  prom- 
ised the  assured  to  have  the  consent  of  the  subsequent  insurance  entered  in  the 
policy,  but  failed  to  have  it  done,  that  still  the  policy  is  avoided,  the  technicalities 
of  the  contract  not  having  been  complied  with,  and  to  the  same  effect  are  several 
other  cases  in  Massachusetts. 

It  is  contended  by  the  defendant  in  this  case  that  no  notice  to  an  agent  of  the 
company  could  operate  as  notice  to  the  defendant,  unless  the  agent  received  the 
notice  at  a  time  when  said  agent  was  engaged  in  the  execution  or  performance  of 
the  business  to  which  the  notice  related,  unless  it  is  shown  that  the  agent  communi- 
cated the  notice  to  his  principal.  To  sustain  this  view  of  the  case  reference  is 
made  to  several  cases.  In  the  case  of  McCormick  v.  Wheeler,  30  111.  114,  it  is 
held  that  notice  to  an  attorney  of  one  party  which  he  has  received  while  acting 
as  the  attorney  of  another  party  is  not  such  notice  as  will  effect  his  client.  It  is 
remarked  by  the  judge  delivering  the  opinion  in  the  case  '  that  the  English 
authorities  manifest  a  disposition  to  depart  from  this  rule,  but  it  is  deemed  by 
the  court  to  be  a  rule  just  in  itself.'  In  the  case  of  the  Mechanics'  Bank  v. 
Schaumhurcj,  3S  llo.  22IS,  Judge  Hoi.mes  delivering  the  opinion  of  the  court,  says, 
that  'knowledge  acquired  by  the  president,  cashier  and  teller,  while  engaged  in 
business  of  the  bank  in  their  oiHcial  capacity,  will  be  notice  to  tlie  bank  ;  so 
far  as  either  has  authority  to  act  for  the  bank,  his  acts  are  the  acts  of  the  bank, 
and  his  official  knowledge  is  the  knowledge  of  the  bank  ;  but  mere  private 
information  obtained  beyond  the  range  of  his  official  functions  will  not  be 
deemed  notice  to  tlie  bank.'  It  is  difficult  to  exactly  understand  what  is  meant 
by  the  language  used  in  these  decisions.  The  defendant  contends  that  it  is 
meant  by  the  decisions  referred  to  as  well  as  other  decisions  using  similar  lan- 
guage, that  no  notice  served  on  an  agent  will  be  effectual  to  bind  his  principal, 
unless  the  agent  should  receive  the  notice  while  actually  engaged  in  the  trans- 
.aotion  of  the  very  business  to  which  the  notice  relates,  or  unless  it  is  shown  that 
it  was  communicated  to  the  principal.  If  that  should  be  the  proper  construction 
to  be  given  to  the  language,  then  it  would  become  impossible  that  an  agent  of  an 
insurance  company  could  ever  be  notified  of  a  subsequent  policy  of  insurance 
being  issued  upon  the  same  property  before  insured  by  said  agent  for  his  prin- 
cipal. Every  agent  as  soon  as  he  takes  a  risk  and  issues  a  policy  therefor  and 
delivers  it  to  be  insured,  dismisses  the  subject  of  that  policy  from  his  mind.  If 
the  insured  should  afterward  procure  a  subsequent  insurance  on  the  same  prop- 
erty and  go  to  the  agent  to  give  him  notice  thereof,  he  would  be  sure  to  find  the 
agent  in  the  transaction  of  some  other  business,  when,  according  to  the  construc- 
tion given  to  these  cases,  no  notice  could  be  given  to  the  agent  because  he  was 
not  at  the  time  engaged  in  the  particular  business  to  which  the  notice  related, 
and  this,  notwithstanding  the  agent  was  the  only  agent  of  the  corporation  whose 
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tliority  by  the  agent  to  do  an  act  beyond  the  scope  of  his  actual 
authority,  real  or  apparent.^     The  declarations  of  an  agent  are  not 


business  it  was  to  attend  to  the  very  matter  to  which  the  notice  related.  I  think 
that  this  is  not  the  proper  construction  to  give  to  these  cases;  the  meaning  must 
be  that  the  notice  must  be  given  to  the  agent  while  his  agency  exists,  and  it  must 
refer  to  business  which  comes  within  the  scope  of  his  authority  ;  when  this  is  the 
case  I  think  that  notice  to  the  agent  is  notice  to  the  principal,  in  fact  there  is  no 
other  way  to  notify  a  corporation  than  to  notify  an  agent.  A  corporation  only 
acts  through  and  by  agents,  and  the  proper  and  only  way  to  give  notice  to  a  cor- 
poration is  to  notify  an  agent,  and  generally  it  is  sufficient  to  notify  an  agent  whose 
proper  business  is  to  attend  to  the  matter  in  reference  to  which  the  notice  is 
given.  In  the  opinion  of  Judge  Holmes  in  the  case  of  the  Bank  v.  Schaumburg, 
above  referred  to,  Story's  Agency,  §  140,  is  referred  to,  from  which  it  may  be 
seen  what  was  meant  by  the  language  used  in  that  direction.  The  section  referred 
to  reads  as  follows :  '  Upon  a,  similar  ground  notice  of  facts  to  an  agent  is  con- 
structive notice  thereof  to  the  principal  himself,  where  it  arises  from  or  Is  at  the 
time  connected  with  the  subject-matter  of  his  agency  ;  for  upon  general  principles- 
of  public  policy,  it  is  presumed  that  the  agent  has  communicated  such  facts  t» 
the  principal,  and  if  he  has  not,  still  the  principal,  having  intrusted  the  agent- 
with  the  particular  business,  the  other  party  has  a  right  to  deem  his  acts  and 
knowledge  obligatory  on  the  principal,  otherwise  the  neglect  of  the  agent,  whether 
designed  or  undesigned,  might  operate  most  injuriously  to  the  rights  and  inter- 
ests of  such  party,  but  unless  notice  of  the  facts  come  to  the  agent  while  he  is^ 
concerned  for  the  principal,  and  in  the  course  of  the  very  transaction,  or  so  near 
before  it  that  the  agent  must  be  presumed  to  recollect  it,  it  is  not  notice  thereof 
to  the  principal  ;  for  otherwise  the  agent  might  have  forgotten  it,  and  then  the 
principal  would  be  affected  by  his  want  of  memory  at  the  time  of  undertaking 
the  agency.  Notice  therefore  to  the  agent  before  the  agency  is  begun,  or  after  it 
has  terminated,  will  not  ordinarily  affect  the  principal.'  The  quotation  from 
Story  seems  to  me  to  solve  the  whole  question,  which  is,  that  notice  to  the  agent 
before  his  agency  has  begun,  or  after  it  has  terminated,  will  not  ordinarily  affect 
the  principal.  If  notice  is  given  before  the  agency  has  began,  to  affect  the  prin- 
cipal it  must  be  so  near  before  it  that  the  agent  must  be  presumed  to  recollect  it. 
This  rule,  as  laid  down  by  Judge  Story,  I  think,  is  the  correct  one,  and  must  be- 
the  proper  interpretation  to  be  given  to  tlie  language  used  in  the  cases  on  the 
subject.  Now,  to  return  to  the  facts  of  the  case  under  consideration  we  find  that- 
Lennon  in  the  month  of  July,  1868,  had  procured  from  one  Eby  two  policies  of 
insurance  for  S  3,000  each,  one  in  each  of  two  eastern  companies  for  which  said 
Eby  was  agent.  That  said  Eby  was  also  agent  for  defendant,  having  authority  to- 
take  risks  and  issue  policies  for  it.  That  one  of  the  eastern  policies  was  at  said 
time  about  to  expire.  That  Eby  informed  Lennon  that  he  could  not  renew  the 
policy  on  the  same  terms  that  the  policy  had  been  issued  before.  Lennon  insisted 
that  he  wanted  the  policy  renewed,  that  he  could  not  afford  to  drop  any  part  of 
his  insurance,  that  he  was  not  then  -fully  insured,  that  his  stock  of  goods  was- 
heavy,  etc.  Under  these  circumstances,  Eby  communicated  the  facts  in  reference 
to  this  matter  to  tlie  president  and  secretary  of  defendant,  telling  them  that  one  of 

1  Marvin  v.  Wilbur,  ,52  N.  T.  270  ;  Allen  v.  Ogden,  1  Wash.  (U.  S.  C.  C.)  174  ; 
Adrianre  v.  Howell,  .52  Barb.  (N.  Y.)  270  ;  Bmh  v.  Westchester  F.  Ins.  Co.,  63  N- 
T.  531  ;  Owings  v.  Hull,  9  Pet.  (U.  S.j  608. 
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evidence  of  his  authority,^  hut  the  scope  and  extent  of  his  powers 
must  he  determined  hy  his  actual  authority  or  hy  his  acts,  and  the  re- 


Lennon's  policies  was  about  to  expire,  and  tliat  tliere  was  a  cliance  for  defendant 
to  take  the  risk  for  $3,000  in  place  of  the  policy  about  to  expire.  After  full  con- 
sultation it  was  concluded  to  take  the  risk  for  $3,000,  and  a  policy  was  executed  to 
-Lennon  therefor,  without  any  application  on  his  part  therefor,  and  in  fact  witl\put 
his  knowledge,  and  that  when  it  was  delivered  to  him,  he  first  objected  to  receive 
it,  but  upon  being  assured  by  Eby  that  the  company  was  a  good  one  he  received 
the  policy.  At  this  time  it  was  well  known  to  Eby  and  defendant,  that  Lennon 
intended  to  continue  the  one  Eastern  policy  upon  his  goods,  and  that  he  did  not 
intend  in  any  way  to  lessen  or  diminish  his  insurance.  This  being  the  case,  some 
time  in  the  month  of  September  or  October  of  the  same  year,  when  the  second  or 
last  eastern  policy  was  about  to  expire,  Lennon  was  informed  by  Eby  (who  the 
evidence  shows  was  still  agent  of  defendant)  of  the  fact,  and  that  he  could  not 
renew  it  on  the  same  terms  that  it  had  been  originally  issued.  Lennon  expressed 
.a  desire  to  have  the  policy  renewed  and  wanted  to  keep  up  his  insurance.  Eby 
at  this  time  told  him  to  wait  a  few  days,  that  he  might  yet  be  enabled  to  renew 
the  policy.  Lennon  did  wait  until  the  day  that  the  policy  expired,  and  then 
insured  in  another  company  in  the  same  amount,  and  upon  meeting  with  Eby,  he 
informed  him  of  what  he  had  done,  and  was  told  by  Eby  that  it  was  all  right. 
Now  under  the  circumstances  had  Eby,  the  agent,  notice  at  the  time  of  the  change 
•of  the  policy  procured  from  him  in  the  eastern  company  for  the  policy  to  the 
.same  amount  in  the  Plioenix  Company,  and  did  he  assent  thereto  ?  And  did  such 
assent  amount  to  a  waiver  on  the  part  of  the  defendant  of  tlie  condition  in  the 
policy,  avoiding  tlie  same  where  additional  insurance  is  taken  without  the  cou- 
.sent  of  defendant  indorsed  on  tlie  policy,  as  has  been  before  stated  ?  That  Eby 
knew  of  the  new  policy,  there  can  be  no  doubt  ;  in  fact  it  was  known  by  Eby  and 
the  officers  of  defendant  at  the  time  of  the  issuing  of  the  policy  sued  on,  that 
Lennon  intended  to  continue  the  whole  six  thousand  dollars  of  insurance  on  his 
stock  of  goods.  The  policy  of  defendant  was  made  with  that  view,  and  what  was 
-afterward  done  was  only  carrying  out  the  understanding  had  between  the  parties 
at  the  time  ;  hence,  when  tlie  policy  was  about  to  expire,  Eby  told  Lennon  that 
the  policy  was  about  to  expire,  and  that  he  could  not  then  renew  it  on  the  same 
terms,  but  to  wait  a  few  days,  that  he  might  still  become  able  to  renew  it.  Why 
was  it  that  Eby  asked  him  to  wait  ?  It  was  to  my  mind,  because  it  was  known 
and  expected  that  if  Eby  did  not  renew  the  policy,  the  insurance  would  be  taken 
in  another  company,  and  this  was  only  a  continuation  of  the  original  understand- 
ing and  was  expected  by  Eby,  and  when  he  was  told  that  it  had  been  done,  he 
.answered  that  it  was  all  right.  Eby  was  at  the  time  still  agent  of  the  company 
.and  notice  to  him  was  notice  to  the  defendant.  In  a  late  case  in  the  State  of 
Illinois,  Illinois  Mutual  Fire  Ins.  Co.  v.  Malloy,  50  111.  419,  the  policy  in  ques- 
tion contained  a  clause  to  this  effect  :  '  If  the  assured  shall  tliereafter  make  any 
other  insurance  on  the  same  properly,  and  should  not  with  all  reasonable  dili- 
gence give  notice  thereof  to  the  insurer,  and  have  the  same  indorsed  on  the  policy, 
or  otherwise  acknowledged  by  them  in  writing,  the  policy  shall  cease  and  be  of 
no  further  effect.'     The  insured  in  that  case  did  effect  an  additional  insurance  on 

^  James  v.   Stookey  1  Wash.  (U.  S.  C.  C.)  330  ;  Bush  v.  Westchester  Ins.  Co., 
■ante. 
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cognition  thereof  hy  Ms  principal.^  The  assured  has  no  right  to  in- 
fer authority  in  the  agent,  farther  than  he  is  justified  in  doing  so 
from  the  nature  and  requirements  of  the  business  intrusted  to  him, 
and  what  he  has  previously  done  in  the  prosecution  thereof,  with  the 
assent  of  the  insurers,  express  or  implied? 

Apparent  po-wer — ^Instances. 

Sec.  422.  As  has  been  previously  stated,  the  assured  may  rely 
upon  the  authority  of  the  agent,  within  the  scope  of  his  apparent 


the  same  property.  It  was  held  that  it  was  not  sufficient  in  such  case  to  give 
notice  to  a  stranger  who  had  long  since  ceased  to  be  an  agent  of  the  company. 
The  court,  however,  in  rendering  tlie  opinion  says,  '  Had  tlie  party  notified  been 
tlie  agent  of  tlie  company,  his  failure  to  indorse  consent  on  the  policy  would  not 
have  prejudiced  the  assured  ;  as  we  said  in  the  case  of  N.  E.  Fire  and  Marine 
Ins.  Co.  V.  Schettler,  38  111.  166.'  It  was,  however,  further  held,  in  that  case  that 
it  was  the  duty  of  the  assured  to  know  tliat  the  party  notified  was  agent.  This 
case  seems  to  sustain  the  view  that  a  notice  to  one  who  is  known  to  be  an  agent 
is  suflBcieut  to  charge  the  company,  and  that,  where  notice  is  given  of  an  after 
insurance  and  no  objection  made  at  the  time,  the  policy  will  not  be  thereby  for- 
feited. I  do  not  say  that  the  fact  that  Lennon  told  Eby  after  lie  bad  taken  the 
last  policy  that  he  bad  given  the  risk  to  another  company  would  have  been  suffi- 
cient of  itself  to  constitute  a  waiver  of  the  condition  in  the  policy  in  question  ;  but 
this  fact,  taken  in  connection  with  all  of  the  other  facts  connected  with  the  transac- 
tion, I  think  is  sufficient ;  and  tliat  to  permit  the  defendant  to  insist  on  a  forfeiture 
of  the  policy,  under  all  of  the  circumstances,  would  be  to  enable  it  to  perpetrate 
a  fraud  on  Lennon.  In  the  investigation  of  the  case,  it  has  not  been  overlooked 
that  this  court,  in  the  case  of  Tlutchinson  v.  The  West  Ins.  Co.,  21  Mo.  97,  held 
that  a  condition  in  a  policy  similar  to  the  one  under  consideration  was  a  conilitiou 
precedent  to  the  right  of  the  insured  to  recover  on  the  policy,  and  that  nothing 
would  prevent  a  forfeiture  of  the  policy  but  the  actual  indorsement  of  the  consent 
of  the  insurer  to  tlie  subsequent  insurance.  Subsequent  cases,  however,  in  this 
court,  as  well  as  in  other  courts,  which  seem  to  have  been  well  considered,  have 
recognized  a  more  liberal  rule  in  favor  of  the  insured.  In  these  late  cases,  it  has 
been  held  that  the  condition  in  the  policy  under  consideration,  as  well  as  other 
conditions  of  similar  nature,  may  be  waived  by  the  company,  and  that  the  waiver 
may  be  made  as  well  by  'acts  as  by  positive  declarations,  and  that  the  company 
may  be  estopped  under  certain  circumstances,  where,  by  a  course  of  dealing  or 
its  open  actions,  it  has  induced  the  assured  to  pursue  a  policy  to  his  detriment.'  " 
Horwitz  V.  The  Equifnhle  Mut.  Ins.  Co.,  50  Mo.  .557  ;  FranJdin  v.  2"he  Atlantic 
Fire  Ins.  Co.,  42  id.  456  ;  Coombs  v.  Hannibal  Sarinr/s  and  Ins.  Co.,  43  id.  148  ; 
Northrup  v.  The  Miss.  T'ai.  Ins.  Co.,  47  Mo.  435  ;  Viele  v.  Germania  Ins.  Co.,  26 
la.  54,  55  ;  Wahh  v.  The  ^tna  Life  Ins.  Co.,  30  id.  133  ;  6  Am.  Eep.  664 ;  Von 
Bories  v.  The  United  Life,  Fire  and  2Iarine  Ins.  Co.,  8  Bush  (Ky.)  133. 

1  Nicoll  V.  American  Ins.  Co.,  3  W.  &  M.  (U.  S.)  529. 

2  Marvin  v.  Wilber,  .52  X.  Y.  270 ;  Bn.ih  v.  Westchester  F.  Ins.   Co.,  63  N.  T. 
531  ;  Shanes  v.  Ins.  Co.  of  :X.  America,  ante. 
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authority.  He  may  rely  upon  it,  in  the  absence  of  any  special  limi- 
tations of  which  he  has  notice,  that  he  is  authorized  to  do  any  act 
essential  to  effectuate  the  business  committed  to  him,  or  that  is 
fairly  incident  thereto.  Thus,  if  an  agent  is  permitted  to  receive 
and  remit  premiums  for  an  insurance  company,  he  is  authorized  to 
do  so,^  and  the  company  is  bound  by  his  acts  within  the  scope  of 
his  apparent  authority,  even  though  his  acts  are,  in  fact,  in  excess 
of  his  real  authority,  or  in  disobedience  of  private  instructions  given 
him  hy  the  company!'' 


1  Perkins  v.  Washington  Ins.  Co.,  4  Cow.  (N.  T.)  645  ;  1  Bennett's  F.  I.  C.  162. 
In  Fay  v.  Richmond,  43  Vt.  25,  the  court  say  :  "  If  a  person  acts  for  and  in  behalf 
of  another,  it  is  immaterial  to  the  question  of  agency  so  far  as  third  persons  are 
concerned,  whether  he  acts  by  his  direction  and  request,  or  by  his  permission 
merely,  he  is  equally  his  agent  in  both  cases."  A  course  of  dealing  by  the  officers 
and  agents  of  an  insurance  company,  which  is  calculated  to,  and  does,  inspire  a 
belief  that  they  do  not  intend  to  rely  upon  a  clause  of  forfeiture  in  a  policy, — in 
this  case  the  policy  was  to  be  void  if  notes  for  premium  were  not  punctually  paid, 
but  the  practice  of  the  company  had  been  to  extend  such  notes, — may  estop  the 
company  from  enforcing  such  forfeiture.  McCraw  y.  Old  North  State  Ins.  Co., 
78  N.  C.  149. 

*  In  Perkins  v.  Washington  Ins,  Co.,  upon  the  facts  stated  in  the  next  note,  this 
doctrine  was  fully  recognized  and  Golden,  Senator,  in  a  very  able  opinion,  gave 
expression  to  the  true  rule  in  this  respect.  He  said  :  ' '  Russell  was  appointed 
surveyor,  eLC.  If  this  were  the  extent  of  the  authority  given  by  the  respondents 
to  Russell,  then,  unquestionably,  no  act  of  his  would  be  binding  on  the  company  ; 
for  I  do  not  see  that  a  survey  made  by  him  could  be  in  anywise  obligatory.  But 
most  certainly  he  exercised  other  powers,  not  only  with  the  consent  and  approba- 
tion of  the  respondents,  but  by  the  direction  of  their  president.  These  powers 
were  such  as  well  warranted  him  in  assuming  the  title  of  agent,  and  such  as  leave 
us  no  reason  to  be  surprised  that  the  respondents  should  have  known  that  he  was 
in  the  habit  of  calling  and  signing  liimself  their  agent,  without  their  objecting  to 
his  doing  so  until  the  present  controversy  arose.  Two  of  the  letters  of  Russell  to 
the  respondents,  which  are  exhibits  in  the  cause,  are  signed  by  him  as  agent. 
These  letters  relate  to  premiums  received  and  transmitted  by  Russell.  And  the 
receipt  of  the  letters  and  of  the  premiums  are  acknowledged  in  subsequent  letters 
of  the  respondents.  So  little  were  the  acts  of  Russell  directed  by  the  power  given 
to  him  hy  the  warrant,  that  it  is  hardly  necessary  to  refer  to  that  instrument  in 
the  further  examination  of  the  cause.  Russell  was  acknowledgedly  not  only  the 
agent  of  the  respondents,  to  make  surveys,  but  to  agree  to  make  insurances,  to 
charge  such  premiums  as  he  should  think  proper,  to  receive  the  premiums,  and 
to  remit  them  to  the  respondents  at  New  York.  That  he  was  the  agent  of  the 
respondents  for  these  purposes,  appears  from  the  letter  of  the  president  of  the 
27tli  April,  1819,  which  is  an  answer  to  the  one  from  Russell  of  llie  9lh  of  the 
same  month,  applying  for  signed  blank  policies,  which  were  refused.  It  is  true 
that,  by  the  same  letter,  it  appears  that  the  company  intended  to  reserve  a  right 
to  judge  of  the  rate  of  premium  and  of  the  risk.     I  shall  in  the  sequel  advert  to 
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Thus,^  where  an  insurance  company  has  permitted  a  special  agent 
to  fix  the  rates  of  premium  for  risks,  and  to  bind  them  for  the  risk 


this  part  of  the  letter.  I  only  refer  to  it  at  this  time,  to  show  that  the  respondents 
never  intended  to  confine  the  powers  of  Russell  to  those  of  a  surveyor,  or  supposed 
that  they  were  limited  to  those  conferred  by  the  warrant.  That  Kussell  was  the 
agent  of  the  respondents,  to  receive  premiums  and  to  transmit  them  to  the  com- 
pany, not  only  appears  from  the  letters  already  mentioned,  but  is  acknowledged 
in  the  answer.  The  words  of  the  answer  to  which  I  now  refer,  are  as  follows  : 
'  They  permitted  him  as  in  their  said  answer  afterwards  particularly  mentioned, 
to  receive  from  such  persons  as  were  willing  to  pay  the  same  to  him,  the  sums 
which  he  might  think  fit  to  name  as  the  probable  premiums,  and  to  transmit  the 
same  to  the  respondents  in  the  city  of  Xew  York,  in  order  to  prevent  any  unne- 
cessary delay  in  effecting  the  insurance.'  If  they  permitted  Eussell  to  receive 
And  remit  premiums,  they  authorized  him  to  do  so.  This  acklowledgment  of  the 
respondents  is  not  qualified  by  any  subsequent  part  of  the  answer,  further  than  by 
a  denial  that  they  authorized,  or  intended  Russell  to  be  their  agent  to  make  insur- 
ances. But,  on  the  contrary,  they  aver  that  they  refused  to  give  him  such  powers 
when  he  applied  for  them.  This  would  be  conclusive  against  the  appellant, 
if  the  points  were,  what  powers  the  respondents  intended  to  give  to  KusselL 
But  that  is  not  the  case.  The  question  is,  what  powers  were  the  citizens  of  Savan- 
nah, and  the  appellant,  as  one  of  them,  justified  from  the  acts  of  Russell,  and  of 
the  respondents,  in  presuming  he  possessed.  It  might  have  been  very  far  from  the 
intention  of  the  respondents  to  authorize  their  agent  to  bind  them  to  an  insurance 
at  his  pleasure.  It  might  have  been  very  imprudent  in  the  company  to  have 
renounced  the  important  right  of  deliberating  on  the  expediency  of  a  risk.  To 
keep  these  matters  under  the  control  of  the  directors,  may  be  very  essential  to 
the  credit  and  safety  of  every  insurance  company.  In  all  this  I  entirely  agree 
with  his  Honor  the  late  Chancellor.  But  if  the  directors  have  incautiously  given 
to  their  agent,  or  suffered  liim  to  exercise  too  large  a  power,  they  must  bear  the 
consequences  of  their  own  imprudence.  I  am  not  disposed  to  sacrifice  the  just 
claims  of  one  who  confided  in  the  respondents,  to  their  safety  or  to  the  support 
of  their  credit.  I  will  presume  that  it  is  established  that  Russell  was  the  agent 
of  the  respondents  to  receive  premiums,  and  to  remit  them  to  the  company  at 
^'ew  York.  Then  we  are  to  inquire,  whether  the  respondents  were  bound  by  the 
receipt,  as  if  the  payment  had  been  made  to  themselves.  It  will  not  be  questioned, 
that  if  the  premium  had  been  paid  at  the  office  of  the  company  in  New  York,  and 
the  president  or  secretary  had  signed  the  receipt  which  was  given  by  Russell,  the 
insurance  would  have  been  as  binding  as  if  a  policy  had  been  executed.  Receipts 
of  this  nature  are  in  common  use.  iluch  of  the  insurance  made  in  this  city  is 
done,  in  the  first  Instance,  by  similar  receipts  signed  by  some  officer  of  the  corpo- 
ration. They  are  intended  to  give  immediate  effect  to  the  insurance,  and  supply 
the  place  of  a  formal  policy,  until  one  can  be  prepared.  It  has  been  decided  that 
these  receipts  are  as  binding  as  a  policy  could  be.  In  truth,  the  receipt  answers 
all  the  use  of  a  policy,  except  that  the  latter  authorizes  the  assured,  in  case  of 
loss,  to  sue  in  a  court  of  law,  instead  of  being  obliged  to  resort,  as  In  this  case,  to 

1  In  Perkins  v.  Washington  lius.  Co.,  4  Cow.  (X.  Y.)  645  ;  1  Ben.  F.  I.  C.  148, 
this  question  was  ably  discussed.  In  that  case  a  bill  in  equity  was  brought  to 
compel  the  defendants  to  execute  a  policy  of  insurance  to  the  plaintiff,  or  pay  a 
loss  sustained  under  it.     The  bill  alleged  that  the  plaintiffs,  on  the  5th  day  of 


Agents.  881 


■pending  the  application,  it  is  liable  for  a  loss  sustained  by  a  person 
"who,  relying  upon  the  agent's  authority  to  do  so,  has  applied  to  him 


a  court  of  chancery.  The  letter  from  the  president  of  the  company  to  Russell, 
which  enclosed  his  appointment  as  surveyor,  also  covered  the  printed  proposals 
of  the  company.  From  these,  Russell,  as  he  says,  in  his  answer  to  the  second 
direct  interrogatory,  framed  an  advertisement,  which  is  one  of  the  appellant's 
exhibits,  inviting  the  citizens  of  Savannah  to  make  insurance  through  him,  with 
the  respondents.  To  this  advertisement  he  put  the  names  of  the  president  and 
secretary. 

The  respondents  aver  in  their  answer,  and  we  must  therefore  believe,  that  this 
advertisement  was  unauthorized  by  them,  and  that  they  never  had  knowledge 
of  it  till  after  this  controversy  arose.  But  although  they  disclaim  the  advertise- 
ment, yet  they  admit  in  their  answer  that  they  sent  the  printed  proposals,  which 
are  an  exhibit,  to  Russell.  And  he  testifies  that  these  proposals,  together  with 
the  letter,  which  was  written  on  the  back  of  them,  he  pasted  on  a  piece  of  paste- 
hoard,  and  hung  it  in  his  store  for  the  information  of  those  who  might  choose  to 
read  it.  These  iiroposals,  after  a  preface  which  gives  assurances  of  the  solidity 
of  the  company  and  of  the  fairness,  candor  and  liberality  which  the  directors 
meant  to  practise,  proceeds  to  state  a  number  of  articles  for  tlie  information  and 
government  of  those  who  meant  to  do  business  with  the  company.  The  fifth  of 
these  articles  is  in  the  following  words  :  '  No  insurance  is  to  be  considered  as 
made  or  binding  until  the  premium  is  paid.'  It  is  to  he  observed  that  here  is  no 
intimation  as  to  where  or  to  whom  the  premium  is  to  be  paid.  There  is  nothing 
from  which  those  who  read  the  proposals,  as  they  were  stuck  up  in  the  office  of 
Russell,  could  understand  tliat  the  payment  of  a  premium  to  an  agent  of  the  com- 
pany authorized  to  receive  the  same  would  not  be  as  binding  as  if  it  had  been 
paid  at  the  office  of  the  respondents  in  New  Yorlc.  I  presume  it  will  be  admitted 
that  all  persons  dealing  with  the  i-espondents,  and  who  had  knowledge  of  this 
article  of  the  proposals,  would  be  authorized  to  infer  from  it  a  converse  proposi- 
tion, to  wit,  that  every  insurance  would  be  considered  as  made  and  binding  when 
the  premium  ioas  paid.  How  then  does  the  case  stand  ?  The  appellant  found 
Russell,  the  agent  of  the  respondents,  to  accept  propositions  to  insure  his  property, 
and  to  receive  payment  of  the  premium.  He  also  found  a  declaration  of  the 
respondents,  which  was  in  effect  that,  when  the  premium  was  paid,  the  insurance 
was  to  be  considered  as  binding.  I  think  the  appellant  was  authorized  to  con- 
clude, when  he  had  paid  the  premium  to  the  agent  of  the  respondents  in  Savan- 
nah, that  the  respondents  were  bound  to  make  good  to  him  any  loss  he  might 
subsequently  sustain.  I  cannot  think  that  anything  was  communicated  to  him 
from  which  he  was  to  understand  that  his  property  was  to  remain  uninsured  until 
Russell  should  have  collected  so  large  an  amount  of  premiums  as  he  might  think 
worth  while  to  remit  to  his  constituents.  Russell  says  it  was  not  his  practice  to 
send  on  these  premiums  immediately  ;  that,  with  respect  to  the  premimn  in  ques- 
tion, he  pursued  his  usual  course  of  waiting  until  he  had  got  a  considerable  sum 
of  money  for  the  purpose  of  purchasing  a  bill  of  exchange  to  malce  the  remittance. 
In  my  view  of  the  subject,  it  is  entirely  immaterial  how  far  the  respondents  intended 

January,  1820,  applied  to  one  Henry  P.  Russell,  of  Savannah,  Ga.,  the  agent  of 
the  defendants,  to  insure  a  stock  of  dry  goods,  groceries,  etc.,  in  a  storehouse  in 
said  city  ;  that  Russell,  on  the  same  day,  agreed  that  the  respondents  should 
tecome  insurers  on  the  stock,  for  one  year  from  that  day,  for  $5,000,  at  a  premium 
56 
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for  insurance,  even  though  in  fact  the  company,  without  the  knowl- 
edge of  the  assured,  reserved  the  right  to  revise  the  rate  of  pre- 


to  limit  the  agency  of  Russell.  If  they  meant  that  those  who  dealt  with  him  should 
understand  that  he  had  a  limited  agency,  it  was  their  business  to  have  made  known 
the  bounds  which  they  had  prescribed  to  him.  But,  on  the  contrary,  their  authority  to 
him  to  receive  premiums,  and  their  notice  that  the  payment  of  a  premium  should  be 
binding,  I  think,  left  them  without  the  power  to  disavow  Russell's  acts.  It  appears 
to  me,  however,  that  the  case  may  be'put  on  another  footing,  no  less  imfavorable 
to  the  defense  of  the  respondents.  I  apprehend  It  is  a  well-settled  rule  of  the 
Court  of  Chancery  that  whatever  a  party  was  under  a  legal  obligation  to  perform, 
shall,  as  to  all  persons  who  had  a  right  to  claim  the  performance,  be  considered 
as  having  been  performed.  In  other  words,  no  person  shall  be  allowed  any 
advantage  from  his  own  or  his  agent's  laches.  As  the  respondents  admit  Russell 
was  authorized  to  receive  premiums,  and  to  remit  them,  it  was  his  duty  to  remit 
the  premium  he  received  from  the  appellant  without  delay.  If  he  had  done  so, 
the  respondents  must  have  received  it  before  they  had  news  of  the  fire,  which  did 
not  happen  till  the  11th  of  January.  Had  the  premium  been  duly  remitted,  tliere 
is  no  doubt  but  that  the  policy  would  have  been  made,  because  there  is  no  inti- 
mation on  the  part  of  the  respondents  that  there  was  any  objection  to  the  risk  or 
to  the  premium.  I  think,  therefore,  the  Court  of  Chancery  would  have  been  well 
warranted  in  considering  the  case  as  if  the  premium  had  been  transmitted  to  the 
respondents  in  due  time,  and  had,  as  it  must  have  been,  received  by  them  before 
they  had  news  of  the  fire.  Suppose  an  action  had  been  brought  against  Kussell 
for  not  sending  the  premium  in  due  time,  can  there  be  a  doubt  but  that  the  appel- 
lant would  have  recovered  in  a  court  of  law,  and  that  the  measure  of  damages 
would  have  been  the  amount  which  was  to  have  been  insured,  and  for  which  the 
premium  was  paid  ?  The  plaintiff,  in  such  an  action,  would  only  have  had  to  have 
shown  that,  if  the  premitmi  had  been  duly  forwarded,  the  risk  would  have  been 
taken,  and  he  would  have  had  the  benefit  of  an  insurance.  And  so  in  this  case, 
when  Russell,  who  was  the  agent  of  the  respondents  to  receive  and  remit  the  pre- 
mium, has  withheld  it,  I  think  the  respondents  are  to  be  held  responsible,  as  they 
wotdd  have  been  if  he  had  performed  his  duty.  It  will  be  seen  that'  I  take  but  little 
notice  of  the  correspondence  between  Russell  and  the  respondents,  by  which  it  may 
appear  that  they  intended  to  limit  his  agency.  I  disregard  it,  because  it  does  not 
appear  that  the  appellant  ever  had  any  knowledge  of  this  correspondence.  But,  if 
we  regard  this  correspondence,  I  confess  I  find  myself  entirely  at  a  loss  to  reconcile 
the  defense  which  the  respondents  have  made  in  the  court  below  with  principles  of 
justice  and  equity.  In  Russell's  letter  of  the  9th  April,  1819,  he  applies  for  ready  signed 
blank  policies,  or  to  have  his  receipt  for  premiums  made  binding  on  the  company 
imtil  policies  could  be  obtained  from  the  office.  The  answer  to  this  letter  is  from 
the  president  of  the  company,  and  is  dated  the  28th  of,  the  same  month.  In  this 
answer  the  president,  after  objecting  to  furnishing  blank  policies,  says  :  '  The  most 
and  best  that  can  be  done,  I  think,  is  this,  that  all  insurances  that  you  may  agree 

of  2*  per  cent.,  the  premium  to  be  paid  on  that  day  ;  and  that  the  company  should 
execute  a  policy  in  the  usual  form  ;  that  the  premium  was  accordingly  paid  to , 
Russell,  with  $  3.50  for  the  expense  of  a  survey  and  policy  ;  that  Russell  gave  a 
receipt  for  these  sums,  declaring  the  object,  consideration,  and  purpose  as  above 
Bet  forth,  and  signed  the  receipt,  "  John  P.  Russell,  agent  of  said  company  ; " 
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mium,  and  made  the  circumstance  of  their  liability  for  a  loss 
occurring  pending  the  application,  dependant  upon  their  accept- 
ance of  the  risk. 


to  make,  and  for  which  such  premiums  as  you  may  think  proper  to  charge,  shall 
be  actually  paid  and  received  here,  the  office  will  consider  as  enuring  at  the  time  of 
the  payment  to  you,  so  that,  in  case  of  accident  between  such  time  of  payment  and 
the  receipt  of  the  money  here,  the  company  will  indemnify  such  loss  ;  iDrovided, 
however,  the  office  sliall  recognize  the  rate  of  premium  which  you  shall  charge,  and 
shall  be  otherwise  satisfied  with  the  risk.'  Now  what  is  the  actual  state  of  things  ? 
Russell  has  agreed  to  make  an  insurance  for  the  appellant,  for  which  he  has  thought 
proper  to  charge  a  certain  premium,  which  has  been  actually  paid,  and  which  has 
been  received  at  the  office  of  the  respondents.  I  say  received  there,  because  it  has 
been  tendered  to  them.  But  an  accident  between  the  date  of  the  receipt  and  the 
tender  of  the  money  here  has  happened.  What,  then,  can  the  defendants  say,  con- 
sistently with  the  president's  letter,  why  they  should  not  make  a  policy  which  shall 
enure  at  the  time  of  the  payment  to  Russell  ?  All  that  this  letter  of  the  president 
will  permit  them  to  say  is,  that  the  office  did  not  recognize  the  rate  of  premium, 
and  were  not  otherwise  satisfied  with  the  risk.  But  can  they  honestly  and  conscien- 
tiously say  this  ?  "Was  this  the  truth  ?  Was  it  not  the  truth  that  the  loss  had 
intervened,  and  therefore  they  would  not  make  the  policy  ?  If  they  may  make  the 
excuse  they  offer  in  this  case,  then  they  might  have  made  it  in  every  case  where  a 
loss  happened  between  tlie  payment  of  the  premium  to  their  agent  and  the  receipt 
of  the  money  here.  In  other  words,  whenever  they  received  an  account  of  a  loss 
before  the  premium  came  into  their  hands,  however  long  their  agent  may  have 
chosen  to  retain  it,  they  would  not  make  a. policy  ;  and  so  it  will  be  seen  that  the 
president's  undertaking  that  a  policy  should  enure  from  the  time  of  the  payment 
to  the  agent,  if  we  give  to  his  letter  the  construction  the  respondents  contend  for, 
is  a  perfect  fallacy.  But  the  respondents  should,  in  my  opinion,  be  oblirjed  to 
recognize  the  rate  of  premium  which  was  charged,  and  to  be  satisfied  with  the  risk, 
unless  they  can  show  some  objections  to  the  one  or  the  other.  This  they  do  not 
pretend  to  do."" 

that  on  the  morning  of  the  11th  January,  an  extensive  and  destructive  fire  broke 
out  in  Savannah,  and  consumed  the  greater  portion  of  the  goods  ;  that  the  appel- 
lant gave  notice  to  Russell  of  the  loss,  offered  the  usual  preliminary  proof,  and 
demanded  a  policy  of  insuranca  ;  but  Russell  stated  that  he  had  not  forwarded 
the  premium  to  the  company,  and  had  not  received  a  policy  from  them,  and  he 
intimated  that  the  company  would  not  consider  themselves  bound  by  what  had  been 
done  ;  that  proper  notice  with  the  usual  proofs,  were,  in  Jlay,  1820,  given  to  the 
respondents  in  the  city  of  New  York  ;  but  they  had  refused  to  execute  a  policy 
or  indemnify  the  appellant  to  the  amount  lost,  although  the  appellant  had,  on  the 
28th  of  April,  1821,  tendered  to  their  president  the  amount  of  the  premium.  To 
this  the  respondents  answered,  admitting  all  the  material  facts  charged,  except 
Russell's  agency.  They  denied  that  he  was  agent,  or  had  power  or  authority  to 
act  for  them  otherwise  than  a^  a,  surveyor.  They  admitted  that  they  had  ap- 
pointed him  surveyor  for  them  in  Savannah,  etc.,  of  buildings  insured,  or  in  which 
goods  offered  for  insurance  were  kept  ;  and  empowered  him  to  state  to  applicants 
of  Savannah  the  probable  rates,  according  to  the  nature  of  the  risk  at  whicli  insur- 
ance might  be  expected  to  be  effected  by  them  ;  always,  however,  reserving  to  them- 
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It  is  enough  that  tlie  insurer  has  held  him  out  to  the  world  as 
possessed  of  the  requisite  authority .^ 


selves  the  power  and  control  to  abide  by,  or  to  vary  the  rates  so  stated  by  him,  or  en- 
tirely to  decline  such  insurance,  when  the  proposal  for  such  insurance  and  his  re- 
port or  survey  should  be  presented  to  them  for  their  deliberation.  That  they  per- 
mitted him  to  receive  the  probable  premiums,  and  transmit  them  to  the  respondents, 
in  order  to  prevent  unnecessary  delay  in  effecting  insurance  ;  but  absolutely  denied 
that  they  ever  appointed  him  their  agent  for  insuring  or  effecting  any  insurance 
•  against  loss  or  damage  by  fire.  Upon  these  facts  given  below,  and  others  set  forth 
in  the  opinion  of  Wood  worth,  J.,  Kent,  Chancellor,  dismissed  the  bill,  and  held 
that  the  agent  had  no  authority  to  bind  the  company,  but,  upon  appeal,  his  ruling 
was  reversed,  and  it  was  held  that  the  company  were  bound  by  the  agent's  acts. 
WooDWOKTH,  J. ,  in  discussing  the  questions  relating  to  the  apparent  authority  of 
tlie  agent,  said:  "  The  material  question  is,  whether  Henry  P.  Russell  was  the  agent 
of  the  respondents,  and  in  that  capacity  had  the  authority  to  bind  them  to  insure 
the  appellant's  goods  ?  and  a  concise  view  of  some  of  the  leadingfacts  becomes  nec- 
essary in  order  to  arrive  at  a  correct  conclusion.  On  the  11th  of  December,  1818, 
the  respondents  appointed  Russell  surveyor.  The  power  was  limited  to  this  object 
solely.  On  the  10th  of  February,  1819,  Russell  caused  to  be  published  in  a  news- 
paper printed  at  Savannah,  the  proposals  of  the  company;  and  added  that  insurance 
might  be  effected  by  application  to  him ;  and  that  he  would  obtain  policies  from  the 
.  office  with  the  least  possible  delay.  To  this  notice  Russell  subscribed  his  name  as 
agent  for  the  city  of  Savannali.  It  appears  by  the  depositions,  that  subsequently, 
and  previous  to  the  5th  of  January,  1820,  he  agreed  to  insure  for  a  number  of  in- 
dividuals, and  received  the  premiums,  which  were  transmitted  to  the  respondents ; 
and  that  in  every  instance  save  one  the  company  con&med  the  insurance,  and 
transmitted  policies  bearing  date  at  the  time  the  receipt  was  given  to  the  applicant 
for  insurance.  It  also  appears  that  Russell  applied  to  the  respondents  for  an  en- 
largement of  his  powers  as  agent.  In  his  letter,  dated  April  9,  1819,  to  Mr.  Hawes, 
the  secretary,  he  observes,  '  There  is  a  difficulty,  owing  to  the  distance  from  New 
Yoric,  in  getting  along  with  insurances  here.  Unless  I  am  furnished  with  blank 
policies  ready  signed,  or  unless  my  receipt  for  the  premiums,  as  agent,  is  binding 
upon  the  company  until  the  policies  can  be  obtained  from  the  office,  I  suspect  but 
little  can  be  done  in  the  way  of  insuring;  for  I  find  that  applicants  want  the  risk 
to  commence  as  soon  as  the  premium  is  paid.'  On  the  28th  of  April,  1819,  Mr. 
Hawes  writes  in  reply,  that  '  the  directors  are  aware  of  the  difficulty  of  making 
insurance  at  a  distance,  and  will  obviate  it,  as  far  as  consistent  with  the  principle 
they  had  adopted,  which  was  no  insurance  shall  he  binding  until  the  premium  is 
received  at  their  office  in  New  York.'  He  assigned  as  the  reason  of  the  rule, 
that  the  company  would  not  be  responsible  '  for  the  risk  of  sending  the  premium 
either  by  land  or  water;'  and  that  in  all  cases  when  the  risk  is  accepted,  the 
policy  is  to  take  effect  from  the  time  when  the  premium  was  received  by  the 
agent.     On  the  27th  of  April,  1819,  Mr.  Swords,  president  of  the  company,  wrote 

1  Haucpiton  v.  Embark,  4  Camp.  88;  Neal  v.  Erving,  1  Esp.  61.  Proof  that  the 
agent  has  performed  similar  acts,  is  enough  to  establish  his  authority.  Goodson  v. 
Brooke,  4  Camp.  163;  Newman  v.  Springfield  F.  &  M.  Ins.  Co.,  17  Minn.  123; 
Yiele  v.  Germania  Ins.  Co.,  26  Iowa,  9;  Bush  v.  Westchester  F.  Ins.  Co.,  2  T.  & 
C.  (X.  Y.)  629. 
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If  the  company  has  recognized  and  adopted  similar  acts  of  the 
agent,  it  is  estopped  from  denying  his  authority  in  that  respect.^ 


to  Kvissell  as  follows :  '  All  insurances  that  you  may  agree  to  make,  and  for  which 
such  premiums  as  you  may  deem  proper  to  charge  shall  be  actually  paid,  and  shall 
be  received  here,  the  office  will  consider  as  enuring  at  the  time  of  the  payment  to 
you;  so  that  in  case  of  accident  between  such  time  of  payment,  and  the  receipt  of 
the  money  here,  the  company-will  Indemnify  such  loss ;  "provided,  however,  the 
office  shall  recognize  the  rate  of  premium  which  you  shall  charge,  and  shall  be 
otherwlse-satisfied  with  therisk.'-  After  this  review  we  may  safely  dismiss  the  in- 
quiry, what  were  the  original  powers  conferred  on  the  agent  ?  It  may  be  conceded 
that  they  were  no  greater  than  those  of  surveyor,  strictly ;  and  that  he  could  not,  in 
that  capacity,  bind  his  principal  by  an  agreement  to  insure.  The  limited  nature  of 
such  an  appointment,  it  was  soon  perceived,  could  answer  no  beneficial  purpose. 
It  is  to  be  presumed  that  very  few,  if  any,  would  be  disposed  to  advance  the  pre- 
mium, and  wait  an  indefinite  period  before  the  policy  should  attach.  Bussell  com- 
municates the  difficulty  to  the  president,  who  is  to  be  considered  the  organ  of  the 
company  commimicating  their  assent  to  the  enlarged  powers  of  the  agent ;  and  par- 
ticularly, as  it  is  not  pretended  that  his  letter  to  Russell  was  unauthorized.  Accord- 
ing to  the  instructions  thus  given  to  the  agent,  when  and  in  what  cases  were  his 
agreements  to  insure  binding  on  the  respondents  ?  Upon  payment  of  the  premium 
to  the  agent,  the  applicant  for  insurance  was  subject  to  the  following  contingencies: 
first,  that  the  premium  should  be  received  at  tlie  office  in  New  York ;  secondly,  that 
the  rate  of  premium  should  be  recognized  at  the  office;  and  lastly,  that  the  company 
should  be  otherwise  satisfied  with  the  risk. 

As  to  the  first,  no  doubt  can  i^rise;  for  it  depends  on  the  fact  whether  the  money 
has  been  received  or  tendered  at  the  office  in  New  Tork.  As  to  the  second,  it  was 
undoubtedly  intended  that  if  the  rate  of  premium  taken  by  the  agents  conformed  to 
the  rules  and  regulations  of  the  company,  and  was  not  less  than  the  uniform  rate 
before  taken  in  other  and  similar  cases  wliich  had  invariably  received  the  sanction 
of  the  respondents,  the  applicant  would  be  entitled  to  a  policy  of  insurance,  com- 
mencing on  the  day  the  premium  was  paid;  for,  although  it  is  provided  that  the 
office  sliall  recognize  the  rate  of  premium,  it  must  be  understood  as  having  referred 
to  the  rules  and  regulations  sanctioned  by  the  board  of  directors,  and  the  powers 
vested' in  the  agent.  The  right  of  the  company  to  exercise  their  judgment  whether 
the  agreement  of  the  agent  to  insure  correspond  with  the  instructions  given,  cannot 
be  questioned.  But,  from  the  nature  of  the  case,  it  seems  necessarily  confined 
within  such  limits.  It  cannot  be  urged  that  the  company  reserved,  or  intended  to 
reserve,  the  right  of  arbitrarily  refusing  to  subscribe  a  policy  when  every  prerequisite 
which  they 'had  themselves  prescribed  had  been  fairly  and  honestly  complied  with. 
It  must  then  be  confined  within  the  bounds  I  have  already  traced ;  and  if  so,  when 
the  agent  presents  a  case,  having  received  the  premium,  the  fair  implication  of  the 
proviso  is,  that  tlie, company  shall  act  upon  it;  and  if  they  decline  to  act,  or  point 
out  any  objection,  the  presumption  is,  that  none  exists  within  tlie  true  intent  of  the 
proviso  inserted  in  the  instructions.     It  is  very  evident  to  my  mind  that  the  respon- 

^  Peck  V.  New  London,  etc.,  Ills.  Co.,  22  Conn.  584.  In  Fayles  v.  National  Ins. 
Co.,  49  Mo.  380,  the  plaintiff  brought  an  action  upon  a  bill  of  exchange,  given  him 
by  defendant's  agent  in  settlement  of  a  loss.  The  defense  was  want  of  authority. 
It  was  shown  that  he  had  done  the  same  thing  before,  and  the  court  held  that  this 
was  a  recognition  of  authority  in  this  respect  binding  upon  them. 
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Even  where  a  policy,  in  terms,  provides  that  agents  shall  not 
■waive  forfeitures,  alter  or  discharge  contracts,  it  is  held  that  the 


dents  did  not  repose  themselves  on  any  objectionable  feature  in  the  conduct  of  the 
agent,  but  on  an  absolute  right  of  refusal,  which  they  conceived  was  vested  in  them, 
without  assigning  any  cause.  This  is  inferable  from  that  part  of  their  answer 
wherein  they  state,  '  that,  not  considering  themselves  bound  by  any  such  alleged 
agreement  for  insurance,  they  did  not_, examine  into,  and,  therefore,  neither  they 
nor  their  officers  or  agents  did  at  any  time  object  to  the  sufficiency  of  the  proofs ; 
nor  did  they,  in  any  way,  intimate  or  pretend  that  there  had  been  any  unfairness 
or  fraud  on  the  part  of  the  appellant  in  obtainingthe  insurance.'  It  is  also  remark- 
able that  no  suggestion  is  made,  that  the  late  of  iasiu-ance  was  not  conformable  to 
the  general  usage  of  the  company.  Can  it  be  doubted  that,  had  the  loss  not  have 
happened  previous  to  the  time  when  the  premium  was  offered  to  be  paid  in  the  city 
of  New  York,  that  this  policy  would  have  been  signed  as  readily  as  others  which 
had  been  transmitted  by  the  agent  ?  These  remarks  are  equally  applicable  to  the 
third  and  last  proviso,  '  that  the  company  shall  be  otherwise  satisfied  with  the  risk.' 
The  question  upon  this  should  be  considered  in  the  same  manner  as  if  application 
had  been  made  for  the  policy  before  any  loss  sustained.  What  reasons  could  have 
been  assigned  for  dissatisfaction  with  the  risk  ?  If  any  existed,  it  was  the  duty  of 
the  respondents  to  point  them  out.  Xot  having  done  so,  it  is  not  uncharitable  to 
suppose  that  they  declined  acting  as  in  ordinary  cases,  in  consequence  of  the  loss, 
erroneously  supposing  that  a  literal  adherence  to  the  words  of  the  instructions  would 
shield  them  against  the  appellant's  claim  to  compensation.  It  is  not  imnatural,  in 
controversies  between  individuals,  for  them,  however  upright,  to  seize  upon  every 
plank  that  may  possibly  lead  to  safety.  Hence  it  comes  that  no  man  is  a  proper 
judge  in  his  own  cause ;  and  that  courts  are  established  to  measm'e  out  equal  and 
exact  justice  to  contending  parties.  The  only  remaining  inquiry  is,  whether  the 
agreement  to  insure,  between  the  appellant  and  Kussell,  the  agent,  was  within  the 
instructions  given  by  the  respondents,  and  agreeable  to  their  rules  and  regulations. 
The  insurance  was  at  2  1-8  per  cent  premium  on  dry  goods  and  groceries.  It  does  not 
appear  whetfier  the  storehouse  which  contained  the  goods  was  included  in  the  first, 
second  or  third  class  of  hazards.  Supposing  it  to  have  been  the  last,  the  rate  of  in- 
surance on  such  buildings,  not  having  goods  hazardous  therein,  is  stated  at  from  175 
to  200  cents  on  the  S 100.  Goods  hazardous,  which  includes  groceries,  are  charged 
witli  12i  cents  in  addition  to  this  premium.  The  rate,  then,  paid  bythe  appellant  was 
equal  to  the  highest  sum  claimed  by  the  respondents  in  their  proposals  for  msur- 
ance.  I  appreliend,  therefore,  that  there  is  no  well  founded  objection  to  the  rate  of 
insurance.  This  is  evident  from  the  acts  of  the  respondents  in  uniformly  acceptmg 
former  risks,  upon  contracts  of  insurance  made  on  the  same,  or  not  more  f .ivorable 
terms.  The  only  risk  rejected  was  not  on  the  ground  that  the  premium  was  too 
small,  hut  that  the  application  was  for  six  months'  insurance  and  the  premium  paid 
for  that  time  only;  whereas  an  insurance  for  six  months  is  always  chargeable  with 
tliree-quarters  of  a  year.  If,  then,  we  look  at  the  instructions  given,  the  proposals 
issued  containing  the  rates  of  insurance,  and  the  acts  of  the  respondents  in  reference 
to  similar  cases,  the  conclusion  seems  to  be  irresistible,  that  thfe  risk  and  rate  of  pre- 
mium were  entirely  satisfactory.  The  premium  was  also  tendered  in  Xew  York  and 
refused,  which  is  a  compliance  with  the  first  part  of  the  proviso.  This,  in  ray  view, 
removes  every  obstacle  in  the  appellant's  way.  1  am  of  opinion  that  the  decree  of 
his  Honor,  the  Chancellor,  be  reversed,  and  that  the  respondents  be  decreed  to  pay 
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"words  of  the  policy  are  not  conclusive,  because  it  is  within  the 
power  of  the  company  to  waive  this  provision.  In  such  cases,  the 
question  is  not  what  power  the  agent  had,  but  what  power  did  the 
company  hold  him  out  as  possessing.^  In  a  "Wisconsin  case  a 
policy  was  issued  with  condition  that  it  should  be  avoided  by 
additional  insurance  taken  without  consent  of  the  secretary  of  the 
company,  to  be  indorsed  thereon.  The  application  was  made  to 
A.  and  B.,  local  agents  of  the  company,  who  wei'e  mere  surveying 
agents,  and  was  forwarded  by  them  to  the  company,  which  sent 
the  policj^  to  the  assured  from  its  principal  office.  Afterwards  A. 
and  B.  dissolved  partnership,  but  both  continued  to  act  as  agents 
for  the  company,  A.  becoming  a  "  recording  agent,"  with  power  to 
issue  policies,  &c.,  and  B.  continuing  to  be  a  mere  surveying  agent. 
Subsequently  the  assured  applied  to  A.  for  further  insurance  on 
the  same  property,  and  was  referred  by  him  to  B.  He  then  ap- 
plied to  B.,  who  sent  him  to  agents  for  other  insurance  companies, 
and  these  issued  to  him  another  policy  on  the  property  in  another 
company,  and  soon  after  informed  B.  of  the  fact,  who,  with  knowl- 
edge of  the  prior  policy,  made  no  objection;  and  the  assured  was 
not  notified  by  any  person  that  such  additional  insurance  rendered 
his  former  policy  invalid.  No  consent  of  the  secretary  was  in- 
dorsed on  the  first  policy.  It  was  held  that  for  a  loss  occurring 
after  these  transactions,  a  recovery  could  be  had  on  the  first  pol. 
icy ;  A,  having  so  acted  that  the  assured  had  a  right  to  believe 
that  lie  consented  to  the  further  insurance,  and  the  company  being 
bound  by  A's  acts  as  a  waiver  or  estoppel,  and  that  although  the 
mere  fact  that  an  application  to  an  agent  for  insurance  is  for- 
warded by  him  to  the  company's  principal  office  for  approval  is 
not  sufficient  to  charge  the  assured  with  notice  of  the  exact  nature 
and  limits  of  the  agent's  authority  and,  in  the  absence  of  other 
proof  that  the  assured  had  notice  that  B.  was  only  a  surveying 
agent,  B.'s  consent  to  the  further  insurance  bound  the  company .^ 


to  the  appellant  the  amount  agreed  to  be  insured."  See  also,  sustaining  the  doc- 
trine of  this  case,  Leeds  v.  Mechanics'  Ins.  Co. ,  8  N.  Y.  351 ;  Woodbury  Savings 
Hanky.  Charter  Oak  Ins.  Co.,  31  Conn.  518;  Hallock  v.  Corn.  Ins.  Co.,  26  N.  J. 
268;  Lightbodyr.  N.  American  Ins.  Co.,  23  Wend  (N.  Y.)  18. 

1  Eclectic  Life  Ins.  Co.  v.  Fahrenkrug,  63  111.  463. 

^  American  Ins.  Co.  v.  Gallatin,  48  Wis.  36. 
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No  presumption  as  to  powers  of  an  agent — must  be  shown. 

Sec.  423.  The  law  makes  no  presumptions  as  to  the  powers  of 
an  agent.  His  authority  must  be  shown ;  and  what  the  agent 
has  done  for  the  principal,  which  has  been  ratified  by  him,  is  com- 
petent proof,  in  the  absence  of  other,  as  to  the  powers  of  the 
agent.i  And  the  fact  that  a  person  acts  as  a  special  agent,  will  not 
necessarily  warrant  the  inference  that  he  is  a  general  agent,  and 


''^ Dickinson  County  v.  Miss.  Valley  Ins.  Co.,  41  Iowa,  286;  Swan\.  Liv.  Lon.  & 
Globe  Ins.  Co.,  52  Miss.  704;  Fayles  v.  National  Ins.  Co.,  49  Mo.  380;  Imperial  Ins. 
Co.,  V.  Murray,  73  Penn.  St.  13;  Lungstrass  v.  German  Ins.  Co.,  57  Mo.  107; 
Eclectic,  etc.,  Ins.  Co.  v.  Falirenkrug,  68  111.  463;  Miller  v.  Phoenix  Ins.  Co.,  27 
Iowa,  203. 

Where  it  appeared  that  Ghad  hianks  from  the  A  Ins.  Co.  for  the  purpose  of  the 
surrender  of  policies,  and  had  taken  the  surrender  of  other  policies,  by  the  direction 
of  that  company,  before  plaintiff's  policy  was  given  up,  and  these  surrendered  poli- 
cies were  subsequently  returned  to  and  accepted  by  the  company,  it  was  held  that 
this  sufificiently  established  authority  in  Gr  to  accept  surrenders,  and  that  he  was 
acting  within  the  scope  of  his  authority  when  he  accepted  the  surrender  of  plain- 
tiff's policy;  and  that,  therefore,  such  surrender  and  acceptance  were  in  effect  acan- 
cellation  of  the  policy;  and  even  if  G  did  not  forward  it  to  the  company,  as  he  was 
bound  to  do,  this  did  not  affect  plaintiff.  1877,  Train  v.  Holland  Purchase  Ins.  Co., 
68  ]Sr.  Y.  208. 

Where  a  person  who  acted  as  general  agent  of  an  insurance  company,  with  au.thor 
ity  to  settle  a  loss  and  waive  the  formal  preliminary  proofs  thereof,  his  bad  faith  in 
misleading  the  insured  to  delay  bringing  action  within  the  twelve  months'  limita- 
tion in  the  policy  was  held  to  estop  the  company  from  denying  that  an  action  there- 
after brought  could  be  maintained.     Little  v.  Phoenix  Ins.  Co.,  123  Mass.  380. 

An  agent  may,  if  authorized  by  course  of  business,  waive  conditions  and  stipula- 
tions in  the  policy,  and  the  company  may  be  boimd  thereby,  notwithstanding  the 
policy  says  he  may  not  do  so.     Ins.  Co.  v.  Norton,  96  U.  S.  234. 

Notwithstanding  a  policy  of  insurance  provides  that  the  company  shall  not  be 
liable  until  actual  payment  of  the  premium  is  made,  and  that  no  agent  shall  be  held 
to  have  waived  any  condition  of  the  policy  unless  the  waiver  be  indorsed  thereon  in 
writing,  an  agent  may  be  deemed  authorized,  on  other  facts,  to  bind  the  company 
by  a  parol  agreement  extending  the  time  of  payment  of  the  premium,  and,  under 
such  agreement,  the  assured  may  have  a  right  of  action  against  the  company  for  a. 
loss  by  fire.     Young  v.  Harlford  Fire  Ins.  Co.,  45  Iowa,  .377. 

A  local  agent  of  an  insurance  company,  empowered  to  take  risks  and  receive  pre^ 
miums,  has  a  general  authority  to  dispense  with  conditions  in  policies  issued 
through  his  agency,  in  the  absence  of  any  limitation  upon  such  authority,  known 
to  the  other  party;  and  his  receiving  successive  premiums  with  knowledge  that  in- 
sured has  traveled  outside  the  limits  prescribed  in  the  policy,  without  a  permit,  is  a 
waiver  of  any  forfeiture  on  that  ground.  Schmidt  v.  Charter  Oak  Life  Ins.  Co., 
2  Mo.  App.  339.     S.  P.  Berrjmann  v.  St.  Louis  Life  Inf:.  Co.,  Id.  262. 

But  where  the  policy  shows  that  lie  had  no  authority  to  receive  an  overdue  pr&. 
mium  on  a  forfeited  policy,  and  who  had  never  done  so,  except  under  instructions 
from  the  secretary,  cannot  bind  the  company  by  so  doing.  Nashville  Life  Ins.  Co. 
y.  Ewincj,  58  Tenn.  305, 
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whether  he  be  so  or  not,  is  a  question  of  fact  to  be  found  by  the- 
jury  from  the  evidence.^  In  the  absence  of  any  proof  that  the- 
company  has  notified  any  similar  acts  of  a  local  agent,  it  will  not 
be  presumed  that  by  virtue  of  his  general  power,  he  is  authorized 
to  alter  any  of  the  essential  provisions  of  the  policy  or  to  waive- 
forfeitures  for  a  breach  of  any  of  its  conditions,  and  proof  of  a 
single  act  of  ratification  is  held  not  to  be  sufficient  to  establish  a 
custom  in  this  respect.^  A  general  agent,  having  authority  to  re- 
ceive applications  for  insurance  in  several  counties,  fix  notes  of 
premium,  receive  money,  countersign,  issue,  renew  and  consent- 
to  the  transfer  of  policies  is  held  to  have  authority  to  appoint  sub 
agents  to  receive  applications  for  insurance,  to  be  forwarded  to 
him  to  issue  policies  upon.  In  such  a  case,  he  does  not  delegate- 
to  a  sub  agent  any  of  the  powers  which  are  regarded  as  coming, 
within  the  delectus  personce  of  his  appointment.* 

When  kno-wledge  of  the  agent  excuses — Estoppel. 

Sec.  424.  Where  the  agent  of  the  insurer  knows  the  situation- 
and  condition  of  the  risk,  at  the  time  when  the  contract  is  entered 
into,  and  the  application  is  made,  an  unintentional  misstatement- 
or  concealment  of  facts  known  to  the  agent,  will  not  avoid  the 
policy,  even  though  the  application  is  made  a  part  thereof.  The 
Supreme  Court  of  the  United  States  in  a  case  *  decided  May  5th, 
1877,  and  not  yet  reported,  held  in  a  case  where  the  policy  pro- 
hibited the  keeping  of  gunpowder  and  petroleum,  but  the  agent 
who  issued  the  policy  knew  that  the  assured  kept  and  intended  to 
keep  it  as  a  part  of  his  stock,  that  evidence  of  the  agent's  knowl- 
edge thereof  was  admissible,  and  that  if  the  omission  to  insert 
permission  therein  to  keep  such  articles  was  the  fault  of  the  agent, 
the  policy  was  not  avoided  by  reason  of  their  being  kept  in  the 
usual  way,^  but  in  the  absence  of  such  knowledge  on  the  part  of 


^Dickinson  County  v.  Miss.  Valley  Ins.  Co.,  ante. 

2  Cleaengenv  Mu.  Life  Ins.  Co.,  2  Dak.  114.  , 

"  Krumm  v.  Jefferson  F.  Ins.  Co  ,  40  Ohio  St.  22.5. 

*  Mobile  F.  Department  Ins.  Co.  v.  Miller,  partially  reported  in  Albany  Law  Jour., 
vol.  15,  p.  447. 

6In  Campbell  V.  Merchants',  etc.,Ins.  Co.,  37 N.  H.  41;  4  Bennett's F.  I.  C.  288,  the- 
applicant  omitted  to  state  the  existence  of  a  small  steam-engine  in  the  building, 
find  by  the  by-laws  and  regulations  of  tlie  company  this  avoided  the  policy.     But  it 
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the  agent  or  the  insurer,  a  stipulation  in  the  policy  that  the  keep-- 
ing  of  such  articles  shall  render  the  policy  void,  it  will  be  avoided 


appeared  that  the  agent  of  the  insurer,  who  took  the  application,  knew  of  the  exist- 
ence of  the  engine,  and  the  court  held  that  this  estopped  the  company  from  setting 
■up  such  omission  to  defeat  the  policy.  Eastman,  J.,  in  a  very  able  and  carefully 
considered  opinion  reviewed  the  cases,  annd  the  principles  applicable  in  such  cases 
ajid  said,  "  In  Marshall  v.  T'le  ColwnbiamMut.  F.  Ins.  Co.,  27  N.  H.  (7  Foster)  157, 
it  was  held  that  where  the  application  is  taken  by  an  agent  of  the  company,  and  he 
is  aware  of  facts  material  to  the  risk,  but  which  are  not  set  forth  in  the  applica- 
tion, the  company  will  be  charged  with  knowledge ;  and  that,  under  such  circum- 
stances, an  unintentional  concealment  or  misrepresentation  will  not  make  void 
the  policy.  Tlie  same  principle  was  alluded  to  in  Leathers  v.  Farmers'  Mut.  F. 
Ins.  Co.,  24  X.  H.  (4  Foster)  262.  As,  however,  the  point  has  not  been  very  fully 
considered  by  the  courts  of  this  state,  and  the  counsel  for  the  defendants  have 
cited  several  cases  of  high  authority  sustaining  a  different  doctrine,  we  have 
thought  it  proper  to  examine  the  question  at  some  length,  with  a  view  to  test  the 
accuracy  of  the  position.  So  far  as  the  insurance  companies  in  tliis  Slate  are  to  be 
considered,  the  legislature  have  settled  the  principle  by  enacting  that  applications 
taken  by  the  agents  of  the  companies  shall  not  be  void  by  reason  of  any  error, 
mistake,  or  misrepresentation,  unless  it  shall  appear  to  have  been  intentionally 
and  fraudulently  made.  But  that  act  does  not  apply  to  corporations  established 
hy  the  laws  of  other  states,  and  consequently  not  to  this  case. 

Great  strictness  has  always  been  held  in  contracts  of  inarijie  insurance.  Amis- 
representation  or  concealment  of  any  fact  material  to  the  risk,  even  though  it 
happen  through  mistake  or  accident,  and  though  the  loss  arises  from  a  cause 
unconnected  with  such  misrepresentation,  will  make  void  the  policy.  Park  on 
Insurance,  249,  6th  ed. ;  3  Burr.  1905;  Fitzherberty.  Mather,  1  T.  K.  ,12;  McDowell 
V.  Frazer,  Doug.  260;  Bridges  y.  Hunter,  1  M.  &  S.  15.  A  breach  of  a  warranty 
avoids  a  contract  ah  initio;  and  it  makes  no  difference  whetherthe  thing  warranted 
be  material  or  not,  or  whether  the  loss  happened  by  reason  of  a  breach  of  the  war- 
ranty or  not.  A  warranty  differs  from  a  representation  in  this  respect,  that  it  is 
in  the  nature  of  a  condition  precedent,  and  requires  a  strict  and  literal  perform- 
ance ;  but  all  express  warranties  must  appear  upon  the  face  of  the  policy.  .3 
Kent's  Com.  288.  There  may  also  be  implied  warranties,  such  as  necessarily  re- 
sult from  the  nature  of  the  contract;  and  in  every  policy  it  is  implied  that  the 
ship  is  sea-worthy  when  the  policy  attaches.  Laio  v.  IlolUncjworth,  7  T.  R.  160; 
Silva  V.  Luti\  1  Johns.  Cases,  184.  I  apprehend  that  from  this  strictness  existing 
in  the  law  of  marine  insurance  have  been  drawn  tlie  rigid  rules  laid  down  by  many 
tribunals  upon  fire  insurance  policies,  and  that  the  authorities  in  cases  of  marine 
insurance  have  been  followed  in  actions  upon  policies  against  fire,  without  per- 
haps sufficiently  adverting  to  the  difference  that  exists  in  the  knowledge  of  facts 
upon  which  the  respective  contracts  are  founded.  Kent  says  that  the  strictness 
and  nicety  required  in  the  contract  of  marine  insurance  do  not  so  strongly  apply 
to  insurance  against  fire,  for  the  risk  is  generally  assumed  upon  actual  examina- 
tion of  the  subject  by  skilful  agents  on  the  part  of  the  insurance  offices.  3  Kent's- 
Com.  373.  The  severity  of  these  rules  has  caused  courts  in  many  instances  to  en- 
deavor to  avoid  their  effect.  Thus  Lord  Maxsfield,  in  Pawson  v.  Watson,  Cow- 
per  785,  says  that  it  is  the  opinion  of  the  court  that  to  make  written  instructions  ■ 
-valid    and  binding,    they    must   be  inserted  (not   referred    to)  in    the    policy. 
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thereby,  and  evidence  of  a  custom  to  keep  such  articles  in  such 
stores,  is  not  admissible  to   save  the  policy.     It  is  only  when  the 


And  Sutherland,  J.,  ia  Jefferson  Ins.  Co.  v.  Cotheal,  7  Wend  (N.  Y.)  80,  also 
says,  that  the  doctrine  of  warranty  in  the  law  of  insurance  is  one  of  great  rigor, 
and  frequently  operates  very  liarshly  upon  the  assured.  And  again,  after  dis- 
cussing an  application  not  embraced  in  the  policy,  and  holding  that  it  shall  not 
be  considered  a  warranty,  he  says :  '  I  am  not  disposed  to  lead  the  way  in  the 
extension  of  this  harsh  and  rigorous  doctrine.'  And  there  are  authorities  wliich 
hold  that  where  inquiries  are  not  put  by  the  company  or  its  agents,  as  to  the 
title  and  situation  of  the  property,  and  no  fraud  appears,  a  suppression  of  facts 
will  not  make  void  the  policy.  Strong  v.  Manufacturers'  Ins.  Co.,  10  Pick  (Mass.) 
40;  Fletcher  v.  Com.  Ins.  Co.,  18  Pick  (Mass.)  419;  NWlo  v.  North  American  Fire 
Ins.  Co.,  1  Sand  (N.  T.)  551.  The  books  abound  in  cases  as  to  what  are  and  what 
are  not  necessary  disclosures,  and  as  to  what  shall  be  held  representations  and  what 
warranties;  and  the  authorities  not  unfrequently  seem  confused  and  contradictory, 
arising  from  the  different  construction  which  is  put  upon  the  api^lioations  for 
insurance  and  the  effect  that  is  given  to  them.  And  there  appears  to  be  a  manifest 
•disposition  in  some  tribunals,  which  hold  the  rules  with  strictness,  to  bring  as  few 
cases  as  possible  within  their  range.  The  business  of  insurance  against  fire  has 
greatly  increased  by  the  incorporation  and  establishment  of  mutual  companies, 
and  the  mode  of  transacting  the  business,  as  well  as  the  property  insured,  differs 
very  essentially  from  that  of  marine  insurance.  The  method  of  doing  the  busi- 
ness in  these  companies  also  varies  materially,  in  some  respects,  from  that  wldch 
prevails  in  stock  companies,  as  they  are  usually  termed.  And  were  the  courts 
now,  for  the  first  time,  to  lay  down,  without  regard  to  authority,  the  rules  of  law 
that  should  govern  contracts  made  between  nuitual  companies  and  their  members, 
I  appreliend  that  in  many  jurisdictions  they  would  differ  essentially  from  the 
rules  which  at  present  prevail.  As  a  general  practice,  these  companies  require 
all  applications  for  insurance  to  be  in  writing,  and  they  make  the  application  a 
X^art  of  the  policy.  As  a  general  practice,  also,  they  send  out  agents  appointed  by 
themselves,  who  are  oftentimes  directors  of  the  companies,  who  examine  the  bu.ild- 
ings  and  make  the  surveys,  and  make  out  the  applications  for  the  insured  to  sign. 
Now,  aside  from  authority,  upon  what  principle  of  right  can  it  be  said  that  in 
regard  to  facts  which  are  obvious  and  known  to  the  agent  and  company,  but  which 
are  unintentionally  not  communicated,  a  different  rule  of  law  should  prevail  from  that 
which  exists  in  the  sales  of  property  ?  Why  should  it  be  held  that  the  uninten- 
tional neglect  to  state  facts  in  an  application  for  insurance,  which  are  perfectly 
obvious  and  well  known  to  the  officers  of  the  company,  shall  defeat  the  contract 
and  make  void  the  policy,  while  the  sale  of  property  made  upon  a  warranty  is  not 
to  be  affected  by  any  defects  which  are  obvious  to  the  senses  ?  I  entirely  agree 
with  the  court  in  ■T'emimjrs  V.  T!ie  Chenango  County  Mutual  Ins.  Co.,  2  Denio,  (N. 
T.)  79,  when  they  say  that  it  would  be  difficult  to  assign  a  satisfactory  reason  for  a 
■distinction  in  this  respect.  Why  should  not  an  insurance  company  be  estopped 
from  setting  up  defects  in  an  application,  which  are  known  to  them,  as  well  as  the 
owner  of  property  who  knowingly  stands  by  and  sees  the  property  sold  by  a  third 
person,  without  disclosing  his  title,  be  afterwards  estopped  from  setting  up  that 
title  ?  It  appears  to  me  that  the  fraud  in  the  former  case  is  quite  equal  to  that  in 
the  latter. 
I  am  aware  that  there  are  many  cases,  and  of  high  authority,  wliich  lay  down  the 
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written  description  is  such  as  amounts  to  a  license  to  keep  certaitt 
proMbited  goods,  that  the  effect  of  a  printed  prohibition  is  over- 


rule the  other  way,  and  hold  that,  when  the  application  is  made  a  part  of  the  policy, 
statements  contained  in  it  are  warranties,  and  if  untrue,  the  policy  is  void,  even 
though  the  variance  be  not  material  to  the  risk.  The  same  authorities  also  hold 
that  the  rule  which  prevails  upon  sales  of  property,  that  the  warranty  does  not 
extend  to  defects  which  are  known  to  the  purchasers  does  not  apply  to  warranties 
contained  in  contracts  of  insurance.  And  such  is  the  doctrine  of  Jennings  v.  T/te- 
Chenango  County  Mut.  Ins.  Co.,  2  Denio,  (N.  Y.)  75,  already  cited,  and  which  is  an 
authority  in  point  for  the  defendants.  The  authorities  are  examined  at  length  in 
that  case,  and  the  conclusion  arrived  at  that  they  show  the  policy  to  be  void.  In 
closing  the  opinion,  however,  the  court  say  :  '  At  the  same  time,  it  cannot  be  denied, 
that  the  application  of  these  principles  to  the  case  under  consideration  operates; 
with  great  severity  upon  the  plaintiff,  and  is  well  calculated  to  lead  to  serious  doubt, 
whether  the  intention  of  the  parties  and  the  interests  of  justice  were  duty  regarded; 
in  the  establishment  of  the  rule.'  And  they  then  add  :  '  Here  the  mistake  was. 
proved  to  have  been  the  consequence,  either  of  the  ignorance,  carelessness  or  bad 
faith  of  the  agent  of  the  defendants.  He  filled  up  a  printed  blank  application, 
furnished  by  the  defendants,  to  be  subscribed  by  the  plaintiff,  who  probably- 
neither  had  nor  pretended  to  having  any  information  or  knowledge  of  what  such  a. 
paper  ought  to  contain  in  order  to  render  the  policy  available,  but  relied  in  that 
respect  implicitly  upon  the  agent  sent  out  by  the  defendants.'  The  defects  in  that 
application  were,  that  the  building  was  occupied  by  a  further  purpose  than  that 
stated  in  the  application,  and  also  that  the  surrounding  buildings  were  not  cor- 
rectly given.  These  facts  were  known  to  the  agent,  who  said  that  the  risk  was  not 
increased,  and  that  it  was  of  no  use  to  put  them  into  the  application.  Still  the  court 
felt  themselves  bound  by  the  authorities,  and  held  that  the  application,  taken  in 
connection  with  the  conditions  of  the  policy,  was  a  warranty,  and  that  the  policy 
was  void. 

The  evident  harshness,and  severity  of  this  doctrine,  so  well  shown  by  the  court 
in  the  last  case  cited,  has  since  led  to  a  different  result  in  some  cases  in  the  same- 
state. 

In  Masters  Y.  The  Madison  County  Mut.  Ins.  Co.,  11  Barb.  (X.  Y.)  Ct.  624,  the 
agent  of  the  company,  on  being  applied  to  for  an  insurance  upon  the  plaintiff's 
mill,  went  to  see  the  property,  and  made  a  survey  of  the  same,  the  plaintiff  not 
accompanying  him,  but  leaving  him  to  transact  the  business,  and  do  whatever 
was  necessary.  The  agent  then  made  out  the  application  for  the  plaintiff  to  sign,-, 
using  the  printed  blank  furnished  to  agents  for  that  pm'pose.  He  was  informed, 
at  the  time  by  the  plaintiffs  son  that  there  was  a  mortgage  on  the  premises,  which; 
was  a  lien  thereon  ;  but  the  application  made  no  mention  of  any  incumbrance.  It. 
was  held  that  the  notice  given  to  the  agent  of  the  incumbrance  was  a  sufficient 
notice  to  the  company,  and  that  the  omission  to  set  forth  the  mortgage  in  the- 
application  was  not  a  breach  of  warranty,  or  a  concealment  of  important  matters; 
affecting  the  risk,  notwithstanding  the  application,  by  a  memorandiun  in  the 
margin,  required  the  applicant  to  state  whether  the  property  was  incumbered,  by 
what,  and  to  what  amount,  and  if  not,  to  state  it  :  and  although  the  by-laws  of  the; 
company  made  the  person  taking  the  application  the  agent  of  the  applicant  ;  and 
further,  that  notwithstanding  such  by-law,  he  was  still  the  agent  of  the  company. 
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•come.     The  words  used  in  describing  the  stock  or  business  must  of 
themselves  import  the  fact?- 


and  that  they  were  bound  by  his  acts.  See  also,  New  York  Central  Ins.  Co.  v. 
National  Ins.  Co.,  20  Barb.  (N^.  Y.)  468. 

Kent  says  that  the  decisions  contain  strict  doctrines  on  the  subject  of  conceal- 
ment ;  but  he  adds  that  the  insured  is  not  bound  to  communicate  any  facts  which 
the  underwriter  may  be  presumed  to  know  equally  with  himself.  3  Kent's  Com. 
■28o. 

We  would  not  relax  any  of  the  sound  and  wholesome  rules  which  require  integ- 
rity and  good  faith  on  the  part  of  the  insured,  and  would  hold  them  to  as  strict  a 
■compliance  with  their  contracts  as  we  would  the  companies  ;  but  upon  a  reexamin- 
ation of  the  question,  we  think  that  the  rule  laid  down  in  Marshall  v.  The  Colum- 
bian Milt.  F.  Ins .  Co. ,  contains  the  just  and  true  doctrine. 

The  ajjplicant,  unused  to  the  business  of  making  applications,  and  ignorant  of 
what  is  necessary  to  be  done,  trusts  to  the  skill,  knowledge,  and  judgment  of  the 
:agent  to  fill  up  the  application,  which  is  usually  a  blank,  by  giving  all  the  informa- 
tion that  is  required  by  the  company.  He  puts  full  confidence  in  the  agent,  and 
crelies  upon  him  to  see  that  the  business  is  done  correctly,  and  the  application  made 
•out  according  to  the  requirements  of  the  company  ;  and  if  he  acts  honestly  and  in 
•good  faith,  the  company  ovight  to  be  charged  with  a  knowledge  of  all  the  facts  that 
•are  known  to  the  agent.  It  would  be  unjust  to  the  insured,  after  he  has  made  such 
3in  application,  paid  the  premium  demanded,  the  expenses  of  the  poUcy,  and  the 
assessments  as  they  are  made,  to  permit  the  company,  upon  the  destruction  of  the 
property,  to  say  that  they  will  not  make  good  the  loss,  because  their  agent,  whom 
they  have  authorized  to  act  for  them  and  make  their  application,  has  failed  to  make 
it  sufficiently  full. 

There  are  many  facts  which  the  agent  may  know  quite  as  well  as  the  applicant. 
.Upon  an  application  and  survey  of  a  building  if  personally  made  by  himself,  he 
■will  ordinarily  become  possessed  of  all  the  material  facts  in  this  respect.  The  title 
•.to  the  property  he  does  not  investigate  and  of  course  relies  upon  the  statements  of 
the  applicants.  He  knows  the  requirements  of  the  company,  and  the  details  that 
'Should  be  set  forth  in  the  application,  while  the  insured  is  in  most  cases  entirely 
iignorant  of  these  matters  ;  and  if  the  application  is  unintentionally  defective,  upon 
:a  point  well  known  to  the  agent,  the  company  and  not  the  insured  should  be  the 
-sufferers.  The  agents  are,  to  this  extent,  and  for  the  purpose  of  taking  the  applica- 
itions,  the  officers  of  the  company. 

The  facts  in  the  present  case  appear  to  come  distinctly  within  the  rule  which  we 
Ihave  endeavored  to  explain,  and  which,  we  think,  should  prevail  ;  and  we  are  there- 
rfore  of  opinion  that,  according  to  the  agreement  of  the  parties,  there  should  be." 
Malleable  Iron  Works  v.  Phcenix  Ins.  Co.,  25  Conn.  465  ;  4  Pen.  F.  I.  C.  161  ; 
JienecUct  v.  Ocean  Ins.  Co.,  1  Daly  (N.   Y.  C.  P.)  8  ,  4  Ben.  F.  I.  C.  462. 

1  In  the  case  of  Birmingham  F.  Ins.  Co.  v.  Kroerjer,  not  long  since  decided  by  the 
Supreme  Court  of  Pennsylvania  (see  vol.  15,  p.  447,  Albany  Law  Journal),  a  policy 
■of  insurance  on  stock,  etc.,  in  a  store,  provided  "  that  if  the  assured  shall  keep  or 
have  in  any  place  on  premises  where  this  policy  may  apply,  petroleum  *  •  * 
-without  written  permission  in  this  policy,  then,  and  in  every  such  case,  the  policy 
shall  be  void."  The  court  held  that  if  petroleum  was  kept  on  the  premises  it 
avoided  the  policy,  and  evidence  of  a  custom  to  keep  petroleum  in  such  stores 
would  not  affect  this  question. 
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The  effect  of  the  agent's  knowledge  of  material  facts  upon  the 
rights  of  the  assuied,  when  he  has  been  guilty  of  no  fraudulent 
suppression  or  misrepresentation  of  a  fact  material  to  the  risk,  was 
illustrated  in  a  case  before  the  Court  of  Appeals  of  Virginia,^  in 
which  the  policy  contained  a  provision  as  follows :  "  If  the  interest 
of  the  assured  in  the  property  be  other  than  the  entire,  uncondi- 
tional and  sole  ownership  of  the  property,  for  the  use  and  benefit 
of  the  assured,  or  if  the  building  insured  stands  on  leased  ground, 
it  must  be  so  represented  to  the  company,  and  so  expressed  iu  the 
written  part  of  this  policy,  otherwise  the  policy  shall  be  void." 
There  was  an  incumbrance  by  deed  of  trust  on  the  property  at  the 
time  of  the  insurance,  which  was  not  stated,  and  about  which  no 
inquiries  were  made.  And  the  house  stood  on  leased  ground. 
Which  latter  fact  was  known  by  the  agent  of  the  company  at  the 
time  the  policy  was  taken  out,  but  not  so  represented  in  the  writ- 
ten part  of  the  policy.  The  court  said  that  unless  there  be  a 
warranty,  or  a  representation  that  amounts  to  a  ivarraniy  that 
there  are  no  incumbrances,  or  unless  the  applicant  makes  a  false 
or  fraudulent  representation  in  answer  to  interrogations  about  the 
same,  the  policy  will  not  be  avoided  for  them.  This  condition  does 
not  refer  to  the  legal  title  but  to  the  interest  of  the  assured  in  the 
policy.  And  held  that  the  knowledge  of  the  agent  that  the  house 
was  built  on  leased  ground  must  be  impated  to  the  company. 
The  court  said  that  regarding  the  clause  of  the  policy  above 
quoted  as  a  icarranty,  then  there  was  a  breach  of  it  eo  instanti 
that  the  contract  was  made,  which  the  company  knew  of;  it  was 
taking  the  premiums  without  incurring  any  risk,  which  they  are 
estopped  from  doing.  And  the  policy  is  not  void  for  the  failure 
to  state  facts  known  to  the  agent  in  the  written  part  of  the  policy." 
And  this  doctrine  is  now  generally  held.^     Thus,  it  has  been  held 


1  Manhattan  F.  Ins.  Co.  v.  Tillman,  vol.  15  Alb.  Law  Jour.  p.  447. 

^Masters  v.  Madinon  Co.  In».  Co.,  11  Barb.  (X.  Y.)  624;  3  Bennett's  F.  I.  C. 
398;  Hartford  /ii.s.  Co.  v.  Harmer,  2  Ohio  St.  452;  3  Bennett's  F.  I.  C.  043;  Lee 
V.  Howard  F.  Ins.  Co.,  3  Gray  (Mass:)  583;  3  Bennett's  F.  I.  C.  733;  Marslmll  v. 
Columbia  Ins.  Co.,  28  X.  H.  157;  3  Bennett's  F.  I.  C.  634.  But  it  has  been  held 
in  New  Jersey,  Dewees  v.  Manhattan  Ins.  Co.,  35  X.  J.  386,  that  knowledge  on 
the  part  of  the  agent  who  procures  the  policy  does  not  defeat  a  forfeiture  If  the 
insured  makes  out  his  own  application  and  does  not  provide  for  the  prohibited 
use,  and  such  is  the  doctrine  of  Both  v.  City.  F.  In."*.  Co.  6  McLean  (U.  S.)  324. 
In  Bohrback  v.  The  ^tna  Ins.  Co.,  62  X.  T.  613,  the  insurance  was  upon  certam 
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that,  where  the  agent  of  the  insurer  knew  of  the  situation  and 
character  of  the  property,  and  made  the  survey,  a  mistatement 
therein  known  by  the  agent  to  be  incorrect,  would  not  invalidate 
the  policy.^  As  where  the  policy  required  all  incumbrances  to  bo 
stated,  but  the  assured  omitted  to  state  them  all,  but  the  agent 
knew  of  the  incumbrances,  and  particularly  of  the  existence  of  tlie 
one  not  stated,  it  was  held  that  such  knowledge  was  the  knowledge 
of  the  company,  and,  as  they  had  not  been  misled  by  a  failure  on 
the  part  of  the  assured  to  state  it,  they  could  not  complain.^ 


buildings,  and  the  question  was  as  to  the  insurable  interest  of  plaintiff.  No  writ- 
ten application  aijpeared,  and  it  did  not  appear  that  he  made  any  representation 
save  to  show  the  agent  the  instrument  executed  by  his  wife  under  which  he 
claimed  an  interest.  The  question  as  to  breach  of  warranty,  therefore,  did  not 
arise.  Defendant  claimed  a  breach  of  a  condition  subsequent.  The  policy  pro- 
vided that  all  persons  having  a  claim  thereunder  should  give  immediate  notice 
and  render  a  particular  account  stating  the  ownership  of  the  property  insured; 
also  that  any  fraud,  or  any  attempt  at  fraud,  would  forfeit  all  claim  under  the  policy. 
In  the  account  rendered  plaintiff  stated  the  property  belonged  to  him  as  "  the 
legal  heir  of  his  wife"  and  "by  purchase  at  auction."  Held,  that  there  was  no 
breach  of  the  condition;  that  there  was  no  designed  deception,  as  defendant's 
agent  was  fully  advised  as  to  the  facts;  that  the  statement  that  he  was  a,  legal 
heir  of  his  wife,  although  incorrect,  was  not  of  a  fact  so  much  as  of  a  legal  con- 
clusion which  did  not,  and  could  not,  mislead,  and  that  therefore  plaintiff  was 
entitled  to  recover. 

•Eoift  v.  City  F.  Ins.  Co.,  6  McLean  (U.  S.)  234;  Ludwici  v.  Insurance  Co.,  48 
N.  Y.  379;  Hadley  v.  N.  B.  F.  Ins.  Co.,  55  N".  H.  110;  Owens  v.  Holland  Pur- 
chase Ins.  Co.,  56  N.  Y.  565;  Mechler  v.  Phoenix  Ins.  Co.,  38  Wis.  565;  Aijres  v. 
Home  Ins.  Co.,  21  Iowa,  185;  Peoria  F.  &  M.  Ins.  Co.  v.  Hall,  12  Mich.  202;  In 
re  the  Universal,  etc.,  Ins.  Co.  v.  Forbes,  L.  E.  19,  Eq.  Cas.  485;  Lonrjhurst  v. 
Star  Ins.  Co.,  19  Iowa,  364;  Viele  v.  Germania  Ins.  Co.,  26  id.  9;  Atlantic  Ins. 
Co.  V.  Wright,  22  111.  462;  Howard,  etc.,  Ins.  Co.  v.  Cornicle,  24  III.  455;  Ayres  v. 
Hartford  F.  Ins.  Co.,  17  Iowa,  176;  Hartford  Protection  Ins.  Co.  v.  Hariner,  2 
Ohio  St.  452;  Miner  v.  Phoenix  Ins.  Co.,  27  Wis.  693;  Winaiis  v.  Allemania  Ins. 
Co.,  38  id.  342;  Andes  Ins.  Co.  v.  Shipman,  77  111.  189;  Clark  v.  Union,  etc.,  Ins. 
Co.,  40  K  H.  333;  Campbell  v.  Farmers',  etc.,  Ins.  Co.,  37  N.  H.  35;  Emery  v. 
Piscataqua,  etc.,  Ins.  Co.,  52  Me.  332;  Reaper  City  Ins.  Co.  v.  Jones,  62  111.  458; 
McBride  v.  Republic  Ins.  Co.,  30  Wis.  562;  Sprague  v.  Holland  Purchase  Ins.  Co., 
ante  ;  Patten  v.  Merchants',  etc.,  Ins.  Co.,  40  N.  H.  375.  In  a  recent  case  in  Mis- 
souri not  yet  reported,  Coolidge  v.  Charier  Oak  Ins.  Co.,  vol.  2,  Western  Ins.  Rev. 
90,  the  court  held  that  where  an  agent  taking  an  application  for  an  insurance  upon 
a  person's  life,  knew  at  the  time  when  the  application  was  made,  that  the  appli- 
cant had  a  severe  cold,  the  insurer  was  estopped  from  setting  up  the  fact  that  the 
applicant  did  not  state  the  fact  in  his  application  in  avoidance  of  its  liability  upon 
the  policy. 

2  Hartford  v.  Protection  Ins.  Co.  v.  Harmer.  2  Ohio  St.  452.  In  Emery  y.  Piscor- 
taqua.  etc.,  Ins.  Co.,  52  Me.  322,  the  insurer's  agent  knowing  that  the  plaintiff 
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Unsurer  must  have  been  misled. 

Sec.  425.  The  rule  is,  that  in  order  to  avoid  a  policy  on  account 
'of  a  misrepresentation  or  concealment  of  a  fact,  the  insurer  must 
have  been  misled  thereby,  and,  when  the  agent  knew  the  facts,  his 
knowledge  is  imputable  to  the  principal,  and  consequently  they  could 
not  have  been  misled,  or  influenced  in  reference  either  to  the  taking  of 
the  risk  or  fixing  the  premium  thereon  by  anything  said  or  omitted  to 
■ie  said  'by  the    assured?-     In  a  case  previously  cited,^  a  distinction 


liad  only  a  mortgage  interest  in  the  premises,  described  his  title  in  the  policy  as 
absolute,  and  the  court  held  that  the  company  was  estojDped  from  setting  up  such 
misstatement  in  avoidance  of  its  liability  on  the  policy.  See  also,  Ilodgkins  v. 
Montgomery  etc.,  Ins.  Co.,  34  Barb.  (X.  Y.)  213;  Columbia  Ins.  Co.  v.  Cooper,  50 
Penn.  St.  331;  Michigan  State  Ins.  Co.  v.  Lewis,  30  Mich.  41;  Franklin  v.  Atlantic 
Ins.  Co.,  42  Mo.  450;  Ayres  v.  Some  Ins.  Co.,  21  Iowa,  185;  Longhurst  v.  Star 
Ins.  Co.,  19  Iowa,  364;  American  Lis.  Co.  v.  McLanatlian,  11  Kan.  533.  In  Greene 
V.  Equitable  etc.,  Lis.  Co.,  28  Ohio  St.  84,  the  defendant  issued  a  policy  to  C, 
payable  in  case  of  loss  to  G.,  for  $1,000,  with  permission  for  $6,250  other  insur- 
ance and  providing  that  if  the  assured  or  any  other  person  interested,  should 
have  other  insurance  on  the  property  not  assented  to  in  writing,  and  mentioned 
in  or  indorsed  on  the  policy,  then  the  policy  should  be  void.  There  was  $8,000 
other  insurance  procured,  and  the  E.  Company,  after  loss,  denied  its  liability 
ior  this  reason.  6. ,  in  an  action  against  the  E.  Company,  offered  to  prove  that  he 
gave  notice  to  the  E.  Company  of  $8,000  other  insurance;  that  the  company  con- 
sented to  the  amount,  and  thereupon  wrote  its  policy  with  permission  for  $6,250; 
that  neither  C.  nor  G-.  noticed  the  variance  till  after  the  loss;  and  that  the  inser- 
tion of  $6,250,  instead  of  $8,000,  was  a  blunder  of  the  E.  Company.  It  was  held 
-that  the  evidence  was  admissible  to  defeat  the  defense  of  the  E.  Company  by  way 
of  estoppel. 

1  Rowley  v.  Empire  Ins.  Co.,  36  N".  T.  550  ;  Aurora  F.  Ins.  Co.,  v.  Eddy,  55 
111.  213  ;  Atlantic  Ins.  Co.,  v.  Wright,  22  111.  462  ;  Andes  Ins.  Co..  v.  Shipman,  77 
111.  189  ;  Home,  etc.,  Ins.  Co.,  v.  Garfield,  60  111.  124;  Miller  v.  Mut.  Ben.,  etc.^ 
Ins.  Co.,  31  Iowa,  216  ;  ^tna,  etc.,  Ins.  Co.  v.  Ohnstead,  21  Mich.  246  ;  Guardian 
.Life  Ins.  Co.  v.  Hogan,  80  111.  164  ;  Longhurst  v.  Star  Ins.  Co.,  19  Iowa,  364; 
Continental  Ins.  Co.,  v.  Roberts,  41  Wis.  564;  Anson  v.  Winneshiek  Ins.  Co.,  23 
Iowa,  84;  Reaper  City  Ins.  Co.,  v.  Jones,  62  111.  458  ;  Owens  v.  Holland  Purchase 
Ins.  Co.,  56  N.  Y.  565;  Clark  v.  Union  Mut.  Ins.  Co.,  40  X.  H.  333;  Combs  v. 
Siannibal  Ins.  Co.,  43  Mo.  148;  Cumberland,  etc.,  Ins.  Co.,  v.  Schell,  29  Penn.  St. 
:S1 ;  Southern  Ins.  Co.  v.  Lewis,  42  Ga.  587 ;  Franklin  v.  Atlantic  Ins.  Co. ,  42  Mo.  456 ; 
Ames  V.  N.  T.  Union  Ins.  Co.,  253;  Maher  v.  Hibernian  Ins.  Co.,  6  Hun  (K.  Y.)  353; 
Allen  \.  Yt.  Mut.  F.  Ins.  Co.,  12  Vt.  im;McFarlandy.  Peabodylns.  Co.,  6  W.  Va. 
425  ;  Witherell  v.  Maine  Ins.  Co.,  49  Me.  200.  In  Beehe  v.  Hartford  Ins.  Co.,  25 
Conn.  51:  4Bennett's  F.  I.  C.  55,  Hinmah,  J.,  in  passing  upon  this  question,  said: 
"This  was  an  action  on  a  policy  of  insurance  against  fire,  in  which  the  plaintiff 
recovered,  and  the  defendants  now  move  for  a  new  trtal,  on  the  ground  of  errors 

»  Roth  V.  City  F.  Ins.  Co.,  fi  McLean  (U.  S.)  324:  Dewees  v.  Manhattan  Ins.  Co., 
•35  N.  J.  366. 
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•was  made  -where  the  agent  filled  out  the  application,  and  where  it 
■was  filled  by  the  applicant  himself.     In  the  former  instance    the 


in  the  rulings  and  charge  of  the  court,  and  also  on  the  ground  that  the  verdict  is 
against  the  weight  of  evidence  in  the  case.  The  first  point  of  law  relates  to  the 
charge  in  respect  to  the  agency  of  Lay.  Lay  was  the  local  agent  of  the  defend- 
ants at  Lyme,  for  the  purpose  of  receiving  applications  for  insurance,  and  for 
other  purposes,  and  he  testified  that  the  ofiScers  of  the  company  had  told  him 
that  he  must  consider  himself  more  the  agent  of  the  insured  than  of  the  company, 
and  as  it  was  an  important  inquiry  in  the  case,  whether  the  company  was  fairly 
apprised  of  certain  facts  material  to  the  risk,  the  defendants  requested  the  court 
to  charge  the  jury  that  if  the  plaintiff  did  communicate  those  facts  to  Lay,  yet  if 
he  neglected  to  communicate  them  to  the  ofljcers  of  the  company,  and  the  policy 
was  issued  by  those  officers  without  a  knowledge  of  them,  then  the  policy  ought 
to  be  deemed  void.  This  claim  was  very  properly  rejected ;  and  the  jury  were 
told  that  if  Lay  was  the  agent  of  the  company,  any  neglect  on  his  part  was  not 
chargeable  to  the  plaintiff,  unless  he  was  also  his  agent.  Of  course  the  company 
could  not  make  their  agent  also  the  agent  of  the  insured,  unless  the  insured  chose 
to  recognize  him  as  his  agent;  and  however  desirous  the  defendants  may  have 
been  that  their  agent  should  conduct  fairly  with  applicants  for  insurance,  most 
applicants,  probably,  would  prefer  for  their  own  agent  some  one  connected  with 
the  company.  We  have  no  reason  to  doubt  that  it  was  the  object  of  the  company 
that  Lay  should  conduct  fairly  and  honorably  towards  all  applicants  for  insur- 
ance ;  and  for  the  purpose  of  impressing  his  duty  upon  him,  it  was  very  proper 
for  the  president  of  the  company  to  say  to  him  that  he  must  consider  himself  the 
agent  of  the  insured  as  well  as  the  agent  of  the  company.  But  to  attempt  to 
dignify  a  caution  of  this  sort,  into  a  real  agency  for  the  insured  is  wholly  unjusti- 
fiable both  in  law  and  fact,  and  is  rather  calculated  to  change  the  honorable 
character  of  the  caution  into  a  snare  for  the  unsuspecting.  Again,  the  charge  is 
claimed  to  be  erroneous  in  respect  to  the  disclosure  to  the  agent  of  certain  unus- 
ual circumstances  material  to  the  risk.  Several  fires  had  occurred  in  an  unusual 
manner,  in  the  plaintiff's  house,  just  previous  to  the  application  for  insurance, 
and  it  was  claimed  that,  in  disclosing  this  circumstance  to  the  agent,  the  plaintiff 
<lid  not  go  sufficiently  into  detail,  and  did  not,  therefore,  give  a  full  and  fair  dis- 
closure. Undoubtedly,  the  insurer  is  understood  to  take  the  risk  upon  the  sup- 
position that  nothing  material  exists  that  is  not  fully  disclosed.  And  the  fact 
that  his  buildings  had  been  on  fire  a  number  of  times  shortly  before  the  insurance 
was  effected  was  certainly  a  very  material  circumstance,  which,  if  not  disclosed 
would  have  rendered  the  policy  void.  Such  an  unusual  occurrence  tended  to  a 
suspicion  that  incendiaries  had  attempted  and  might  again  attempt  to  fire  his 
building  ;  and  this  concealment — and  silence  on  such  a  subject  would  amount  to 
concealment — would  operate  as  a  fraud  upon  the  insurer,  and  render  the  policy 
void.  Pars.  Mer.  Law,  524;  Curryv.  Commonwealth  Ins.  Co.,  10  i^ick.  535;  Clark 
v.  Manufacturers'  Ins.  Co.,  8  How.  (U.  S.)  235.  We  have  no  intention  of  relaxing, 
in  the  least,  the  rule  which  requires  of  the  insured  the  most  unreserved  frankness 
on  such  a  subject  as  this.  But  we  think  the  charge  required  this  of  the  plaintiff 
in  this  case.  The  insured  is  not  bound  to  force  his  knowledge  upon  the  Insurer.- 
In  many  cases  be  could  not  do  it  if  he  tried.  '  He  need  not,'  says  Lord  Mans- 
field, '  mention  what  the  underwriter  ought  to  know;  what  he  takes  on  himself 
the  knowledge  of,  or  what  he  waives  being  informed  of.'  Carter  v.  Boehm,  3 
57 
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court  say  the  insurer  is  estopped  by  the  knowledge  of  the   agent, 
while  in  the  latter  he  is  not,  and  perhaps  this  is  the  general  doo- 


Burr.  1905.  Now  it  Is  apparent,  from  the  evidence,  that  the  alarm  of  Beebe  on 
account  of  these  fires  was  well  understood  by  the  agent.  When  he  first  applied 
for  insurance,  he  told  the  agent  that  he  had  had  some  fires  in  liis  wood-house  and 
house,  and  wanted  his  buildings  insured;  and  when  told  that  he  must  first  bring 
the  dimensions  of  his  buildings,  he  replied  that  he  would  come  the  ne.xt  day.  The 
agent  answered  immediately,  'You'll  come  while  the  fire  is  hot.'  And  when  he 
did  come  with  the  dimensions,  prepared  to  effect  the  insurance,  he  again  told  the 
agent  he  had  had  fires  in  his  wood-house  and  house  :  that  the  first  fire  was  dis- 
covered in  a  barrel  of  shavings  in  the  wood-house,  and  how  it  was  put  out.  The 
agent  interrupted  him  to  ask  where  the  fire  was  in  the  main  part  of  the  house, 
and  he  told  him  in  the  bed  in  t)ie  west  front  chamber.  And  when  asked  liow 
much  the  bed  was  damaged,  lie  told  liim  it  was  about  spoiled.  Then  the  agent 
inquired  if  he  had  any  enemy,  or  any  suspicion  of  any  one  ;  and  he  told  him  he 
could  not  tell  any  thing  about  it,  only  that  these  fires  had  occurred  ;  he  could  not 
tell  how  ;  it  was  all  a  mystery.  To  this  the  agent  replied,  that  he  had  frequently 
been  afraid  his  house  would  get  burned,  for  fires  frequently  occurred,  and  no  one 
could  tell  how  they  occurred.  Then  they  had  a  conversation  about  slow  matches, 
and  as  to  who  had  been  at  the  house,  and  whether  any  one  had  been  there  that 
the  plaintia  suspected  of  setting  fire  to  the  premises.  Xow,  as  applicable  to  these 
facts,  the  jury  were  instructed  that  any  suppression  of  material  facts,  though  by 
mistake  and  without  actual  fraud,  would  vitiate  the  policy,  whether  the  result 
of  stupidity,  mistake,  or  inadvertence,  because  it  operates  as  a  fraud  upon  the 
insurer.  But  that  the  insured  was  not  bound  to  go  into  detail^  as  minutely  as  ou 
the  witness  stand,  but  is  bound  to  state  fairly  the  substantial  facts  material  to 
the  risk.  And  in  commenting  on  the  facts,  the  court  told  the  jury  that  much  in 
respect  to  details  which  ought  to  be  communicated  would  depend  on  the  conduct 
of  the  insurer  ;  that  a  party  could  not  be  expected  to  go  into  details  about  which 
tlie  insurer  manifested  no  interest,  and  made  no  inquiry  ;  and  in  another  part  of 
the  charge  it  is  intimated  that  it  was  sufficient  to  disclose  such  facts  as  would 
occur  to  an  honest  man  of  ordinary  intelligence  as  being  material  to  the  risk, 
though  he  may  omit  to  go  into  all  the  details.  On  a  point  quite  analogous  to 
this,  Lord  Mansfield  remarked  that  the  underwriter,  knowing  the  governor  to 
be  acquainted  with  the  state  of  the  place  ;  knowing  that  he  apprehended  danger, 
and  must  have  some  ground  for  his  apprehension  ;  being  told  nothing  of  either, 
signed  this  policy  without  asking  a  question.  By  so  doing  he  took  the  knowledge 
of  the  state  of  the  place  upon  himself.  With  some  slight  variations,  to  adapt  this 
language  to  the  circumstances  of  the  case  under  consideration,  It  seems  almost 
as  applicable  to  it  as  to  the  case  of  Carter  v.  Boehm.  The  material  difference  in 
the  two  cases  is,  that  instead  of  being  told  nothing,  the  agent  here  was  told  all 
which  occurred  to  the  plaintiff  as  material  to  the  risk,  and  he  only  omitted  to  go 
into  a  full  detail  of  all  the  circumstances,  because  the  agent  not  only  expressed 
no  desire  for  more  full  information,  but  by  his  questions  to  the  plaintiff,  turned 
liis  attention  from  the  subject  to  the  point  whether  he  suspected  any  one,  and,  if 
so,  whom,  as  having  caused  the  fires.  Is  it  not  correct  then  to  say,  on  such  a 
question,  that,  in  respect  to  details,  much  must  depend  on  the  conduct  of  the 
insurer  ?  And  if  the  plaintiff,  ^xilderthe  circumstances,  disclosed  all  that  occurred 
to  him,  and  all  that  would  be  likely  to  occur  to  an  honest  man  of  ordinary  Intel- 


Agents.  899 

trine,  but  it  does  not  seem  to  accord  with  principle,  when  the 
misstatement  or  concealment  relied  on  to  defeat  the  policy  is  the 
result  of  a  mistake.^  The  whole  theory  upon  which  the  doctrine 
proceeds  is,  that,  where  the  agent  is  fully  informed  as  to  the  risk, 
the  insurer  is  not  misled,  and  it  cannot  be  said  that  the  theory  is 
strengthened  at  all  by  the  fact  that  the  agent  makes  out  the  ap- 
plication. The  question  is,  and  in  all  cases  should  be,  whether  the 
insurer  has  been  misled  as  to  the  risk  bij  anything  done  or  omitted 
by  the  assured.  And  upon  this  question,  \inder  the  rule,  that 
knowledge  of  the  agent  is  imputable  to  the  principal,   it    would 


ligence,  is  it  not  enough  ?  It  may  be  that  tlie  agent  did  not  suppose  there  was 
so  mucli  occasion  for  alarm  as  Beebe  appeared  to  feel.  But  so  long  as  he  did  not 
obtain  this  erroneous  impressioa  by  means  of  anything  done  by  Beebe  to  mislead 
him,  the  consequences  of  his  error  cannot  be  charged  to  the  plaintiff." 

*  Van  Shoick  v.  Niagara  F.  Ins.  Co.,  68  N.  Y.  434  ;  Whlted  v.  Germania  F. 
Ins.  Co.,  13  Hun.  (X.  Y.)  191  ;  Lasher  v.  Northwestern  Nat.  Ins.  Co.,  5.5  How. 
(N.  Y.)  P.  324  ;  Mobile  Fire  Dept.  Ins.  Co.,  Miller;  58  Ga.  420  ;  Amazon  Ins.  Co. 
V.  Wall,  31  Ohio  St.  628  ;  Slath  v.  ^tna  F.  &  M.  Ins.   Co.,  10  W.  Va.  546. 

The  knowledge  possessed  by  an  agent  authorized  to  issue  policies,  of  facts  ma- 
terial to  the  risl;:,  is  knowledge  of  the  company  ;  and  its  effect  to  rai^e  an  estoppel 
precluding -tlie  company  to  evade  the  policy  by  reason  of  such  facts  is  not  weak- 
ened by  provisions  in  the  policy  that  the  agent  has  no  authority  to  waive  its  con- 
ditions, or  otherwise  forbidding  any  implied  waiver.  Gans  v.  St.  Paul  Fire,  etc., 
Ins.  Co.,  4S  Wis.  108. 

Where  the  agent  omitted  to  insert,  in  a  policy  on  a  stock  of  general  merchandise, 
permission  to  the  assured  to  keep  kerosene  oil  and  powder  in  the  same  building 
with  such  stock,  to  correspond  with  the  actual  contract,  it  was  held  that  parol 
evidence  was  admissible  to  show  knowledge  by  the  agent  that  such  goods  were  to 
be  kept.  Mobile  Fire  Dept.  Ins.  Co.  v.  Miller,  58  Ga.  420.  So  where  the  local 
agent  of  a  company  is  informed  that  goods  insured  had  been  removed,  long  before 
any  loss  occurs,  and  the  company  did  not  elect  to  cancel  the  policy  and  give  the 
assured  an  opportunity  of  again  insuring,  it  was  held  liable  for  the  loss.  It  would 
be  inequitable  to  permit  the  company,  with  knowledge  of  that  which  it  insists  ef- 
fected a  forfeiture,  to  retain  the  balance  of  unearned  premium.  Williamsburi; 
City  Fire  Ins.  Co.  v.  Cary,  88  111.  453. 

Proof  that  the  description  given  in  the  policy  of  the  premises  was  draughted 
and  inserted  by  the  general  agent,  having  knowledge  of  all  the  facts,  precludes 
the  company  from  objecting  that  it  does  not  disclose  matters  of  description  which 
the  conditions  of  the  policy  required  should  be  stated,  as  that  the  building  stood 
on  leased  ground.  Manhattan  Fire  Ins.  Co.  v.  Weill,  28  Gratt.  (Va.)  389.  And 
the  insurers  cannot  repudiate  their  policy  on  the  ground  of  a  misstatement,  by 
the  insured,  if  he  truly  stated  the  facts  involved  to  the  agent  at  the  time  of  apply- 
ing for  the  policy,  and  the  agent  drew  up  the  application  differently  from  the  facts 
as  stated.  McCall  v.  Phoenix,  etc.,  Ins.  Co.,  9  W.  Va.  237  ;  Home  Ins.,  etc.,  Co. 
V.  Lewis,  48  Tex.  622. 
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seem  that  the  insurer  can  never  claim  that  he  was  misled,   when 
the  agent  hnew  the  facts? 


2  Hartford  Ins.  Co.  v.  Harmer,  ante.  When  the  agent  of  an  insurance  company 
takes  an  appUcation  for  insurance  knowing  that  certain  articles  are  kept  by  the 
assured  interdicted  by  the  terms  of  the  policy,  usually  printed  in  small  type  and 
difficult  to  read,  and  gives  no  notice  to  the  assured  of  the  stringent  character  of 
such  conditions,  but  consents  to  the  keeping  of  such  articles,  the  company  will 
be  held  to  have  waived  a  forfeiture  of  the  policy  upon  that  ground.  Beaper  City  Ins. 
Co.  V.  Jones,  62  111.  458  ;  Phoenix  Ins.  Co.  v.  StaugJiter,  12  Wall.  (U.  S.)  404;  Com. 
Ins.  Co.  V.  SpanknaUe,  52  111.  53;  Atlantic  Ins.  Co.  v.  Wright,  22  111.  462  ;  Handy 
V.  JV.  H.  F.  Ins.  Co.,  ante.  In  Phoenix  Ins.  Co.  v.  Lawrence,  4  Met.  (Ky.)  9,  it 
was  held  that  where  the  agent  knew  that  certain  prohibited  articles  were  to  be 
kept  for  sale,  the  prohibition  in  the  policy  was  waived,  and  the  insurer  was 
estopped  from  setting  up  the  same  in  avoidance  of  liability.  'A  similar  doctrine 
was  held  in  Peoria,  etc.,  Ins.  Co.,  v.  Hall,  12  Mich.  202,  where  the  keeping  of 
gunpowder  was  prohibited  but  which  the  insurer's  agent  knew  the  assured  not 
only  did,  but  intended  to  continue  to  keep.  See  also,  Bathbone  v.  City  F.  Ins.  Co. , 
31  Conn.  193,  where  the  assured  with  the  knowledge  of  the  agents,  kept  twenty-five 
barrels  of  wine  on  the  premises  in  which  the  insured  property  was  kept,  and  it 
was  held  that  the  agent's  knowledge  estopped  the  insurers  from  setting  up  this 
fact  in  avoidance  of  liability.  So  it  has  been  held  in  numerous  cases  that  a  mis- 
statement of  title,  the  agent  knowing  thefactsin  reference  thereto,  could  not  be  set 
up  to  defeat  the  policy.  American  Ins.  Co.  v.  McLanathan,  11  Kan.  5.33  ;  Hodg- 
kins,  V.  Montgomery,  etc. ,  Ins.  Co. ,  34  Barb.  (N.  Y. )  213 ;  Franklin  v.  Atlantic  Ins. 
Co.,  42  Mo.  456  ;  Maher  v.  Hibernian  Ins.  Co.,  6  Hun-  (N".  Y.)  353  ;  Home  Mut. 
Ins.  Co.,  V.  Garfield,  60  111.  124  ;  Southern,  etc.,  Ins.  Co.  v.  Lewis,  42  Ga.  587.  iJoic- 
ley  V.  Empire  Ins.  Co.,  36  N.  Y.  550;  Ay  res  v.  Home  Ins.  Co.,  21  Iowa,  185;  Combs 
.V.  Hannibal,  etc.,  Ins.  Co.,  43  Mo.  148;  McBride  v.  Republic  F.  Ins.  Co.,  30  Wis. 
562  ;  Bartholomew  v.  Merchants'  Ins.  Co.,  25  Iowa,  507  ;  Atlantic  Ins.  Co.  v. 
Wright,  22  111.  462  ;  or  an  omission  to  fully  describe  the  risk  as  to  matters  mate- 
rial thereto.  As,  where  a  steam  boiler  was  used,  as  the  agent  knew,  but  which 
was  not  referred  to.  Campbell  v.  Merchants',  etc,  Ins.  Co.,  37  N.  H.  35.  So 
where  the  assured  kept  benzine  and  paints  as  the  agent  knew,  McFarland  v.  Pear 
body,  6  W.  Va.  425  ;  so  where  the  agent  knew  that  there  was  a  planing  machine 
in  the  building,  James  River  Ins.  Co.  v.  Merritt,  47  Ala.  387;  so  where  the  premises, 
as  the  agent  knew,  were  used  for  distilling  whisky.  Peoples'  Ins.  Co.  v.  Spencer, 
53  Penn.  St.  353  ;  so  where  there  was  an  oven  and  bakery  in  the  building  insured 
as  the  agent  knew,  Cumberland,  etc..  Protection  Co.  v.  Schell,  29  id,  31  ;  so  where 
the  building  was  described  as  "  brick,  slate  roof,"  when  one  of  them  had  a  roof 
of  only  tar  and  felt,  as  the  agent  knew.  In  re  Universal,  etc .,  Ins.  Co.  v.  Forbes, 
L.  R.  19  Eq.  485  ;  so  in  a  life  policy,  where  the  assured  was  represented  in  the 
application  as  strictly  temperate,  when  the  agent  knew  he  was  addicted  to  habits 
of  intemperance.  Miller  v.  Mut.  Ben.  etc.,  Ins.  Co.,  31  Iowa,  216  ;  so  where  the 
agent  who  drew  the  application  stated  that  a  watch  clock  was  kept,  which  he  knew 
was  false,  Andes  /«.•!.  Co.  v.  Shipman,  77  111.  189.  And  in  all  these  cases  it  was 
held  that  the  agent's  knowledge  estopped  the  insurer  from  setting  up  a  breach 
arising  from  the  falsity  of  any  statements  relating  to  facts,  the  true  state  of  which 
was  known  to  him.     A  contrary  rule  would  be  unjust  and  in  aid  of  fraud. 
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As  to  nature,  situation,  or  condition  of  risk — Estoppel. 

Sec.  426.  When  tlie  agent  is  aware  of  the  facts  relative  to  a 
risk  before  the  contract  is  entered  into,  the  insurer  is  charged  with 
such  knowledge,  and  is  estopped  from  setting  up  an  innocent  mis- 
take of  the  assured  either  in  setting  forth  the  facts  in  the  applica- 
tion, or  in  omitting  to  state  them.  The  insurer  cannot  be  misled 
even  by  a  warranty,  when  at  the  time  the  contract  is  entered  into, 
he  knew  the  actual   condition  of  the   risk,^  as  where  the  policy  pro- 


*  In  Maker  v.  Hibernia  Ins.  Co.,  67  N.  Y.  283,  the  plaintiff  applied  to  a  local  in- 
surance agent  of  defendant  for  insurance  upon  a  building  occupied  as  a  dwelling, 
grocery  and  saloon.  The  agent  knew  the  building,  and  the  use  which  was  made 
of  it.  A  policy  of  Insurance  was  issued  which  contained  a  clause  setting  forth  that 
the  building  was  occupied  as  a  dwelling.  Plaintiff,  doubting  the  validity  of  the 
policy,  appealed  to  the  agent  to  have  it  so  changed  that  there  would  be  no  doubt  as 
to  its  validity,  and  was  told  that  the  wording  in  the  policy  properly  described  the 
building,  and  the  general  agent  afterward  told  plaintiff  the  same  thing.  In  an 
action  for  loss,  the  defendant  set  up  the  misdescription  in  the  policy  as  to  the  use 
of  the  house,  as  a  defense,  avoiding  it.  It  was  held  that  plaintiff  having  been,  by 
the  acts  of  defendant's  agents,  misled  as  to  the  effect  of  the  provision  in  the  policy, 
and  prevented  from  changing  such  policy,  defendant  could  not  take  advantage  of  such 
provision,  or  exclude  evidence  of  the  declarations  of  its  agents.  The  complaint 
asked  for  a  reformation  of  the  policy  to  correspond  with  the  intention  of  the  in- 
surer, and  a  judgment  for  plaintiff  upon  it  as  reformed.  Held,  that  evidence  of 
the  transaction  between  plaintiff  and  the  agents  of  defendant  was  admissible  to 
establish  the  intention  of  the  parties  as  to  the  terms  of  the  contract,  and  also,  that 
an  action  for  the  reformation  of  a  contract,  and  a  recovery  thereon,  can  be  brought, 
and  it  is  not  irregular  to  try  such  action  before  a  judge  and  jury. 

By  a  condition  of  the  policy  it  was  provided  that  fraud  or  false  swearing  should 
vitiate  the  policy.  The  plaintiff  in  his  proof  of  loss,  that  he  was  required  by  the 
policy  to  make,  swore  that  the  insured  building  was  occupied  as  a  dwelling-house, 
and  for  no  other  purpose  whatever.  It  was  held,  that  the  defendant  knowing  to 
the  contrary,  was  not,  and  could  not  be  deceived  by  the  false  statement,  and 
therefore  could  not  take  advantage  of  the  same  after  having  received  the  proof  of 
loss  without  question.  In  Alexander  v.  Germania  Ins.  Co.,  2  Him  (N.  Y.)  655,  a, 
similar  doctrine  was  held,  hut  the  judgment  was  overruled  in  the  Court  of  Appeals, 
but  by  the  above  decision,  the  doctrine  of  the  Supreme  Court  in  this  case,  stands 
as  correct. 

In  Williamsburg  City  F.  Ins.  Co.  v.  Cary,  83  111.  453,  it  was  held  that  it  is  not 
indispensable  to  a  recovery  for  a  loss  of  goods  insured,  after  their  removal  to  a 
different  place,  that  consent  should  be  first  obtained  for  the  removal  ;  a 
subsequent  ratification  of  the  act,  with  a  full  knowledge  of  all  the  facts, 
equivalent  to  a  precedent  consent.  When  the  local  agent  of  an  insurance  company 
is  informed  that  goods  insured  have  been  removed  long  before  any  loss  occurs,  and 
the  company  does  not  elect  to  cancel  the  policy  and  give  assured  an  opportunity  of 
again  insuring,  it  will  be  liable  for  the  loss.  It  would  be  inequitable  to  permit  an 
insurance  company  to  maintain  that  its  policy  was  not  binding  upon  it,  and  still 
retain  the  balance  of  the  unearned  premium,  when  it  had  positive  knowledge  of 
that  which  it  insists  effected  the  forfeiture.     A  policy  of  insurance  does  not  become 
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vides  that  it  shall  become  void  if  the  premises  shall  be  vacated,^ 
or  that  the  exercise  of  certain  classes  of  business  or  the  keeping  of 
certain  hazardous  articles  shall  avoid  the  policy,^  knowledge  of 
the  actual  facts  by  the  agent  estops  the  principal  from  setting  them 
up  in  avoidance  of  the  policy .^ 


absolutely  void  on  a  breach  of  the  implied  warranty  as  to  the  location  of  the  property 
embraced  in  it,  as  the  company  may  waive  any  restriction  made  for  its  benefit;  and 
when  such  waiver  distinctly  appears,  the  insurer  will  be  estopped  from  Insisting 
upon  that  which  is  inconsistent  with  what  he  has  said  and  done,  and  which  affects 
the  rights  of  others.  The  court  also  holds  that  although  a  policy  of  insurance  may 
contain  a  clause  prohibiting  a  suit  for  a  certain  time  after  loss,  yet  if  the  company 
positively  refuses  to  pay  under  any  circumstances,  claiming  that  it  is  not  liablfe  at 
any  time  or  in  any  event,  the  assured  may  bring  suit  at  once,  as  the  refusal  will 
render  the  limitation  clause  nugatory. 

iln  Georgia  Home  Ins.  Co.  v.  Kinnier  28  Gratt  (Va.)  88,  a  fire  insurance  policy 
purported  to  insure  one  Kinnier  and  his  legal  representatives  against  loss  by  fire  on 
his  dwelling-house.  The  policy  provided  that  if  the  "  title  of  the  property  is  trans- 
ferred or  changed,  or  the  policy  is  assigned  without  written  permission  hereon,  the 
poUcy  shall  be  void."  And  also,  "  this  policy  shall  be  vitiated  if  the  premises  here- 
by insured  become  vacated  by  the  removal  of  the  owner  or  occupant  for  a  period  of 
more  than  twenty  days,  without  immediate  notice  to  the  company  and  written  con- 
sent. Any  change  within  control  of  the  assured,  material  to  the  risk,  shall  avoid 
this  policy."  And  also,  that  the  policy  should  not  be  valid  until  the  premium 
should  be  paid.  Kinnier  died,  intestate,  and  his  widow  was  appointed  adminis- 
tratrix. Kinnier  did  not,  during  his  life,  pay  the  premium,  but  the  agent 
of  the  company  kept  the  policy.  After  his  death  the  administratrix  paid  the  pre- 
mium, and  took  the  policy.  Previous  to  this  time  she  had  vacated  the  house,  and 
no  one  occupied  it,  though  a,  servant  occupied  a  tenement  on  the  same  lot  within 
twenty  feet  of  the  house.  At  the  time  of  the  payment  of  the  premium  the  agent  of 
the  company  was  informed  of  all  the  facts,  and  asked  if  the  insurance  money  would 
be  paid,  and  he  said  it  was  "  all  right,  and  the  money  loould  he  paid."  The  house 
was  subsequently  burned.  In  an  action  for  loss  by  the  administratrix,  the  court  held 
that  the  term  "  legal  representatives"  in  the  policy  included  the  administratrix  and 
the  action  was  properly  brought  in  her  own  name,  and  that  the  stipulation  against 
non-occupation  was  waived  by  the  agent  of  the  company  when  he  received  the  pre- 
mium with  a  knowledge  of  the  facts  that  the  company  were  bound  by  the  knowledge 
and  acts  of  its  agent,  and  estopped  from  insisting  on  the  condition. 

^Ludwig  v.  7ns.  Co.  48.  N.  Y.  379 ;  McFarland  v.  Peabody  Ins.  Co.,  6  W.  Va. 
425;  McFarland  y.  JEtna  Ins.  Co.,  6  id.  437;  Peoria  M.  &  F.  Ins.  Co.,  12  Mich. 
202;  In  re  Universal  Non-Tariff  F.  Ins.  Co.,  L.  R.  19  Eq.  4S.t  ;  Winans  Y.  Alle- 
mania  Ins.  Co.,  38  Wis.  342;  People's  Ins.  Co.  v.  Spencer,  53  Penn.  St.  353  ;  Phoenix 
Ins.  Co.  V.  Lawrence,  4  Met.  (Ky.)  9  ;  Leggettv.  JEtna  Ins.  Co.,  10  Eich.  (S.  O.) 
202;  Keenan  v.  Missouri,  etc.,  Ins.  Co.,  12  Iowa,  126;  Bryant  v.  Poughkeepsie,  etc., 
Ins.  Co.,  21  Barb.  (N.  Y.)  1.54;  Moore  v.  Protection.  Ins.  Co.,  29  Me.  92  ,•  Keenanv. 
Dubuque,  etc.,  Ins.  Co.,  13  Iowa,  375;  McFee  v.  South  Carolina  Ins.  Co.  2  McCord 
(S.  C.)  .503;  Frost  v.  Saratoga  Miit.  Ins.  Co.,  5  Den.  (N".  Y.)  134. 

^Peoples'  Ins.  Co.  v.  Spencer,  53  Penn.  St.  353;  Kelly  y.  Ins.  Co.,  3  Wis.  254; 


Agents.  903 

The  rule  was  well  illustrated  in  an  English  case,^  in  which  a 
person  representing  himself  as  an  insurance  agent,  and  who  in  fact 
was  a  solicitor  for  risks  for  several  different  companies,  but  who 
simply  forwarded  the  applications,  received  and  delivered  the 
policies  and  received  the  premiums  therefor,  for  which  each  com- 
pany paid  him  a  commission,  effected  an  insurance  upon  certain 
premises  in  the  Universal,  etc.,  Ins.  Co.  He  inspected  the  build- 
ings, had  free  access  to  all  parts  thereof,  and  communicated  the 
result  of  his  examination  to  the  insurer.  The  policy  described 
the  buildings  as  built  of  brick,  and  slated.  In  fact,  one  of  the 
buildings  was  not  slated,  but  the  roof  was  covered  with  tar  and 
felt  when  the  insurance  was  effected.  The  insurer  claimed  that 
the  agent  was  the  agent  of  the  assured,  and  that  the  policy  was 
void  because  of  this  misdescription  of  the  risk ;  but  the  court  held 
that  the  agent  was  the  agent  of  the  insurer,  and  that  the  company 


Ayres  v.  Hartford  Ins.  Co.,  21  Iowa,  185  ;  Plumb  v.  Cattaraugus  Ins.  Co.,  18  N.  Y. 
392;  Combs  v.  Hannibal  Ins.  Co.,  13  Mo.  148  ;  Franklin  v.  Atlantic  Ins  Co.,  42  id. 
456;  Columbia  Ins.  Co.  v.  Cooper,  30  Penn.  St.  331;  Hough  v.  Ins.  Co.,  29  Conn. 
10:  Bath  v.  Ins.  Co.,  6  McLean  (U.  S.)  -324;  Howard  Ins.  Co.  v.  Brunner,  23  Penn. 
St.  50;  Harris  v.  Columbian,  etc.,  Ins.  Co.,  18  Ohio  St.  120;  Ilarmer  v.  Hartford  Ins. 
Co.,  2  Ohio  St.  432:  Howard  F.  Ins.  Co.  v.  Cormack,  24  111.  455.  The  authority  of 
an  agent  cannot  be  questioned,  wlien  the  acts  of  the  insurer  have  been  such  as  to 
amount  to  a  recognition  of  his  agency,  and  evidence  that  a  person  effected  the  in- 
surance, paid  the  premium,  received  the  policy,  and  generally  ^as  recognized  as 
agent;  the  company  is  estopped  from  denying  it.  Swan  v.  Liu.,  Lon.  &  Globe  Ins. 
Co.,  52  Miss.  704. 

^Inre  the  Universal,  etc.,  Ins.  Co.,  L.E.  19,  Eq.  485.  If  the  agent  who  represents 
the  insurance  company  in  eifectiiig  insurance  knows  of  an  incumbrance  on  the  prop- 
erty, which  the  assured  does  not  mention,  the  company  can  have  no  benefit  from 
his  silence,  and  avoid  the  policy  because  of  it.  Woodward  v.  Republic  Fire  Ins.  Co. 
32  Hun  (N.  Y.),  365.  In  a  Pennsylvania  case  it  was  held  tliat  where  through  the 
fault  of  the  agent,  the  assured  is  defeated  in  an  action  upon  the  policy,  lie  may  re- 
cover of  the  agent.  Thus  an  insurance  agent  procured,  at  his  own  solicitation,  for 
A.  a  policy  of  insurance  upon  A.'s  building.  The  policy  contained  a  clause  prohib. 
iting  the  keeping  of  petroleum  on  the  premises,  and  providing  that,  if  this  should 
be  done,  the  policy  should  be  void.  A.  called  the  attention  of  the  agent  to  this 
clause,  and  told  him  that  he  was  obliged  to  keep  a  little  petroleum  on  the  premises. 
The  agent  said  that  this  would  make  no  difference;  that  if  not  more  than  a  barrel 
was  kept,  it  was  never  taken  notice  of.  The  building  was  burned;  and  A.  was  de- 
feated in  a  suit  on  the  policy  by  reason  of  having  kept  petroleum  on  the  premises. 
It  was  held  that  he  could  maintain  an  action  against  the  agent  for  the  misrepresen- 
tation. Kroegery.  Pltcairn,  101  Pa.  St.  311;  47  Am.  Kep.  718.  An  agent  may 
bind  himself  when  he  does  not  bind  the  company,  as,  when  he  takes  risks  in  a 
company  after  his  agency  has  ceased,  or  after  the  company  has  ceased  to  do  busi- 
ness.   Montross  v.  Boger  Williams  Ins.  Co.  49  Mich.  477. 
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were  estopped  from  taking  advantage  of  the  misdescription,  because 
it  was  a  misdescription  made  hy  their  own  agent?- 

Illustration  of  nile. 

Sec.  427.  In  a  Connecticut  case,^  a  policy  was  issued  upon  a 
quantity  of  cider  stored  in  a  certain  building  desigilated  in  the 
policy.  The  policy  prohibited  any  increase  of  risk  whatever  with- 
in the  control  of  the  assured,  whether  as  to  occupancy  or  other- 
wise and  prohibited  the  keeping  or  storing  of  spirituous  liquors 
upon  the  premises,  without  the  consent  of  the  company.  In  fact, 
at  the  time  when  the  insurance  was  effected,  there  were  about  twenty- 


1  A  contrary  doctrine  was  held  in  Virginia  Continental  Ins.  Co.  v.  Kasey,  25 
Gratt.  (Va.)  268,  but  is  virtually  overruled  by  a  latter  case,  in  that  court.  In 
Massachusetts  Forbes  \.  Agawam  Ins.  Co.,  9  Cush.  (Mass.)  497,  and  quall- 
fiedly  in  New  York,  Bohrback  v.  Ins.  Co.,  ante;  Stringham  v.  St.  Nicholas 
Ins.  Co.,  3  Keyes  (N.  T. )  280,  but  the  later  doctrine  is  as  stated  in  the  text,  and 
is  the  doctrine  supported  by  the  weight  of  authority,  both  in  this  country  and 
England,  and  it  may  be  regarded  as  so  well  settled,  as  to  be  regarded  as  a  legal 
rule,  in  the  absence  of  express  notice,  to  the  insured,  that  the  agent's  knowledge 
of  the  real  condition  and  situation  of  a  risk  is  imputable  to  the  principal,  and 
may  be  shown  to  defeat  the  effect  of  a  warranty  inconsistent  therewith.  Bowley 
V.  Empire  Ins.  Co.,  ante  ;  Ames  v.  N.  J.  Central  Ins.  Co.,  14  N.  Y.  253;  Owens; 
Y.  Holland  Purchase  Ins.  Co.,  56;  N.  Y.  565;  Plumb  v.  Cattaraugus  Ins.  Co., 
18  N.  Y.  392  ;  Bidwell  v.  W.  W.  Ins.  Co.,  24  N.  Y.  302.  A  qualification  of 
the  rule,  however,  exists  in  New  York,  where  the  agent's  powers  are  limited 
to  the  taking  of  applications,  when  the  warranty  appears  upon  the  face  of 
the  policy,  Chase  v.  Hamilton  Ins.  Co.,  20  N.  Y.  52;  Wall  v.  East  Biver  Ins. 
Co.  7  N.  Y.  370;  Alexander  v.  Germania  Ins.  Co.,  66  N.  Y.  464;  or  when  the 
policy  expressly  provides  that  the  agent  in  making  the  application  and  survey, 
shall  be  treated  as  the  agent  of  the  assm-ed,  Bohrbach  v.  Germania  Ins.  Co.,  62 
N.  Y.  47 ;  unless  the  insurer  requires  its  agents  to  fill  up  the  application.  Sprague 
V.  Holland  Pur.  Ins.  Co.,  ante.  But  in  the  most  of  the  States,  the  question  is 
made  to  depend  upon  the  authority  of  the  agent,  real,  or  apparent.  In  McFar- 
land  V  .Peabody  6  W.  Va.  425,  the  agent's  knowledge  that  benzine  and  paints  were 
to  be  kept,  was  held  to  be  imputable  to  the  insurer,  and  estopped  it  from  setting 
up  a  breach  of  the  policy  on  that  account.  See,  to  the  same  effect,  Peoria  F.  & 
M.  Ins.  Co.  V.  Hall,  12  Mich.  168;  People's  Ins.  Co.  v.  Spencer,  53  Penn.  St  353; 
Southern  Ins.  Co.  v.  Lewis,  42  Ga.  587;  Combs  v.  Hannibal  Ins.  Co.,  43  Mo.  148; 
Clark  v.  Union,  etc.,  Ins.  Co.,  40  X.  H.  333;  Wlthercll  v.  Maine  Ins.  Co.,  49  Me. 
200;  Castor  v.  Monmouth  Ins.  Co.,  54  Me.  170;  Beal  v.  Park  Ins.  Co.,  16  "Wis. 
241;  Atlantic  Ins.  Co.  v.  Wright,  22  111.  4G2;  Hartford  Protection  Ins.  Co.  v. 
Harmer,  2  Ohio  St.  452;  Viele  v.  Germania  In.'!.  Co.,  26  Iowa,  9;  Miller  v.  Mut. 
Benefit  Ins.  Co.,  31  Iowa,  216;  Michigan  State  las.  Co.  v.  Lewis,  30  Mich.  41; 
Swan  V.  Ins.  Co.,  57  Miss.  704.  In  the  United  States  courts,  7n.s.  Co.  v.  Wilkinson, 
13  Wall.  (U.  S.)  221;  Both  v.  City  F.  Ins.  Co.,  ante.  In  England,  In  re  Vnicersal, 
etc.,  Ins.  Co.  v.  Forbes,  L.  E.  19  Eq.  485. 

2  Bathbone  v.  City  F.  Ins.  Co.,  31  Conn.  193: 
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five  barrels  of  native  wine  stored  in  the  same  building,  which  fact 
was  known  to  the  agent  of  the  insurers  when  he  effected  the  insurance^ 
A  loss  having  occurred  under  the  policy,  the  defendants  sought  to 
avoid  their  liability  under  the  policy,  by  setting  up  the  keeping  of 
the  wine  upon  the  premises,  without  their  consent.  But  the 
court  held  that  if  the  agent  had  full  knowledge  that  the  wine 
was  stored  there,  and  that  he  had  possession  of  the  jiolicy,  and  an 
opportunity  to  indorse  consent  thereon  and  failed  to  do  so,  the 
company  were  thereby  estopped  from  setting  up  his  laches  in  that 
respect,  in  defense.  In  a  Pennsylvania  case,i  the  defendant  issued 
a  policy  to  the  plaintiff  upon  a  stock  of  barley,  malt  and  hops.. 
The  policy  was  conditioned  that  the  risk  should  not  be  increased. 
The  plaintiff  used  the  premises  both  before  and  after  the  policy 
was  issued,  to  distil  whiskey,  which  increased  the  risk.  The  agent 
of  the  defendant  examined  the  premises  before  the  risk  was  taken, 
and  the  machinery  for  distilling  was  then  in  the  building.  A  loss 
having  occurred,  the  defendants  set  up  the  use  of  the  premises  for 
distillation  of  whiskey,  in  avoidance  of  the  policy,  but  the  court 
held  that  if  the  agent  knew,  or  ought  to  have  known,  from  the  ex- 
amination he  made  of  the  premises,  that  they  would  be  used  for 
the  purposes  of  distilling,  the  defendants  were  estopped  from  set- 
ting up  such  use  in  avoidance  of  their  liability,  and  that  the  ques- 
tion of  such  knowledge  was  for  the  jury.  In  a  New  Hampshire 
case,^  the  rules  of  the  company  forbade  the  issue  of  policies  upon 
premises  containing  a  steam  boiler.  The  defendants'  agent  know- 
ing that  there  was  a  steam  boiler  upon  the.  plaintiff's  premises, 
wrote  an  application  for  insurance  thereon,  in  which  he  omitted  to 
state  the  fact.  The  defendants,  in  an  action  for  a  loss  under  the 
policy,  set  up  the  omission  of  the  plaintiff  to  state  the  fact  that  a 
steam  boiler  was  used,  as  well  as  the  rules  of  the  company  forbid- 
ding the  taking  of  such  risks,  in  defense,  but  the  court  held  that 
the  knowledge  of  the  agent  was  the  knoivledge  of  the  company,  and 
that  the  plaintiff  was  not  to  be  affected  by  its  rules  or  regulations, 
unless  actual  notice  thereof  to  him  was  shown,  and  that  the  defend- 
ants were  estopped  by  the  knowledge  and  acts  of  thea  gent,  from 
setting  up  such  matters  in  defense.^    In  a  case  in  West  Virginia,* 

1  Peoples'  Ins.  Co.  v.  Silencer,  53  Penn.  353. 

2  CampbellY.  Merchants',  etc.,  Ins.  Co.,  ante. 
'  See  full  statement  of  the  case,  ante,  p. 

4  McFarland  v.  Peabody  Ins.  Co.,  6  W.  Va.  625. 
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the  defendants'  agent,  who  effected  the  insurance,  issued  a  policy 
to  the  plaintiff  upon  a  "  barrel  factory,  manufactured  barrels  and 
materials  for  the  same,  contained  therein."  The  policy  contained 
a  stipulation  that  the  defendants  should  not  be  "  liable  for  dam- 
ages occasioned  by  the  use  of  camphene,  burning  fluid,  etc.,  unless 
otherwise  specially  provided  for."  At  the  time  when  the  contract 
was  entered  into,  the  plaintiff  had  a  barrel  of  benzine  in  a  building 
contiguous  to  the  factory,  which  was  used  for  storing  and  painting 
empty  barrels,  and  the  fire  originated  in  that  building.  In  an 
action  to  recover  for  the  loss,  the  defendants  set  up  the  keeping  of 
the  benzine  in  avoidance  of  its  liability.  The  court  held  that, 
while  the  use  of  benzine  could  not  be  considered  as  an  incident  to 
the  subject  insured,  yet,  if  the  defendants^  agent,  at  the  time 
of  entering  into  the  contract,  knew  that  the  plaintiffs  were 
using  paints  and  benzine  in  their  business  in  the  premises  insured, 
the  insurer  must  be  charged  with  such  knowledge,  and  would 
thereby  be  estopped  from  setting  up  such  use  in  avoidance  of 
liability  under  the  policy,  and  that  this  question  was  for  the 
jury.  In  an  Alabama  case,^  the  defendant  company  issued  a  policy 
to  the  plaintiffs,  upon  an  application  which  described  the  property 
as  being  "  a  frame  steam  saw-mill,  situate,  etc.,  boiler,  engine, 
machinery  and  belting  contained  therein."  Before  the  policy 
was  issued,  the  defendants'  agent  inspected  the  premises.  There 
was  a  planing  machine  upon  the  same  floor  with  the  machinery 
proper,  which  was  plainly  visible,  only  about  twenty  feet  from  the 
machinery,  and  attached  to  it  by  belting,  which  the  agent  ought  to 
have  seen,  if  he  did  not.  The  agent,  after  he  had  examined  the  pre-, 
mises,  wrote  the  application,  and  the  court  held  that,  under  this  state 
of  facts,  the  defendants  were  estopped  from  setting  up  the  existence 
and  use  of  the  planing  machine  to  defeat  their  liability  for  the  loss. 
In  a  j\Iichigan  case,^  the  question  of  estoppel  upon  the  ground  of 
the  agent's  knowledge  of  the  facts,  was  very  forcibly  presented.  In 
that  case  the  defendants'  agent  took  the  plaintiif's  application, 
signed  in  blank,  for  insurance  upon  a  stock  of  goods,  kept  by  the 
plaintiff  for  sale,  to  be  insured  in  one  policy,  and  for  an  insurance 


1  James  Biver  Ins.  Co.  t.  Merritt,  47  AJa.  387. 

^  Peoria  M.  &  F.  Ins.  Co.  v.  Hall,  12  Mich.  202;  4  Bennett's  F.  Ins.  Cas,  737. 
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upon  certain  buildings,  among  which  was  the  store  in  which  the 
goods  were  kept,  to  be  insured  by  another  policy.  At  the  time 
when  the  applications  were  signed,  the  plaintiff  told  the  agent 
that  he  usually  sold  gunpowder,  and  everything  kept  in  a  country 
store,  and  that  he  intended  to  do  so.  Tire  agent  took  the  applica- 
tions, signed  in  blank,  and  the  policies  were  subsequentlj''  issued. 
The  applications  were  referred  to  as  the  ground  upon  which  the 
policies  were  issued,  and,  among  other  things,  specially  prohibited 
the  keeping  of  gunpowder  or  fire-works,  for  sale  or  on  storage, 
without  written  permission  in  the  policy.  No  permission  to  keep 
gunpowder  was  in  or  indorsed  upon  the  policies,  and  a  loss  having 
occurred,  the  defendants,  among  other  things,  set  up  the  breach  of 
this  condition  in  defense,  but  the  court  held,  that  notice  to  the 
agent,  that  the  assured  hept  gunpowder  for  sale,  and  intended  to 
keep  it,  was  notice  to  aud  the  knowledge  of  the  company,  and 
estopped  them  from  setting  up  the  same  in  defense.  "As  to  the 
condition  in  reference  to  keeping  gunpowder,"  said  ChristiANCY, 
J.,  "  there  was  evidence  from  which  the  jury  were  justified  in  find- 
ing that  the  agent  knew  it  was  Jcejyt  at  the  time,  and  ivas  to  he  kept 
after  the  insurance,  and  that  he  assented  to  it,  and  induced  the 
plaintiff  to  believe  that  it  would  make  no  difference  upon  this  point, 
the  court  charged,  that  '  if  the  plaintiff  informed  the  agent  that  he 
kept  gunpowder  in  his  store  for  sale,  and  the  agent  intended  to 
insure  against  keeping  it,  but  neglected  to  indorse  permission  on 
the  back  of  the  policy,  such  neglect  would  not  make  the  policy 
invalid.'  The  condition  did  not  provide  for  any  indorsement  upon 
the  policy,  but  the  keeping  of  gunpowder  was  to  render  tlie  policy 
void,  '  without  written  permission  in  the  policy.'  To  this  extent 
the  charge  was  inaccurate,  yet  we  do  not  think  it  can  be  treated 
as  error  of  which  tlae  company  can  complain,  since  we  think  the 
plaintiff  was  entitled  to  a  still  stronger  charge  in  his  favor.  He 
would  have  been  entitled  to  a  charge  that,  if  the  agent  knew  it  ivas 
kept  and  to  he  kept,  the  keeping  it  would  not  render  the  policy  void, 
whether  the  permission  was  indorsed  or  intended  or  neglected  to  be 
indorsed  or  not.  But  the  counsel  for  the  plaintiff  in  error  insists 
that  the  printed  condition  was  notice  to  the  assured  of  the  agenfs 
want  of  authority  to  assent  to  the  keeping  of  gunpoivder,  etc.,  and 
that  this  assent  ■would  be  given  only  hy  the  company  itself.  This,  at 
first  view,  would  seem  plausible  and  might  be  sound,  but  for 
another  principle  which  lies  back  of  it,  and  defeats  its  application. 
The  principle  to  wliich  we  allude  is  that  notice  to  the  agent  is  notice 
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to  Ms  principal.  The  company  must  he  regarded  as  knowing  what 
he  knew.  If  he  knew  that  powder  was  kept  at  the  time  of  the  insur- 
ance, or  to  he  kept  during  its  continuance,  the  company  must  he  re- 
garded as  knowing  it  also.  They  had  power  to  waive  the  condition^ 
and  hy  taking  the  premium  and  issuing  the  policy  with  such  notice 
or  knowledge,  they  must  he  regarded  as  having  waived  the  condition 
that  prohihited  its  keeping.  It  would  be  a  gross  fraud  in  the  com- 
pany to  receive  the  premium  for  issuing  a  policy  on  which  it  did 
not  intend  to  be  liable,  and  which  they  intended  to  treat  as  void  in 
case  of  loss."  ^  It  may  be  stated  as  a  general  rule  that,  where  the  agent 
effecting  the  insurance  knows  the  situation  and  condition  of  the  risk,  or 
its  incidents  or  uses,  or  the  existence  of  conditions,  uses  or  incidents 
that  conflict  with  the  conditions  of  the  policy,  and  fails  to  provide  there- 
for, his  knowledge  is  the  knowledge  of  the  company,  and  the  company  can- 
not set  up  such  matters  in  avoidance  of  the  policy^  and  this  applies  to  all 
matters,  such  as  incumbrances  upon  the  property^  the  interest  of  the  as- 


1  Bidwell  V.  N.  )F.  Ins.  Co.,  24  jST.  T.  302;  Frost  v.  Saratoga,  etc..  Ins.  Co.,  5 
Den.  (N.  T.)  154;  Masters  v.  Madison,  etc.,  Ins.  Co.,  11  Barb.  (N.  Y.)  624;  Camp- 
bell V.  Merchants'  etc.,  Lis.  Co.,  ante;  Marshall  v.  Columbian  Ins.  Co.,  27  N.  H. 
157;  Hartford,  etc.,  Im.  Co.  v.  Harmer,  ante;  Howard  F.  Ins.  Co.  v.  Brunner, 
ante  ;  Clark  v.  Union,  etc.,  Ins.  Co.,  40  N.  H.  333. 

2  Ayres  v.  Ho/ne  Ins.  Co.,  21  Iowa,  ISo;  Peoria  etc.,  Ins.  Co.,  v.  Hall,  ante  ; 
Campbell  v.  Merchants'  Ins  Co,  OMte ;  Ansan  v.  Winneshiek  Ins.  Co- ,  23  Iowa, 
84;  Howard  F.  &.  M.  Ins.  Co.  v.  Cormack,  24  111.  455;  Aurora  F.  Ins.  Co.  v.  Fddy, 
55  id.  213;  Viele  \.  Germania  Ins.  Co.,  26  Iowa,  9;  Beaper  City  Ins.  Co.,  v.  Jones, 
02  111.  458;  Beal  v.  Park  etc.,  Ins.  Co.,  16  Wis.  241. 

'  Ames  V.  X  T.  Union  Ins.  Co.,  14  N.  T.  253.  In  Howard  F.  Ins.  Co.  v.  Brun^ 
ner,  23  Penn.  St.  50,  the  policy  contained,  among  others,  a  condition  that  a  false 
description  of  the  building  or  its  contents  should  vitiate  the  policy.  The  descrip- 
tion and  survey  were  made  a  part  of  the  policy,  and  a  warranty  on  tlie  part  of 
the  insured.  The  application  failed  to  disclose  one  mortgage  for  S  5,000,  and 
another  for  s  1,000.  It  stated  the  works  are  operated  by  tlie  proprietor  and 
lighted  by  closed  lamps.  The  proof  showed  that  an  open  light  was  generally 
used  to  light  up  the  others,  and  that  the  works  were  not  exclusively  operated  on 
accoimt  of  the  proprietor  ;  that  he  had  rented  portions  of  tlie  building,  and  supplied 
steam  powers  to  the  renters  ;  hut  it  was  proved  tliat  a  person,  acting  for  insiu-ers' 
agents,  surveyed  the  building,  knew  how  it  was  occupied,  and  that  the  insured 
signed  the  application  in  blank,  delivered  it  to  this  person,  who  afterwards  filled 
it  up  from  memory,  and  it  was  not  afterwards  shown  to  the  insured.  One  of  the 
insurers' s  agents  testified  that  he  knew  the  building,  and  as  to  how  it  was  occu- 
pied; that  he  knew  of  the  mortgage  not  mentioned  in  the  policy  or  in  the  appli- 
cation. Held,  the  application  was  not  the  act  of  the  insured ,  although  he  signed 
it;  that  it  was  a  description  by  insurers'  agents,  and  though  it  were  false,  could 
not  affect  the  plaintiff's  right  to  recover,     ilaher  v.  Hibernian  Ins.   Co.,  6  Hun. 
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-surec?  therein,^  the  value  of  the  property,^  the  existence  of  other  insur- 
ance,^ and  every  and  any  matters  that  it  would  have  been  the  duty 
of  the  insurer  himself  to  have  provided  for  in  the  policy,  if  the 
matters  known  to  the  agent  had  been  in  fact  known  by  him^     The 


<N.  Y.)  353  ;  Bowley  v.  Empire'  Ins.  Co.,  36  N.  T.  550  ;  ^tna  Ins.  Co.  v.  Olm- 
■stead,  21  Mich.  246.  In  Columbia  Ins.  Co.  v.  Cooper,  50  Penn.  St.  331,  the  poUcy 
•expressly  provided  that,  "  if  any  agent  of  this  company,  in  the  transaction  of  their 
business,  shall  assume  to  violate  these  conditions,  such  violation  shall  be  construed 
to  be  the  act  of  the  insured,  and  shall  render  this  policy  void."  The  ajiplication 
required  the  assured  to  state  what  incumbrances  existed  upon  the  property,  and  he 
stated  "none."  The  application  was  made  a,  part  of  the  policy.  In  fact,  there 
were  judgments  against  the  real  estate  that  operated  as  liens  and  incumbrances 
thereon,  and  the  defendants  insisted  that  this  was  a  breach  of  the  warranty  against 
incumbrances  and  avoided  the  policy.  But  the  court  held  that  it  was  competent 
for  the  plaintiff  to  show  that  the  agent  was  informed  of  these  liens  before  the  con- 
tract was  made,  and  he  (the  agent),  in  filling  up  the  application,  with  full  knowl- 
edge of  the  facts,  wrote  "  none,"  and  that  these  facts  estopped  the  defendants 
from  setting  up  the  existence  of  such  liens  In  avoidance  of  the  policy.  The  doc- 
trine of  this  case  is  similar  in  principle  to  Malleable  Iron  Works  v.  Ins.  Co.,  ante. 
See  also,  Cumberland  Valley,  etc.,  Ins.  Co.  v.  Schell,  29  Penn.  St.  31,  where  it  was 
held  that  the  omission  of  the  agent  to  state  in  the  application,  which  was  filled  up 
by  him,  the  existence  of  an  oven  and  bakery  upon  the  premises,  of  the  existence  of 
which  he  knew,  and  which  was  material  to  the  risk,  could  not  be  set  up  by  the  de- 
fendants to  avoid  the  policy.  See  also,  Maliere  v.  Penn.  Ins.  Co.,  5  Rawle  (Penn.) 
342,  where  the  defendants'  secretary,  although  correctly  informed,  misdescribed  the 
property,  and  it  was  held  that  such  misdescription  could  not  avail  the  defendants  in 
defense.  As  to  neglect  to  state  incumbrances  known  to  agent,  see  Michigan  State 
Ins.  Co.  V.  Lewis,  30  Mich.  41  ;  Home  Mut.  F.  Ins.  Co.  v.  Garfield,  etc,,  60  111. 
124  .  Hartford,  etc.,  Ins.  Co.  v.  Harmer,  2  Ohio  St.  452.  See  statement  of  case, 
ante  ;  Bidwell  v.  N.  W.  Ins.  Co.,  24  K.  Y.  302. 

^  Hodgkins  Y.  Montgomery,  etc.,  Ins.  Co.,  34  Barb.  (Jf.  Y.)  213;  Southern,  etc., 
Ins.  Co.  v.  Lewis,  42  Ga.  587 ;  Gaston  v.  Monmouth,  etc.,  ,  Ins.  Co.,  54  Me.  170  ; 
Franklin  v.  Atlantic  Ins.  Co.,  42  Mo.  456  ;  Longhurst  v.  Star  Ins.  Co.,  19  Iowa, 
364  ;  American  Central  Ins.  Co.  v.  McLanathan,  11  Kan.  533  ;  Atlantic  Ins.  Co.  v. 
Wright,  22  111.  462  ;  McBride  v.  Phoenix  Ins.  Co.,  27  Wis.  693  ;  Bockford  Ins.  Co. 
V.  Nelson,  65  111.  415  ;  Coombs  v.  Hannibal  Ins.  Co.,  43  Mo.  143  ;  Emery  v.  Pisca- 
taqua,  etc.,  Ins,  Co.,  52  Me.  322  ;  Buckley  v.  Garrett,  47  Penn.  St.  204. 

2  In  Owens  v.  Holland  Purchase  Ins.  Co. ,  56  N.  Y.  565,  the  assured  placed  the 
valuation  of  the  farm,  buildings  and  personal  property  at  $14,000.  The  agent 
wrote  the  valuation  of  the  buildings  and  personal  property  at  that  sum,  and  the 
plaintiff  signed  the  application  without  discovering  the  error.  The  court  held  that 
the  error  must  be  treated  as  the  error  of  the  insurer,  and  the  agent  being  informed 
of  the  real  facts,  the  company  could  not  set  up  the  misstatement  in  defense. 

2  Rowley  v.  Empire  Ins.  Co.,  ante  ;  Maher  v.  Hibernian  Ins.  Co.,  ante. 

*  Jackson  V.  Mtna  Ins.  Co.,  16  B.  Mon.  (Ky.)  242  ;  Gilliat  v.  Pawtticket,  etc., 
Ins.  Co.,  8  K.  I.  282  ;  Peoria  M.  &  F.  Ins.  Co.  v.  Hall,  ante. 
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principle  that  an  insurer  who  contracts  with  full  knowledge  of 
facts  that  constitute  a  breach  of  the  conditions  of  the  policy,  is  es- 
topped from  asserting  them  to  defeat  his  liability  thereon,  is  pre- 
dicated upon  the  rules  of  fair  dealing,  sound  morality,  and  is  in 
consonance  with  requirements  of  the  most  healthful  public  policy. ^ 
It  is  the  duty  of  the  insurer  under  such  circumstances  to  so 
frame  the  police/  as  to  be  operative  in  view  of  the  circumstances  existing 
in  relation  to  the  risk  and  known  to  him^  and,  failing  to  do  so,  the 
courts,  actiny  upon  the  presumption  that  he  intends  to  deal  honestly, 
will  treat  him  as  having  waived  the  conditions  of  the  policy,  so  far 
as  they  operate  to  defeat  liability  in  view  of  the  facts  known  to  the 
insurer  prior  to  the  time  when  it  was  made.^  And  in  all  cases 
the  knowledge  of  the  agent  is  to  be  imputed  to  the  principal.* 
Thus,  where  the  assured  has,  with  the  knowledge  of  the  insurer, 
forfeited  his  rights  under  the  policy  by  a  breach  of  some  of  its  con- 
ditions, as  by  increasing  the  hazard,^  or  exceeding  the  limit  as  to 
the  amount  of  the  aggregate  insurance  permitted ;  ^  or  where  it  is 
known  by  the  insurer  that  -the  policy  was  obtained  by  fraud, ''  or 
by  misrepresentation  as  to  the  character  or  situation  of  the  risk  ;  * 
or  in  any  respect,  or  for  any  cause,  a  recognition  thereof  by  the 
insurer  or  his  agent,  after  such  knowledge  is  acquired,  as  a  subsist- 
ing, valid  obligation  by  accepting  the  premium  thereon  ;  ^  renew- 


'  Mershon  v.  National  Ins.  Co.,  34  Iowa,  87. 

^Jackson  v.  .^tna  Ins.  Co.,  16  B.  Mon.  (Ky.)  242. 

'  Peoria  M.  &  F-  Ins.  Co.  v.  Hall,  ante. 

*  Witherell  v.  Maine  Ins.  Co.,  49  Me.  200  ;  Peoria  M.  &  F.  Ins.  Co.  v.  Hall, 
ante  ;  Rowley  v.  Empire  Ins.  Co.,  36  N.  Y.  .550  ;  Owens  v.  Holland,  Purchase  Ins, 
Co.,  56  id.  565. 

^Keenany.  Missouri,  etc.,  Ins.  Co.,  12  Iowa,  126  ;  ViallY.  Genesee,  etc.,  Ins. 
Co.,  19  Barb.  (N.  Y.)  440. 

^  Lycoming  Ins.  Co.  v.  Stockblower,  20  Penn.  St.  199  ;  Handy  v.  N.  H.  Ins.  Co., 
ante. 

'  Armstrong  v.  Turquand,  9  I.  &  C.  L.  .32. 

8  Frost  V.  Saratoga,  etc.,  Ins.  Co.,  5  Den.  (S.  Y.)  154  ;  Hadleyv.  N.  H.  Ins.  Co., 
ante. 

^  Mershon  V.  National  Ins.  Co.,  34  Iowa,  8*7;  Armstrong  v.  Turquand  ante.  In 
Washoe  Tool,  etc.,  Co.  v.  Hibernia  Ins.  Co.,  66  N.  Y.  613,  it  was  held  tliat  where 
an  agent  delivers  a  policy  containing  a  clause  that  the  company  should  not  be  liable 
unless  the  premium  "  be  actually  paid,"  without  requiring  prepajTnent,  the  condi- 
tion was  waived,  and  that  the  fact  that  the  premium  was  several  times  demanded. 
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ing  the  same  ;  ^  making  an  assessment  when  none  would  be  permis- 
sible, if  not  a  valid  obligation ;  ^  or,  indeed,  any  decisive  act  recog- 
nizing the  validity  of  the  contract,  is  treated  as  a  waiver  of  the 
forfeiture.^  The  effect  to  be  given  to  the  agent's  knowledge  of 
the  facts  must  of  course  be  measured  by  his  authority,  apparent  or 
real.  If  he  is  authorized  to  pass  upon  a  risk  without  submitting 
it  to  the  principal,  or  if  he  is  authorized  to  fill  up  the  application 
and  examine  or  survey  the  risk  for  the  company,  his  knowledge  is 
the  knowledge  of  the  company,  and  his  neglect  is  their  neglect ;  * 
but  if  he  only  has  authority  to  receive  and  forward  applications, 
and  does  not  assume  to  act  as  surveyor  of  the  risk,  and  does  not 
attempt  to  advise  the  assured  what  questions  to  answer,  or  how 
to  answer  them,  his  knowledge  of  the  facts  does  not  estop  the 
insurer.  ^ 

In  all  cases  the  binding  force  of  an  act  done  or  omitted  by  an 
agent,  is  to  be  measured  by  his  apparent  authority,  and  is  to  be 
determined  by  the  jury,^  and  if  there  is  any  limitation  placed  upon 


and  was  not  paid,  and  the  policy  was  not  canceled,  did  not  operate  to  defeat  the 
waiver,  but  that  the  policy  remained  operative,  and  the  original  credit  would  con- 
tinue until  notice  of  the  cancellation  of  the  policy  was  given. 

1  Miner  v.  Phcenix  Ins.  Co.,  27  Wis.  693. 

^  Frost  r.  Saratoga,  etc.,  Ins.  Co.,  ante;  Viall\.  Genesee,  etc.,  Ins.  Co.,  ante. 

^  Lycoming  Ins.  Co,  v.  Stockblower,  ante. 

*  Ayres  v.  Hartford  Ins.  Co.,  17  Iowa,  176;  Plumby.  Cattaraugus,  etc.,  Ins.  Co., 
18  N.  Y.  392;  Miller  v.  Mut.  Benefit  Life  Ins.  Co.,  31  Iowa,  216. 

^  Ayres  \.  Hartford  Lis.  Co.,  ante;  Malleable  Iron  Works  y.  Phoenix  Ins.  Co., 
ante ;  Smith  v.  Cash.  Mut,  etc.,  Ins.  Co.,  24Penn.  St.  320;  Bartholomew  v.  Mer- 
chant's Ins.  Co.,  25  Iowa,  507.  The  doctrine  of  this  case,  however,  has  been  vir- 
tually denied  in  the  case  cited  ante,  Miller  v.  Mut.  Ben.  Life  Ins.  Co. 

*  In  Carrugi  v.  Atlantic  Ins.  Co.,  40  Ga.  135,  the  defendant's  agent  was  author- 
ized to  take  and  revoke  risks.  It  was  held  that  this  gave  him  authority  to  consent 
to  other  insurance,  either  in  writing  or  by  parol.  In  Neal  v.  Irving,  1  C.  &  P.  61, 
the  person  who  signed  the  plaintiff's  policy  had  been  in  the  habit  of  signing  the 
defendant's  name  to  policies,  and  it  was  held  that  this  was  suflScient  to  show  that 
the  defendant  had  authorized  him  to  do  so.  Brocklebank  v.  Sugrell,  5  C.  &  P.  21. 
In  Miller  v.  Phcenix  Ins.  Co.,  27  Iowa,  203,  the  agent  of  the  defendant  issued  a 
circular,  stating  that  all  losses  under  policies  issued  at  his  office  would  be  paid 
through  him;  and  also  another  circular  stating  that  they  would  be  paid  in  bankable 
funds.  This  was  held  proper  evidence  for  the  jury,  from  which  they  might  find 
that  he  had  authority  to  accept  an  order  drawn  by  the  assured  upon  the  insurer,  in 
favoif  of  a  third  person,  for  the  amoujit  of  a  loss.     See  also,  Fayles  v.  National  Ins. 
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the  agent's  authority,  of  which  the  assured  has  notice,  he  can 
«laim  no  advantage  from  anything  done  by  the  agent  in  excess 
thereof .1  But,  in  order  to  estop  the  insurer,  the  act  claimed  as  a 
tvaiver,  must  be  shown  to  have  been  done  ivith  full  knowledge  of  the 
forfeiture?  and  one  which  necessarily  operates  as  a  recognition  of 
the  validity  of  the  policy.^ 

Where  the  agent  knows  the  true  facts  as  to  title,  other  insur- 
ance, etc.,  and  without  being  instigated  to  do  so  by  the  assured, 
omits  to  inform  the  company  or  to  note  consent  upon  the  policy 
the  company  is  treated  as  waiving  the  conditions,*  and  the  same 
rule  applies  as  to  the  use  of  the  premises,  or  as  to  the  use  of  cer- 
tain articles  thereon.  Thus  a  policy  on  a  stock  of  goods  was  con- 
ditioned to  be  void  "  if  refined  coal  or  earth  oils  are  kept  for  sale, 
stored  or  used  on  the  premises  without  written  consent."  On  the 
application  the  agent  inspected  the  premises  and  saw  and  was  in- 
formed that  kerosene  was  used  for  lights.  It  was  held  that  such 
use  did  not  avoid  the  policy.  Andrews,  J.,  said :  "  The  policy 
contains  a  condition  that  "  if  camphene,  burning  fluid  or  refined 


Co.,  49  Mo.  380.  In  Viele  v.  Germania  Ins.  Co.,  26  Iowa,  9,  it  was  held  that  where 
an  agent  had  authority  to  cancel  policies  because  of  an  increase  of  risk,  he  also  had 
authority  to  waive  Ijreaches  of  condition  in  the  policy.  In  ^tna  Ins.  Co.  v.  Jlfa- 
guire,  51  111.  342,  the  agent  was  authorized  to  issue  policies  in  Nebraska  city.  He 
issued  a  policy  upon  property  in  another  county,  and  the  insurers  defended  against 
a  loss  under  the  policy,  upon  the  ground  that  he  had  no  authority  to  issue  policies 
there,  but  the  court  held  that  this  defense  could  not  be  available  unless  they  show 
that  the  plaintiff  knew  that  he  was  acting  in  access  of  his  authority.  The  question 
is  not  what  power  the  agent  had,  hut  what  power  did  the  insurer  hold  him  out  as 
having.  Lungstrass  v.  German  Ins.  Co.,  47  Mo.  107;  Eclectic,  etc.,  Ins.  Co.  v.  Fah- 
renkrug,  58  lU.  463;  Goit  v.  National  Protection  Ins.  Co.,  25  Barb.  (N.  T.)  189; 
Eeenan  v.  Missouri  State  Ins.  Co.,  12  Iowa,  126;  McCullough  v.  Talladega  Ins.  Co., 
46  Ala.  376;  Wilson  v.  Genessee  Ins.  Co.,  14  N.  T.  418;  Warner  v.  Peoria,  etc., 
Ins.  Co.,  14  Wis.  318;  Bodinev.  Exchange  Ins.  Co.,  51  N.  T.  117;  Malleable  Iron 
Works  V.  Phoenix  Ins.  Co.,  25  Conn.  465;  Gale  v.  Lewis,  L.  R.  9  Q.  B.  730;  Good- 
son  V.  Brooke,  4  Camp.  163;  Com' I  Ins.  Co.  v.  Ives,  66  111.  402;  Grady  v.  American 
etc.,  Ins.  Co.,  60  Mo.  116. 

'  Thayer  v.  Agricultural  Ins.  Co.,  5  Hun  (N.  T.)  566. 

^  State,  etc.,  Ins.  Co.  v.  Arthur,  30  Penn.  St.  215;  Finley  v.  Lycoming  Ins.  Co., 
SO  id.  311;  Hazard  v.  Franklin  Mut.  F.  Ins.  Co.,  7  E.  I.  429;  Diehl  y.  Adams  Co. 
Mut.  Ins.  Co.,  58  Penn.  St.  443;  Allen  y.  Vermont  Mut.  F.  Ins.  Co.,  12  Vt.  366. 

'  Neeley  v.  Onondaga,  etc.,  Ins.  Co.,  7  Hill  (N.  T.)  49. 

*  Bichmond  v.  Michigan  Ins.  Co.,  79  N.  T.  230. 
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coal  or  earth  oils  are  kept  for  sale,  stored  or  used  on  the  premises 
without  wi-itten  consent,  it  should  be  void."  The  insurance  was 
upon  the  stock  of  wines,  liquors  and  cigars,  and  the  fixtures,  and 
wearing  apparel  of  the  insured,  contained  in  a  building  on  One 
Hundred  and  Twenty-fifth  street  in  the  city  of  New  York.  The 
insured  at  the  time  and  after  the  policy  issued,  used  kerosene  for 
lighting  his  premises,  without  the  written  consent  of  the  defend- 
ant. The  circumstances  under  which  the  insurance  was  effected, 
as  found  by  the  referee,  are,  that  McCartliy,  the  plaintiff's  assignor, 
made  application  to  the  defendant's  agent  for  insurance  upon  his 
^toek,  fixtures  and  clothing,  and  thereupon  the  agent  inspected 
the  premises,  saw  the  means  there  provided  for  lighting  them,  and 
was  informed  by  McCarthy,  and  knew  that  kerosene  oil  was  then 
used  for  that  purpose  ;  and  afterward  the  agent  procured  the  policy 
to  be  issued  by  the  defendant  and  handed  it  to  McCarthy,  receiv- 
ing from  him  the  premium.  The  question  presented  is  whether, 
under  these  circumstances,  the  use  of  kerosene  for  lighting,  with- 
out the  written  consent  of  the  company,  avoided  the  policy.  The 
loss,  so  far  as  appears,  was  not  occasioned  by  the  use  of  kerosene, 
but  this  is  not  material,  if  its  use  by  the  insured,  witliout  the 
written  consent  of  the  company,  was  under  the  facts  of  the  case  a 
violation  of  the  condition.  The  condition  makes  no  mention  of 
kerosene  by  that  designation.  Kerosene  is  obtained  from  a  variety 
of  sources.  In  the  American  Encyclopedia,^  it  is  said  to  be  a 
term  "  originally  employed  as  a  trade-mark  for  a  mixture  of  cer- 
tain liquid  hydro-carbons,  used  for  purposes  of  illumination.  It 
has  been  prepared  from  bituminous  shales,  asphaltum,  malthus, 
wood,  resin,  fish  oil  and  candle  tar."  But  it  is  doubtless  true, 
that  at  the  present  time,  its  practical  business  source  is  petroleum, 
from  which  it  is  obtained  by  processes  of  distillation  and  refine- 
jnent.  It  is  therefore  in  a  commercial  sense  a  refined  coal  or  earth 
oil,  and  is  embraced  within  the  terms  used  in  the  policy.  But  it 
cannot  be  supposed,  without  imputing  bad  faith  to  the  defendant's 
agent,  that  the  use  of  kerosene  for  lighting  was  intended  to  be 
prohibited.  The  inference,  from  the  facts  found,  is  that  its  con- 
tinued use  was  contemplated.  There  was,  so  far  as  appears,  no 
suggestion  to  the  contrary.  Both  parties  must  have  understood 
ithat  the  application  was  for  insurance  upon  the  property  in  its  ex- 


1  Vol.  9,  ed.  1874. 
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isting  condition  and  relations.  It  was  the  plain  duty  of  the  de- 
fendant's agent,  when  he  delivered  the  policy,  if  he  understood 
that  it  prohibited  the  use  of  kerosene  or  that  a  written  consent  to 
its  use  was  necessary,  to  have  so  informed  the  insured.  If  such 
consent  was  necessary  the  policy  was  a  nullity  from  the  beginning. 
It  never  had  an  inception  as  a  valid  and  binding  contract.  It  is 
quite  possible  that  the  insured  was  ignorant  of  the  origin  of  kero- 
sene, and  that  he  might  not  have  known  if  he  read  the  policy  that 
kerosene  was  a  refined  coal  or  earth  oil  within  the  condition.  He 
could  only  have  known  it  by  having  knowledge  of  facts  extrinsic 
to  the  policy.  The  acts  of  the  parties  were  a  practical  construc- 
tion of  the  language  of  the  condition,  to  the  effect  that  kerosene, 
as  used  by  the  insured,  was  not  within  it.  It  is  not  a  case  where 
the  language  used  unmistakably  points  to  the  use  of  kerosene,  or 
where  the  insured  is  seeking  to  escape  from  the  effect  of  the  con- 
dition upon  the  ground  of  a  parol  understanding  contrary  to  its 
plain  import. 

We  are  of  opinion  that  the  defendant  may  also  be  held  to  have 
waived  the  condition  requiring  consent  in  writing,  and  to  be  es- 
topped from  setting  up  a  forfeiture,  for  breach  thereof."  ^ 

Mere  rumors,  known  to  agent,  not  imputable  to  principal. 

Sec.  428.  While  knowledge  of  the  agent  is  imputable  to  the 
principal,  yet,  this  holds  only  as  to  knowledge  acquired  in  his  ca- 
pacity  as  mere  rumors,  or  matters  coming  to  his  knowledge  in  his 
individual  capacity,  are  not  imputable  to  the  principal.^  Neither 
is  the  insurer  affected  by  knowledge  as  to  the  risk  or  any  changes 
therein  that  come  to  the  agent  in  his  individual  capacity,  after  the 
contract  is  made.^  But  knowledge  of  matters  brought  to  his  at- 
tention by  the  assured  or  his  agent,  concerning  the  risk,  is  impu- 
table to  the  insurer  and  binding  upon  him.*     The  agent,  in  filling 


'  Van  Schoick  V.Niagara  Fire  Ins.  Co.,  68  N".  T.  434. 

^  Keenan  v.  Dubuque,  etc.,  Ins.  Co.,  13  Iowa.  375. 

3  Ayres  v.  Hartford  Ins.  Co.,  17  Iowa,  176. 

*  In  Hadley  v.  N.  B.  F.  Ins.  Co.,  55  K.  H.  110;  5  Ben.  F.  I.  C.  700,  it  was  held 
that  the  agent's  knowledge  of  other  insurance  was  imputahle  to  the  company;  also 
that  where  the  agent  insured  the  plaintiff's  building,  which  was  used  as  a  summer 
Iwtel,  as  a  dwelling  house,  concealing  the  fact  from  the  company,  but  knowing  it 
himself,  there  being  no  collusion  or  fraud  on  the  part  of  the  assured,  his  knowledge 
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up  the  application,  is  not  necessarily  the  agent  of  the  assured,  al- 
though the  company  has  expressly  directed  him  to  so  consider  him- 
self.i 

ITo  poTver  implied  to  settle  loss,  from  fact  of  agency. 

Sec.  429.  The  mere  fact  that  an  agent  is  shown  to  have  author- 
ity to  issue  policies  and  countersign  the  same,  does  not  warrant  an 
inference  that  he  has  authority  to  adjust  and  settle  losses,  or  waive 
the  performance  of  conditions  in  the  policy,  and  the  fact  that  he  as- 
sumes to  do  so  does  not  even  tend  to  establish  his  authority.  Aur 
thority  in  fact,  or  a  usage  that  warrants  such  an  inference,  or  a  rati- 
fication of  his  acts  must  be  shoivn?  The  principal  is  only  liable  for 
acts  done  by  the  agent  within  the  scope  of  his  real  or  apparent  aw- 
thority,  and  no  amount  of  assumption  of  authority  by  him,  not 
within  the  scope  of  such  real  or  apparent  authority,  will  confer 
power  upon  him  to  bind  his  principal.^ 

Notice  to  agent,  notice  to  principal. 

Sec.  430.  In  all  cases  where  notice  is  required  to  be  given 
unless  some  special  officer  is  na,med  to  whom  it  shall  be  given,  notice 
to  an  agent  of  the  company,  is  notice  to  the  company.  Thus  when 
notice  of  other  insurance  is  required  to  be  given,  notice  given  to 
the  agent  is  sufficient,*  and  if  no  special  mode  in  which  it  shall  be 
given  is  provided,  any  notice  conveying  the  requisite  information, 
written  or  verbal,  is  sufficient,^  or  if  the  agent  knew  of  the  other 


was  imputable  to  the  plaintiff,  and  estopped  the  defendant  from  setting  up  such 
matters  in  defense. 

1  Beebe  v.  Hartford  Ins.  Co.,  25  Conn.  51;  4  Ben.  F.  I.  C.  55. 

^  Bush  V.  Westchester  Ins.  Co.,  63  N.  Y.  531.  An  agency  cannot  be  created  by 
the  representation  of  an  assumed  agent.  Marvin  v.  Wilbur,  25  N.  Y.  270;  Light- 
body  \.  N.  American  Ins.  Co.,  23  Wend.  (N.  Y.  )22  ;  Plumb  y.  Cattaraugus  Ins. 
Co.,  18  N.  Y.  392;  Adriance  v.  Howe,  52  Barb.  (N.  Y.)  399. 

2  Peckham,  J.,  in  Marvin  v.  Wilbur,  ante ;  Post  v.  .Mtna  Ins.  Co.,  43  Barb. 
(N.  Y.)  361;  Ins.  Co.  v.  Wilkinson,  13  Wall  (U.  S.)  222;  Bush  v.  Westchester  Ins. 
Co.,  ante. 

*  McEwen  v.  Montgomery  etc.,  Ins.  Co.,  5  Hill  (N.  Y.)  101;  3  Bennett's  F.  I.  C. 
208. 

^  McEwen  V.  Montgomery  etc.,  Ins.  Co.,  5  Hill  (N  Y.)  101;  Bennett's  F.  I.  C. 
260;  Sextony.  Montgomery,  etc.,  Ins.  Co.,  9  Barb.  (N.  Y.)  191;  Carroll  v.  Charter 
Oak  Ins.  Co.,  38  id.  402;  Schenck  v.  Mercer,  etc.,  Ins.  Co.,  34  N.  J.  447;  National 
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insurance  when  the  contract  was  entered  into,  it  is  not  only  a 
waiver  of  notice,  but  also  of  a  forfeiture  on  that  ground.^  It  is 
not  necessarily  essential  that  the  agent  should  be  clothed  with 
authority  to  issue  policies.  It  is  enough  if  he  is  authorized  to  re- 
ceive applications,  make  surveys,  deliver  policies  and  receive  the 
premiums  therefor,  and  is  in  any  measure  held  out  by  the  insur- 
er as  having  authority  to  act  for  it  in  any  or  all  of  these  respects.^ 

Mistake  of  agent  imputable  to  insurer. 

Sec.  431.  There  seems  to  be  no  question  but  that,  in  all  cases 
where  the  mistake  is  the  fault  of  the  agent  it  may  he  shown,  and  when 
established,  the  insurer  is  hound  to  respond  upon  the  contract  actu- 
ally made,^  and  this  extends  not  merely  to  mistakes  in  the  policy,  but 
also  to  mistakes  arising  f rem  mis-advice  of  the  agent,  or  his  miscon- 
ception of  the  legal  effect  of  certain  conditions.'^ 


Ins.  Co.  V.  Crane,  16  Md.  260;  Dayton  Ins.  Co.  v.  Kelly,  24  Ohio  St.,  345;  JSaij- 
vjard  V.  National  Ins.  Co.,  52  Mo.  181;  Ins,  Co.  of  N.  America  v.  McDowell,  50  111. 
120;  Russell  v.  State  Ins.  Co.,  55  Mo.  585;  Hardy  v.  N.  H.  F.  Ins.  Co.,  ante. 

1  Geib  V.  International  Ins.  Co.,  1  Dill.  (U.  S.)  443;  Carroll  v.  Charter  Oak  Ins. 
Co.  ante';  Hadley  v.  N.  H.  F.  Ins.  Co.,  55  N".  H.  110;  National  Ins.  Co.  v.  Crane, 
ante;  Van  Bories  v.  United  Life  and  Fire,  etc.,  Ins.  Co.,  8  Busli  (Ky.)  133;  Hay- 
ward  V.  National  Ins.  Co.,  ante;  Cobb  v.  Ins.  Co.  of  N.  America,  11  Kan.  93; 
Webster  v.  Phoenix  Ins.  Co.,  36  Wis.  67;  Horwitz  v.  Equitable  Ins.  Co.,  40  Mo.  157 
In  Kenton  Ins.  Co.  v.  Shea,  6  Bush.  (Ky.)  174,  the  agent  kneio  of  other  insurance 
obtained  subsequently  through  him.  It  was  not  indorsed  on  the  policy  issued  by 
defendants.  But  it  was  held  that  the  acts  of  the  agent  amounted  to  a  waiver  of 
the  condition.  The  same  doctrine  was  held  in  Horwitz  v.  Equitable  Ins.  Co.  ante, 
under  a  similar  state  of  facts.  In  Dayton  Ins.  Co.  v.  Kelly,  ante,  it  was  held,  that 
where  the  agent  contracted  to  deliver  "  a  regular  policy,"  it  must  be  construed  to 
mean  a  valid  policy,  and  as  a  permission  for  all  prior  insurance.  When  notice  of 
other  insurance  is  given  to  an  agent  or  to  the  company,  they  are  bound  either  to 
indorse  consent  thereon  or  cancel  the  policy,  and  failing  to  cancel,  they  are  treated 
as  consenting.  Planters',  etc.,  Ins.  Co.  v.  Lcjons,  88  Tex.  253;  National  Ins.  Co. 
V.  Crane,  ante. 

2  McEwen  v.  Montgomery  etc.,  Ins.  Co.,  ante. 

3  Hadley  v.  N.  H.  Ins.  Co.,  55  N.  H.  110;  5  Ben.  F.  I.  C.  700;  Marshall  v.  Co- 
lumbian Ins.  Co.,  27  id.  164;  In,s.  Co.  v.  Wilkinson,  13  Wall.  (U.  S.)  222;  Rowley 
v,  Empire  Ins.  Co.,  36  N".  T.  550;  Union,  etc.,  Ins.  Co.  v.  Keyser,  32  N.  H.  313; 
Guardian  Life  Ins.  Co.  v.  Hogan,  80  111.  3.5;  Robei-ts  v.  Continental  Ins.  Co.,  41 
Wis.  321;  Franklin  v.  Atlantic  Ins.  Co.,  42  Mo.  456;  American  Ins.  Co.  v.  Mc- 
Lanathan,  11  Kan.  549;  Campbell  v.  Ins.  Co.,  37  N.  H.  35. 

^  Smith  V.  Farmers'  etc.,  Ins.  Co.,  89  Penn.  St.  287.  In  .lEtna,  etc.,  Ins.  Co.  v. 
Olmstead,  21  Mich.  246;  4  Am.  Kep.  483,  this  question  was  carefully  discussed  by 
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Thus,  where  the  assured  held  a  mechanic's  lien  upon  premises, 
and  the  agent  described  it  in  the  policy  as  a  mortgage  interest,  and 


CooLET,  J.  The  facts  appear  in  the  opinion,  and  I  give  it  entire.  He  said: 
"  Olmstead  recovered  judgment  in  the  court  below  upon  a  policy  of  insurance  issued 
the  plaintiff  in  error,  and  by  which  they  insured  him  against  loss  by  Are  on  his 
hotel  and  the  furniture  therein,  and  hotel-barn,  in  the  village  of  Lyons.  A 
loss  having  occurred,  the  insurers  refused  to  pay  on  the  ground  of  a  breach  of 
warranty  by  the  insured,  which,  by  the  terms  of  the  policy,  rendered  that  instru- 
ment void.  It  appears  that,  by  the  policy,  it  was  expressly  provided  tliat  '  if  an 
application,  survey,  plan  or  description  of  the  property  herein  insured  is  referred 
to  in  this  jjolicy,  such  application,  survey,  plan  or  description  shall  be  considered 
a  part  of  this  policy,  and  a  warranty  by  the  insured. '  The  policy  was  based  upon 
an  application,  which  contained  questions  and  answers,  and  the  ninth  question, 
with  the  answer  thereto,  was  as  follows : '  9.  Incumbrance ;  if  any,  state  the  amount. 
Is  there  any  insurance  by  the  mortgagees?  State  the  amount.  9.  No.'  The 
breach  of  warranty  relied  upon  was,  that  at  this  time  there  were  two  mort- 
gages upon  the  insured  property;  and  this  fact  was  not  disputed.  To  avoid 
the  force  of  this  objection,  Olmstead,  the  plaintiff  (below),  called  the  agent 
of  the  insurance  company,  and  proved  by  him  that  at  the  time  of  taking 
the  application  he  knew  of  the  existence  of  the  two  mortgages  ;  that  the  witness 
drew  the  application,  and  asked  Olmstead  to  look  at  and  sign  it;  that  the  ques- 
tion of  incumbrances  was  talked  over  between  them  at  the  time,  and  whether  the 
mortgages  should  be  mentioned  in  the  application  was  fully  discussed;  that  the 
witness  advised  Olmstead  that  he  did  not  think  it  would  make  any  difference 
whether  the  mortgages  were  mentioned  in  the  application  or  not,  as  there  was  no 
insurance  by  the  mortgagees ;  that  the  witness  expressed  the  opinion  to  Olmstead 
that  he  could  answer  the  ninth  interrogatory  '  No,'  and  that  Olmstead  would  not 
have  signed  it  if  the  witness  had  not  told  him  he  had  better.  If  we  recur  again 
to  the  ninth  interrogatory  we  shall  perceive  that  in  fact  it  embraces  a  number  of 
questions,  only  one  of  which  can  be  answered  by  a  distinct  affirmative  or  negative. 
The  only  answer  given  to  all  these  questions  is  '  No  ; '  and  this  is  a  proper  reply 
only  to  the  question  '  Is  there  any  insurance  by  the  mortgagees  ? '  It  does  not 
answer  the  request  to  state  the  amount  of  incumbrance,  if  any.  The  interroga- 
tory and  the  answer  taken  together  are  ambiguous,  and  we  cannot  feel  assured 
that  the  applicant,  in  signing  this  paper,  understood  his  reply  as  asserting  any 
thing  more  than  that  there  was  no  insurance  on  behalf  of  mortgagees  on  the  same 
property.  The  parol  evidence  tends  to  show  that  that  was  his  understanding  ; 
that  he  was  led  to  believe  that  it  was  to  the  point  of  other  insurance  that  the  inter- 
rogatory was  directed,  and  consequently  he  had  given  the  insurers  all  the  infor- 
mation their  blank  application  called  for.  And  we  think  it  becomes  pertinent  to 
inquire  who  impressed  him  with  this  belief  ?  Had  it  been  some  one  of  whom  he 
sought  information  and  councel  on  his  own  behalf,  or  had  it  even  been  a  mere 
stranger,  the  insured  must  have  acted  upon  his  belief  at  his  peril.  Such,  how- 
ever, was  not  the  case  here.  The  agent  of  the  insurance  company  assumed  to 
have  all  the  requisite  knowledge  for  preparing  the  proper  papers,  and  volunteered 
to  make  them  out.  He  had  all  the  necessary  information  for  that  purpose,  and 
nothing  was  concealed  from  him.  If  the  application  is  not  in  due  form,  and  if  it 
fails  to  give  all  the  information  called  for,  it  must  be  either  because  the  agent  was 
too  ignorant  of  the  business  to  be  properly  intrusted  with  the  agency,  or  because 
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the  agent,  upon  having  his  attention  called  to  the  error,  said  that 
a  mortgage  and  a  mechanic's  lien  were  the  same  thing  in  the  law 


he  was  so  negligent  or  reckless  that  he  did  not  trouble  himself  to  draft  them  cor- 
rectly; or  lastly,  because  he  was  disposed  to  take  Olmstead's  money  on  the  fraud- 
ulent pretense  of  giving  him  indemnity  when  he  knew  he  was  giving  none  what- 
ever. The  general  rule  undoubtedly  is,  that  in  the  absence  of  fraud,  accident  or 
mistake,  a  party  mixst  be  conclusively  presumed  to  understand  the  force  of  his 
contracts,  and  to  be  bound  by  their  terms.  But  it  cannot  be  tolerated  that  one 
party  shall  draft  the  contract  for  the  other,  and  receive  the  consideration,  and 
then  repudiate  his  obligation  on  the  ground  that  he  had  induced  the  other  party 
to  sign  an  untrue  representation,  which  was,  by  the  very  terms  of  the  contract,  to 
render  it  void.  Still  less  can  this  be  allowed  when  the  representation  itself  is  so 
ambiguously  worded  as  to  be  well  calculated  to  conceal  its  real  meaning,  and  to 
deceive  the  party  signing  it.  It  is  true  that  in  this  case  the  paper  in  question  was 
drawn  by  an  agent  ;  but  we  do  not  think  that,  in  a  legal  point  of  view,  the  rights 
of  the  parties  are  any  different  from  what  they  would  be  had  the  agent  himself 
been  insurer.  The  insurance  business  of  the  world  is  done  through  agents  al- 
most exclusively,  and  the  maxim  qui  facit  per  alium  facit  per  se  applies  with 
special  force  to  their  acts.  These  agents  assume  to  have,  and  generally  do  have, 
much  more  intimate  knowledge  of  the  business  than  those  with  whom  they  deal. 
They  may  also  be  fairly  presumed  to  understand  the  requirements  of  their  prin- 
cipals, and  how  properly  and  legally  to  fill  up  the  blank  applications  and  other 
papers  with  which  their  principals  intrust  them.  The  community  in  general  do 
not  assume  to  be  familiar  with  these  matters,  and  would  not  venture  in  any  case 
to  set  up  their  own  view  of  what  was  or  was  not  the  proper  form  of  an  application, 
against  the  positive  assertion  of  an  expert.  The  forms  and  requirements  of  dif- 
ferent insurers  are  different  ;  and  when  an  agent,  who  at  the  time  and  place  is  the 
sole  representative  of  the  principal,  assumes  to  know  what  information  the  prin- 
cipal requires,  and  after  being  furnished  with  all  the  facts,  drafts  a  paper  which 
he  declares  satisfactory,  induces  the  other  party  to  sign  it,  receives  and  retains 
the  premium  moneys,  and  then  delivers  a  contract  which  the  other  party  is  led  to 
believe,  and  has  a  right  to  believe,  gives  him  the  indemnity  for  which  he  paid  his 
money,  we  do  not  think  the  insurer  can  be  heard  in  repudiation  of  the  indemnity, 
on  the  ground  of  his  agent's  unskilfulness,  carelessness  or  fraud.  If  this  can  be 
done  it  is  easy  to  see  that  the  community  is  at  the  mercy  of  these  insurance  agents, 
who  will  have  little  difiBeulty  in  a  large  proportion  of  the  cases,  in  giving  a  worth- 
less policy  for  the  money  they  receive.  We  have  never  seen  reason  to  doubt  the 
correctness  of  the  decision  in  Peoria  Marine  and  Fire  Ins.  Co.  v.  Hall,  12  Mich. 
203,  the  principle  of  which  governs  the  present  case.  Without  undertaking  to 
say  that  the  answer  to  the  ninth  interrogatory  as  above  given  can  be  declared 
untrue,  we  think  if  it  is  so,  and  the  policy  for  that  reason,  according  to  its  terms, 
made  void  at  its  delivery,  the  agent,  who  had  knowledge  of  all  the  facts,  was 
chargeable  also  with  knowledge  of  this  invalidity  ;  that  the  insurers  are  also 
chargeable  with  the  knowledge  possessed  by  their  agent,  and  that  consequently 
it  was  a  fraud  on  their  part  to  receive  the  premium  moneys  and  deliver  the  policy 
without  intending  it  should  have  effect  under  such  circumstances.  Such  a  fraud 
the  law  will  not  permit  to  be  consummated,  but  on  the  contrary  will  hold  that  when 
they  delivered  the  policy,  it  wax  with  the  intention  that  it  should  take  effect  and  that 
the  insured  shoidd  have  the  benefit  from  it  for  v:]nch  he  paid,  and  if  there  was  any 
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of  insurance,  and  thereupon  the  assured  paid  the  premium  and 
took  the  policy,  it  was  held  that  the  company  were  bound  to  re- 
spond to  the  contract  as  made,  and  that  the  fact  that  the  assured 
accepted  it  with  full  knowledge  of  the  error,  did  not,  in  view  of 
the  acts  of  the  agent,  estop  him  from  seeking  a  reformation  thereof.^ 
So  where  the  assured,  in  answer  to  an  inquiry  as  to  the  value  of 
the  premises,  stated  that  the  land,  buildings  and  personal  property 
were  worth  $14,000,  and  the  agent  wrote  the  answer  "  farm  and 
buildings  |14,000,"  it  was  held  that  the  mistake  was  the  defend- 
ant's, and  they  were  estopped  from  setting  it  up  in  avoidance  of 
the  policy .2  In  a  North  Carolina  case,^  this  doctrine  was  applied. 
In  that  case  the  plaintiff,  an  applicant  for  insurance,  made  an  ap- 
proximate estimate,  from  memory,  of  amounts  of  insurance  then 
existing  on  the  property,  to  the  defendant  company's  agent,  who 
reported  a  definite  sum  to  the  company ;  the  agent  had  authority 
to  act  upon  verbal  statements,  and  a  policy  was  issued.  It  was 
held  that  the  representation  was  not  false,  and  that  plaintiff  is  not 
responsible  for  the  error  of  the  agent  in  his  report  to  the  company. 
The  agent's  actual  knowledge  of  the  additional  insurance  was  held 
to  be  in  law  the  knowledge  of  the  principal,  and  a  waiver  of  the 
requirement  prohibiting  other  insurance  without  the  written  con- 
sent of  the  company.*  In  a  case  in  the  United  States  Court,^  an 
applicant  for  life  insurance  and  his  wife,  in  answer  to  an  inquiry 
as  to  the  age  and  cause  of  death  of  the  mother  of  the  applicant, 
said  that  they  neither  of  them  knew  at  what  age  nor  from  what 
disease  the  mother  died.  An  aged  woman  present  professed  to 
know,  and  being  questioned  by  the  agent  stated  that  she,  the  de- 
ceased, was  forty  years  of  age  and  died  from  fever.  This  answer 
was  entered  in  response  to  the  inquiries  by  the  agent,  the  appli- 
cant and  his  wife,  neither  of  them  affirming  the  statement,  nor  as- 
senting thereto,  and  the  application  containing  this  answer  was 


error  or  ambiguity  in  the  application  which  their  agent  prepared,  they  must  be-  held 
to  have  waived  it." 

1  Longhurst  v.  Star  Ins.  Co.,  19  Iowa,  364. 

2  Owens  V.  Holland  Purchase  Ins.  Co.,  56  N.  Y.  565. 
»  Homthal  v.  Western  Ins.  Co.,  88  N.  C.  71. 

*  Collins  V.  Ins.  Co.,  79  N.  C.  279  ;  Argall  v.  Ins.  Co.,  84  id.  355. 
»  Ins.  Co.  V.  Wilson,  13  "Wall  (U.  S.)  222. 
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afterward  signed  by  him.  It  was  in  proof  that  tlie  mother  died 
much  earlier  in  life  and  from  consumption,  and  the  company- 
sought  to  avoid  the  contract  of  insurance  for  this  false  information 
upon  which  the  policy  issued.  The  court  said :  "  It  is  clear  that 
for  the  insurer  to  insist  that  the  policy  is  void  because  it  contains 
this  statement,  would  be  an  act  of  bad  faith  and  of  the  grossest 
injustice  and  dishonesty.  And  the  reason  for  this  is,  that  the  rep- 
resentation was  not  the  statement  of  the  plaintiff,  and  that  the  de- 
fendant knew  it  was  not  when  he  made  the  contract,  and  that  it 
was  made  by  the  defendant  who  procured  the  plaintiffs  signature 
thereto."  In  reference  to  the  attempt  to  make  their  own  solicit- 
ing agents  the  agents  for  many  purposes  of  the  assured,  the  court 
further  said :  "  But  to  apply  this  doctrine  in  its  full  force  to  the 
system  of  selling  policies  through  agents,  which  we  have  described, 
would  be  a  snare  and  a  delusion,  leading  as  it  had  done  in  numer- 
ous instances  to  the  grossest  frauds,  of  which  the  insurance  com- 
panies receive  the  benefits,  and  the  parties  supposing  themselves 
insured  are  the  victims.  The  powers  of  the  agent  are  prima  facie 
co-extensive  with  the  business  intrusted  to  his  care,  and  will  not 
be  narrowed  by  the  limitations  not  communicated  to  the  person 
with  whom  he  deals.  An  insurance  company,  establishing  a  local 
agency,  must  be  held  responsible  to  the  parties  with  whom  they 
transact  business,  for  the  acts  and  declarations  of  the  agent  within 
the  scope  of  his  business,  as  if  they  proceeded  from  the  principal." 

Revocation  of  authority. 

Sec.  432.  Of  course  it  is  competent  for  the  insurer  at  any  tim& 
to  revoke  the  authority  of  an  agent,  and  a  person  dealing  with 
him  after  his  authority  is  revoked,  who  knows,  or  ought  to  know  the 
fact,  derives  no  advantage  therefrom  ;  but  in  all  cases  it  is  a  ques- 
tion of  fact  for  the  jury,  whether  the  assured  knew,  or  ought  to 
have  known,  that  the  agent's  authority  had  been  revoked  ;  ^  and 
if  it  is  claimed  that  notice  of  the  revocation  was  given,  it  must  be 
such  notice  as  clearly  brings  the  fact  to  the  mind  of  the  assured. 
A  simple  direction,  "  remit  (premiums)  direct  to  home  office," 
does  not  serve  as  notice  that  the  agent's  authority  to  receive 
premiums  has  been  withdrawn.^ 


'  McNeilley  v.  Continental,  etc.,  Ins  Co.,  66  N.  T.  23. 
2  McNeilley  v.  Ins.  Co.,  ante. 
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"A  person,"  says  Andeews,  J.,  in  the  case  last  referred  to, 
"  who  has  dealt  with  an  agent  in  a  matter  within  his  authority, 
has  a  right  to  assume,  if  not  otherwise  informed,  that  the  authority 
continues ;  and  when  the  dealing  continues  after  the  authority  is. 
revoked,  the  principal  is  nevertheless  bound,  unless  notice  of  the 
revocation  is  brought  home  to  the  other  party  ;  "  and  if  the  agent  re- 
mains an  agent  for  any  purpose,  the  assured  has  a  right  to  presume 
that  he  remains  agent,  with  power  to  do  all  acts  that  he  has  pre- 
viously been  accustomed  to  do :  and  if  his  authority  has  been  cur- 
tailed in  any  respect,  the  insurer  must  bring  notice  of  the  curtail- 
ment of  authority  home  to  the  assured.^ 

In  no  case,  after  a  loss,  can  a  foreign  insurance  company  revoke 
the  authority  of  an  agent  so  as  to  defeat  the  service  of  process 
upon  it.2 

Agent's  clerk. 

Sec.  433.  Not  only  is  the  insurer  responsible  for  the  acts  of  its 
agent,  but  also  for  the  acts  of  the  agent's  clerks,  or  any  person  to 
whom  he  delegates  authority  to  discharge  his  functions  for  him.^ 
Of  course,  the  act  must  be  done  by  some  person  authorized  ex- 
pressly, or  impliedly  by  the  agent,  and  under  such  circumstances 
that  the  insurer  knew,  or  ought  to  have  known  that  other  persons 
would  be  employed  by,  and  to  act  for  the  agent.  In  a  New  York 
case,*  the  question  was  whether  the  policy  was  renewed.  The  origi- 
nal policy  was  issued  to  the  plaintiffs  through  John  Whelp,  who 
had  been  agent  for  the  defendant  for  several  years,  and  his. 
name  was  indorsed  upon  the  policy  as  such  agent.  His  son, 
Charles  Whelp,  had,  for  three  or  four  years,  acted  as  his  clerk 
and  assistant  in  the  business  of  his  agency.  On  the  10th  of 
January,  1863,  the  day  after  the  policj^  expired,  Charles,  acting  for 
his  father,  called  upon  the  company  and  obtained  a  renewal  certi- 
ficate for  the  plaintiffs  for  one  year  from  January  18,  1863.  He 
had  been  in  the  habit  for  three  or  four  years  of  receiving  such  re- 
newals from  the  company  for  a  similar  purpose,  and  frequently^ 


1  McNeilley  v.  Ins.  Co.,  ante. 

=  Michael  v.  Ins.  Go.  of  Nashville,  10  La.  An.  737  ;  4  Ben.  F.  I.  C.  29. 

^  Houghton  v.  Ewbank  4  Camp.  88  ;  Niel  v.  Mrving,  1  Esp.  61  :  Mound  City  Life 
Ins.  Co.  V.  Ileeth,  49  Ala.  529. 

*  Bodine  v.  Exchange  Ins.  Co.,  51  N.  Y.  566  ;  10  Am.  Eep.  666. 
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with  the  knowledge  of  his  father,  delivered  them  to  the  parties  for 
whom  they  were  intended,  without  exacting  payment  of  the  pre- 
miums. There  was  a  conflict  of  evidence  as  to  what  occurred  at 
the  time  the  renewal  certificate  in  question  was  taken  to  the  plain- 
tiffs by  Charles.  Bodine,  one  of  the  plaintiffs,  testified  that 
Charles  said  he  had  brought  to  him,  (Bodine),  a  renewal  of  the  ex^ 
change  policy,  and  that  the  Excelsior  company  had  refused  to  renew. 
The  witness  said  he  did  not  know  about  taking  the  renewal ;  if  they 
did  not  renew,  he  would  prefer  putting  it  all  into  one  company,  as  the 
plaintiffs  had  had  some  trouble  in  getting  companies  to  take  gener- 
al policies.  Charles  said,  "  you  had  better  take  this."  The  wit- 
ness said,  "  I  will  not  decide  now ;  I  will  think  over  it ;  I  think  I 
had  better  get  into  one  company."  "  Well,"  said  he,  "  will  you 
remain  uninsured?"  The  witness  said,  "  I  think  I  will  for  the 
present,  at  least,  until  I  decide  this  question  in  my  own  mind." 
And  he  promised  that  if  Charles  would  call  the  next  day  he  would 
decide.  He  did  call,  and  the  witness  decided.  He  told  Charles  he 
would  take  the  renewal,  and  Charles  should  go  on  and  get  him  a 
policy  for  the  like  amount  and  bearing  even  date  Avith  the  policy. 
Charles  said,  "  Then  you  will  take  this  ? "  The  witness  said, 
*'  Certainly."  At  another  interview,  Charles  called  for  the  Excel- 
sior policy,  and  the  witness  gave  it  to  him.  He  then  tendered  the 
witness  the  renewal  in  question,  saying :  "  You  had  better  take 
this  renewal."  The  witness  said,  "  It  makes  no  difference  Charles, 
you  may  as  well  keep  it ;  it  is  just  as  safe  in  your  custody  as  in 
mine  ;  go  on  and  get  the  other  as  soon  as  you  can ;  bring  it  to  me 
and  I  wUl  pay  you  for  them  both  together."  Charles  said,  "  The 
money  makes  no  difference."  The  witness  replied  "  it  is  not  for 
the  want  of  money ;  it  is  a  matter  of  no  consequence ;  it  is  just  as 
safe  with  you ;  when  you  get  them  both,  bring  them  to  me  and  I 
will  pay  you  for  them."  He  said,  "  Very  well."  This  last  con- 
versation was  on  Saturday,  and  the  fire  occurred  on  the  following 
Tuesday.  After  the  fire,  Charles  Whelp  delivered  the  certificate 
to  his  father,  and  the  latter  delivered  it  to  the  company. 

Prior  to  the  commencement  of  the  suit,  the  plaintiffs  tendered 
the  amount  of  the  premiums,  claiming  that  the  policy  had  been  re- 
newed. 

At  the  close  of  the  plaintiff's  evidence,  the  defendant  moved  to 
dismiss  the  complaint,  on  the  grounds  :  1.  That  Charles  Whelp 
was  not  the  agent  of  the  defendant ;  2.  That,  if  such  agent,  he 
was  not   authorized  to   deliver  the   renewal  certificate  without 
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payment,  or  to  make  tlie  arrangement  claimed  by  the  plaintiffs  ;  3. 
That  on  the  evidence,  the  defendant  could  not  maintain  an  action 
against  the  plaintiffs  for  the  premiums ;  4.  That  the  evidence  was 
insufficient  to  sustain  the  plaintiffs'  alleged  cause  of  action. 

The  court  denied  the  motion,  and  the  defendant  excepted. 

The  judge  charged  the  jury,  among  other  things,  as  follows  : 
*'  if  you  find  that  Mr.  Whelp  was  agent  of  the  defendant  in  this 
matter,  and  that  he  did  agree  with  Mr.  Bodine,  at  the  third  inter- 
view, that  he  would  trust  him  for  the  amount  of  the  premium 
*  *  until  a  future  period ;  and  if  you  find,  also,  that  there  was 
nothing  said  at  that  time  about  Bodine  being  his  own  insurer, 
then,  so  far  as  that  part  of  the  case  is  concerned,  the  plaintiffs 
would  be  entitled  to  your  verdict  in  this  action,  if  the  other  facts 
necessary  to  entitle  them  to  recover  are  made  out.  (Exception.) 
If  the  company,  through  their  agent  so  conducted  the  transaction 
that  Mr.  Bodine  thought  himself  insured  on  the  property  to  the 
amount  of  |3,000,  and  you  believe  Mr.  Whelp  was  agent  of  the 
company,  then  the  plaintiffs,  if  the  other  necessary  facts  as  I  have 
before  charged  are  proved  to  your  satisfaction,  would  be  entitled 
to  recover  -$3,000  at  your  hands,  with  interest  after  the  expiration 
of  sixty  days,  less  #37.50,  the  amount  of  the  premium.  (Excep- 
tion.) In  order  to  make  out  the  insurance,  they  must  show  that 
Whelp  was  agent  of  the  company,  acting  for  them,  and  that  he 
waived  the  present  payment  of  |)37.50,  premium.  If  they  fail  to 
establish  that,  the  plaintiffs  are  not  entitled  to  recover.  If  Mr. 
Whelp  was  an  agent  of  this  company,  he  was  authorized  to  make 
the  arrangement  with  the  plaintiffs,  which  they  say  he  did  make  ; 
he  had  a  right  to  trust  the  plaintiffs  for  $37,50,  if  he  thought  fit  to 
do  so.  If  he  was  not  their  agent,  he  had  no  right  to  do  anything 
about  the  transaction."  (Exception  by  the  defendant.)  The 
jury  found  a  verdict  for  the  plaintiffs. 

Eakl,  C,  said  :  "  Notwithstanding  the  condition  in  the  original 
policy,  that  no  insurance,  whether  original  or  continued,  should 
be  considered  binding  until  the  actual  payment  of  the  prem- 
ium, it  was  still  competent  for  the  insurance  company  to 
disregard  this  condition,  and  upon  any  renewal  of  the  policy 
to  waive  by  parol  the  payment  in  cash  of  the  premium, 
and  this  waiver  of  payment  could  be  shown  by  direct  proof 
that  credit  was  given  or  could  be  inferred  from  circumstances, 
and  the  waiver  could  be  by  the  company  or  any  of  its  authorized 
agents.     This  is  too  well  settled  to  be  longer  the  subject  of  dis- 
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cussion  or  dispute.^  In  the  case  from  19  N.  Y.,  Judge  Comstock. 
said :  '  A  provision  in  a  policy  already  executed  and  delivered,  so 
as  to  bind  the  company,  declaratory  of  a  condition  that  premiums 
must  be  paid  in  advance,  manifestly  has  no  effect,  except  to  impart 
convenient  information  to  persons  who  may  wish  to  be  insured.  As 
such  a  provision  in  the  policy  in  question  could  have  no  effect  upon 
the  delivered  and  perfect  contract  in  which  it  was  contained,  so  it 
could  have  none  to  prevent  the  same  parties  from  making  such 
future  contract  as  they  pleased.  In  any  subsequent  agreement  for 
a  renewal  or  continuation  of  the  risk,  it  was  competent  for  the 
parties  to  contract  by  parol  and  to  waive  the  payment  in  case  of 
the  premium,  substituting  therefor  a  promise  to  pay  on  demand 
or  at  a  future  day.  Proof  of  such  an  agreement  would  have  no 
tendency  to  contradict  or  to  change  the  written  policy  already  in 
force  between  the  parties,  and  which  would  be  wholly  spent  before 
the  new  agreement  could  take  its  place.'  We  must  infer  that 
John  Whelp  had  all  the  power  of  ordinary  insurance  agents.  He 
had  acted  for  this  company  for  nine  or  ten  years  in  procuring  risks 
for  it  and  in  delivering  policies  and  renewal  certificates.  His  name 
was  indorsed  upon  the  original  policy  as  the  company's  agent.  It 
was,  therefore,  according  to  the  decisions  above  cited,  as  compe- 
tent for  him  to  waive  the  condition  of  prepayment  as  for  any  other 
officer  or  agent  of  the  company.  But  conceding  this,  it  is  claimed 
on  the  part  of  the  appellant  that  his  son,  Charles  Whelp,  had  no 
authority  to  waive  the  prepayment  of  the  premium  so  as  to  bind 
the  company.  Charles  had  been  the  clerk  and  assistant  of  his- 
father  for  three  or  four  years.  He  had  procured  policies  and  re- 
newal certificates  from  the  company  and  frequently  delivered  them 
to  the  persons  insured,  waiving  prepayment  of  the  premiums.  All 
this  he  did  with  the  knowledge  and  assent  of  his  father  and  hence 
we  must  infer  that  he  was  authorized  by  his  father  to  do  it. 
The  agency  of  John  Whelp  was  not  such  as  to  require  his  personal 
attention  to  all  the  details  of  the  business  intrusted  to  him.  We- 
know,  according  to  the  ordinary  course  of  business,  that  insurance- 
agents  frequently  have  clerks  to  assist  them ;  and  that  they  could 
not  transact  their  business  if  obliged  to  attend  to  all  the  details  in 


'  Goit  V.  The  Nat.  Protection  Ins.   Co.,  25  Barb.  189  ;    TJie  Trustees  of  First 
Bap,  Church  V.  The  Brooklin  F.  Ins.  Co.,  19  N.  T.  305  ;  SJieldon  v.  Tlie  AtlanUc 
F.  &  M.  Ins.  Co.,  26  id.  460  ;  Wood  v.  Pomjlikeepsle  Mut.  Ins.  Co.,  32  id.  619  ;. 
Boehen  v.  Williamhurgh  Ins.  Co.,  35  id.  131. 
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person,  and  these  clerks  can  bind  their  principals  in  any  of  the 
business  which  they  are  authorized  to  transact.  An  insurance 
agent  can  authorize  his  clerk  to  contract  for  risks,  to  deliver 
policies,  to  collect  premiums  and  to  take  payment  of  premiums  in 
cash  or  securities,  and  to  give  credit  for  premiums,  or  to  demand 
cash ;  and  the  act  of  the  clerk  in  all  such  cases  is  the  act  of  the 
agent,  and  binds  the  company  just  as  effectually  as  if  it  were  done 
by  the  agent  in  person.  The  maxim  of  delegatus  non  potest  dele- 
gare does  not  applj''  in  such  a  case.  Story  on  Agency,  §  14.  If 
the  agent  or  his  clerk  Avaive  the  prepayment  of  premiums  without 
authority  from  the  company,  it  can  lose  nothing,  as  the  agents 
becomes  responsible  for  the  amount  of  the  premiums,  as  if  the 
same  had  been  paid  to  him  in  cash. 

There  is  another  reason  for  holding  the  company  bound  by  the 
act  of  Charles  Whelp  in  waiving  prepayment  of  the  premium.  It 
delivered  to  him  the  renewal  certificate,  and  thus  clothed  him  with 
apparent  authority  to  deliver  the  same  to  the  assured.  If  he  had 
delivered  it  to  them  without  exacting  payment  of  the  premium,  or 
saying  anything  about  it,  according  to  the  cases  above  cited,  it 
would  have  been  inferred  that  prepayment  was  waived,  and  the 
company  would  have  been  bound.  If  his  mere  silent  delivery 
would  have  had  this  effect,  much  more  will  his  express  waiver 
make  the  renewal  effectual  to  bind  the  company. 

There  was  some  evidence  tending  to  show  that  the  plaintiffs  ac- 
cepted the  certificate,  and  that  it  was  arranged  that  Charles  Whelp 
should  hold  it  for  them  until  a  future  day,  when  they  would  pay 
the  premium.  Hence  the  court  committed  no  error  in  the  refusal 
to  dismiss  tlie  complaint,  and  in  the  charge  to  the  jury." 

In  any  event,  it  is  within  the  power  of  the  agent  or  the  insurer, 
or  both,  to  ratify  the  act  of  any  person  who  assumes  to  act  for 
them,  and  it  is  for  the  jury  to  say  whether  they  have  done  so  in 
such  a  manner  as  to  bind  them.^ 

A  firm  of  t-wo  or  more  may  be  agents. — Effect  of  death  of  one. 

Sec.  434.  Where  the  agency  of  a  company  has  been  given  to  a 
firm,  the  death  of  one  partner  dissolves  the  agency  and 
when  the  assured  knows  the  fact  of  such  partner's  death,  he  is 


'  Buchanan  v.  Western  Ins.  Co.,  5  Alb.  L.  J.  334  ;  Bently  v.  Columbian  Ins.  Co., 
17  N.  T.  421 ;  ZVea;  v.  Irving,  1  Esp.  61  ;  Richardson  v.  Anderson,  1  Camp.  43  n. 
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bound  at  his  peril  to  ascertain  the  powers  of  the  surviving  partner, 
before  relying  upon  his  acts,^  and  the  same  rule  exists  when  the 
firm  is  dissolved.2 

Sub-agents. 

Sec.  435.  A  person  employed  by  the  authorized  agent  of  an  in- 
surance company  to  solicit  applications  for  insurance,  receive  pre- 
miums, and  deliver  policies,  has  no  authority,  by  reason  of  such 
employment,  to  consent  to  additional  insurance  in  other  compa- 
nies, and  notice  to  him  of  such  additional  insurance  is  not  notice 
to  the  company.^  But  where  such  sub-agent  has  authority  to  issue 
policies  the  rule  is  otherwise.  Thus  C,  the  commissioned  agent  of 
an  insurance  company,  employed  H.  to  assist  in  obtaining  risks 
making  surveys,  collecting  premiums,  and  delivering  policies.  C. 
gave  H.,  therefore,  part  of  the  earnings,  accepted  H.'s  acts,  and 
adopted  his  judgment.  Seld,  that  H.  had  power  to  bind  the  com- 
pany and  waive  the  conditions  of  a  policy  delivered  by  himself.* 

'  Martine  v.  International,  etc.,  Ins.   Co.,  62  Barb.  (X.  T.)  181. 
=  Green  v.  Miller,  6  John.  (N.  T.)  39  ;  Story  on  Agency,  Sec.  42. 
=  Heath  v.  Sprinyfield  Fire  Ins.  Co.,  58  jS".  H.  414. 
*  Davis  V.  Lamar  Ins.  Co.,  18  Hun.  (N".  T. )  230. 
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CHAPTER  XIII. 

NOTICE  AND  PBOOrS  OP  LOSS. 

Compliance  with  conditions  of  contract  must  be  shown. 

As  to  time. 

Who  may  make. 

Notice  of  loss — To  whom  given — By  whom — ^When  in  time — ^Waiver. 

What  should  be  stated  in  proofs  of  loss. 

Fraud,  or  attempt  at. 

Magistrate's,  minister's,  builder's  certificate,  etc. 

Defective  proofs. 

Approval  cannot  be  withdrawn. 

When  proofs  need  not  be  made. 

When  defense  is  put  on  other  grounds. 

Agent  may  waive. 

Other  proofs  than  those  required — Eeasonable  proof. 

Copies  of  invoices,  books,  vouchers,  etc. 

Waiver  of  defenses — Right  to  recover  back  money  paid  in  settlement  of 

loss. 
Waiver  by  mutual  companies. 
Estoppel. 

Insurer  may  show  that  proofs  are  erroneous. 
Effect  of  notice  of  total  loss. 
False  swearing,  or  attempt  at  fraud. 
Arbitration  clause. 

When  submission  is  condition  precedent. 
Does  not  operate  as  waiver  of  notice  and  proofs  in  all  cases. 
When  arbitrators  exceed  their  jurisdiction. 

Compliance  'with  requirements  of  contract  must  be  sho'wn. 

Sec.  436.  When  the  policy  requires  that  certain  proofs  shall  be 
made  and  conditions  complied  with,  to  establish  a  legal  claim  upon 
the  company  for  a  loss,  all  the  conditions  must  be  substantially  if 
not  strictly,  complied  with,  or  no  recovery  can  be  had,i  and  this 


1  Where  a  statement  of  loss  declares,  in  accordance  with  the  provisions  of  the 
insurance  policy,  the  manner  in  which  the  building  insured  was  occupied  at  the 
time  of  the  loss,  and  it  appears  from  such  statement  that  the  occupation  was  illegal, 
and,  therefore,  by  the  terms  of  the  policy  void,  no  action  can  be  maintained  upon 
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extends  to  furnishing  notice  and  proofs  of  loss  in  the  manner,  and 
specifically  as  provided.  Thus,  if  the  policy  requires  that  proofs 
of  loss  shall  be  furnished,  and  that  they  shall  contain  certain  specific 
information,  as,  a  statement  of  the  interest  of  the  assured  in  the 
property ;  ^  the  certificate  of  the  nearest  magistrate  ;  ^  of  a  builder 
as  to  the  value  of  the  building,  at  the  time  of  loss,  or  as  to  the  cost 
of  reinstatement,  or  both,^  or  any  other  specific  information,  it 
must  be  complied  with  fully,  or,  unless  waived,  no  recovery  can 
be  had.     In  this  connection  it  is  proper  to  say  that  it  is  highly 


«uch  policy.  If  the  statement  is  made  under  a  mistake  of  fact,  it  may  it  seems,  be 
amended,  but  tlie  action  cannot  be  maintained  imtil  the  amendatory  statement  is 
made.  Campbell  v.  Charter  Oak  etc.,  Ins.  Co.,  10  Allen  (Mass.)  213.  A  policy  of 
insurance  against  fire  provided  that  in  case  of  loss  the  assured  should  give  immedi- 
3,te  notice,  and  as  soon  as  possible  render,  under  oath,  a  particular  account  of  such 
loss,  "  stating  whether  any  and  wliat  other  insurance  has  been  made  on  the  said 
property,  giving  copies  of  the  written  portions  of  all  policies  thereon."  It  was 
held  that  the  furnishing  of  such  copies  was  a  condition  precedent,  without  the  per- 
formance of  which  (if  not  waived  hy  the  company)  no  recovery  could  be  had  on  the 
policy.  The  aifidavit  of  loss  in  this  case  showed  that  "  there  were  three  hundred 
dollars  additional  insurance  made  on  the  property:  viz.,  a  policy  believed  to  be 
dated  January  27,  1863,  and  numbered  6736,  in  the  Mechanics'  Mutual  of  Mil- 
waukee, "Wis.,  on  the  building;"  and  that  the  assured  was  unable  to  furnish  a. 
written  copy  thereof,  because  the  policy  had  been  mislaid,  and  the  company  had 
no  record  of  the  written  part  of  it.  Held,  that  this  was  not  such  a  compliance  with 
the  condition  precedent  above  stated,  as  to  render  the  defendant  liable.  Blakely 
V.  Phoenix  Ins.  Co.,  20  Wis.  205. 

'  Shawmut  Sugar,  etc.,  Co.  v.  Peoples'  Ins.  Co.,  12  Gray  (Mass.)  535;  4  Ben.  F. 
I.  C.  357;  Edgerley  v.  Farmers'  Ins.  Co.,  43  Iowa,  587. 

^  Phcenix  Ins.  Co.  v.  Taylor,  5  Minn.  492;  Mann  v.  Western  Ins.  Co.,  19  U.  C. 
<Q.  B.)  190;  Germanla  F.  Ins.  Co.  v.  Curran,  8  Kan.  9;  McMasters  v.  Westchester 
Ins.  Co.,  25  Wend.  (N.  Y. )  379;  Wright  v.  Hartford  Ins.  Co.,  36  Wis.  522;  Colum- 
bian Ins.  Co.  v.  Lawrence,  10  Pet.  (U.  S.)  507;  Billbrough  v.  Metropolis  Ins.  Co., 
5  Duer.  (X.  Y.)  587;  Bryne  v.  Rising  Sun  Ins.  Co.,  20  Ind,  103;  Bosch  v.  Hum- 
boldt, etc.,  Ins.  Co.,  35  N.  Y.  429;  Johnson  v.  Phcenix  Ins.  Co.,  112  Mass.  47; 
Moody  v.  ^tna  Ins.  Co.,  2  Thomp.  (N.  S.)  173;  Langel  v.  Mut.  Ins.  Co.,  17  U. 
C.  (Q.  B.)  524;  Oldman  v.  Bewicke,  2  H.  Bl.  577  n ;  Protection  Ins.  Co.  v.  McPher- 
son,  5  Ind.  417;  Worsley  v.  Wood,  6  T.  R.  710;  ^tna  Ins.  Co.  v.  Tyler,  16  Wend. 
<]S'.  Y.)  385;  Cornell  v.  Hope  Ins.  Co.,  15  Martin  (La.)  223  ;  Mason  y.  Harvey,  8 
Excheq.  819;  Routledgev.  Burrell,  1  H.  Bl.  254;  Eoumage  v.  Mechanics'  Ins.  Co., 
13  N.  J.  110;  Noonan  v.  Hartford  Ins.  Co.,  21  Mo.  81;  Fireman's  Ins.  Co.  v. 
Crandall,  33  Ala.  9  ;  Turly  v.  N.  A.  Ins.  Co.,  25  Wend.  (N.  Y.)  374;  Killips  v. 
Putnam  F.  Ins.  Co.,  28  Wis.  472;  Van  Deusen  v.  Charter  Oak  Ins.  Co.,  1  Bob. 
(N.  Y.)  55;  Bailey  v.  Hope  Ins.  Co.,  56  Me.  474;  O'Neilv.  Buffalo  F.  Ins.  Co.,  3 
N.  Y.  122. 

'  Fawcett  v.  Liverpool,  etc.,  Ins.  Co.  27  U.  C.  (Q.  B.)  225. 
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important  that  the  provisions  of  a  policy  in  this  respect  should  be 
•carefully  examined,  as,  although  it  is  much  to  be  regretted,  and 
probably  does  not  materially  aid  insurance  companies  in  securing 
strict  justice  at  all  times,  yet  they  often  insert  useless  and  utterly 
impracticable  conditions  as  to  proofs  of  loss,  and  sometimes  in 
such  a  manner  and  in  such  a  place  in  the  policy  that  the  assured 
might  think  that  certain  of  the  conditions  were  not  to  be  complied 
with,  unless  the  company  called  for  the  information  designated, 
when,  in  fact  the  requirement  is  absolute,  and  a  condition  prece- 
dent to  a  recovery.  This  is  quite  often  the  case  as  to  the  clause 
requiring  a  builder's  certificate.  Generally,  the  insurer  would  not 
profit  by  such  an  omission  on  the  part  of  the  assured,  as,  unless 
the  proofs  were  objected  to  upon  that  ground,  the  defect  would  be 
treated  as  waived,  but  instances  might  arise  where  the  defect 
would  be  fatal,  and  great  care  should  be  used  to  comply  substan- 
tially with  the  requirements  of  the  policy  in  this  respect,  in  the 
first  instance. 

J&.S  to  time. 

Sec.  437.  When  the  policy  requires  that  the  proofs  shall  be 
made  out  and  forwarded  to  the  company  within  a  certain  specified 
time,  as  ten  days,i  thirty  days,^  sixty ,^  three  months,*  or  any  other 


1  Dohn  V.  Farmers^  Joint  Stock  Ins.  Co. ,  5  Lans.  (N.  Y. )  275.  Notice  of  loss  to 
the  agent  of  the  insurer  is,  in  the  absence  of  knowledge  on  the  part  of  the  assured 
■of  the  revocation  of  his  agency,  notice  to  the  insurer.  Provisions  in  a  policy  of 
I  fire  insurance  for  notice  and  proofs  of  loss  are  for  the  benefit  of  the  insurer,  and 
■caQ  be  waived.  After  knowledge  by  the  insurer  of  the  fact  of  loss,  its  repudiation 
■of  the  policy,  without  objecting  to  the  sufficiency  of  the  notice  of  loss,  is  an  ac- 
quiescence in  the  sufficiency  of  such  notice.  Kepudiation  by  the  insurer  of  liability 
ior  the  loss  is  a  waiver  of  the  necessity  of  furnishing  proofs  of  loss.  Bennett  v. 
Maryland  Ins,  Co.,  14  Blatchf.  (U.  S.  C.  C.)  422. 

After  the  insurance  company  had  retained  the  proofs  five  weeks  without  ob- 
jection, it  notified  the  insured  firm  in  writing  of  certain  objections  to  the  proofs, 

^Planters'  Mut.  Ins.  Co.  v.  Deford,  38  Md.  382;    Troy  Fire  Ins.  Co.  v.  Carpen- 
ter, 4  Wis.  20. 

^Eastern  R.  B.  Co.  v.  Belief  Fire  Ins.  Co.,  105  Mass.   170. 

*  Cumberland  Valley  Mut.  Protection  Co.  v.  Schell,  29  Penn.  St.  31.  In  Scam- 
mon  V.  Germania  Ins.  Co.,  100  111.  621,  where  nine  months  was  held  too  late  and 
that  the  fact  that  the  insured  was  during  that  time  embarrassed  by  his  creditors 
and  threatened  with  bankruptcy,  did  not  excuse.  But  see  Niagara  F.  Ins.  Co.  v. 
Scammon  100  111.  644,  where  the  loss  happened  July  5  and  notice  of  loss  Aug.  14 
-and  proofs  of  loss  ten  months  after  the  loss  and  they  were  held  seasonable. 
69 
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specified  time,  unless  such  proof  is  made  within  that  time,  or  facts 
shown  that  established  a  waiver  of  strict  compliance,  no  recovery 
can  be  had.  As  to  whether  the  requirements  of  the  policy  as  to 
time,  have  been  complied  with,  is,  in  cases  where  there  is  no  dis- 
pute as  to  the  fact,  a  question  of  law  for  the  court,  but  in  cases 
where  the  fact  is  in  dispute,  it  is  a  question  for  the  jury  ;  and  in 
all  cases,  as  to  whether  or  not  the  company  has  waived  strict 
compliance  with  the  conditions  as  to  the  time  within  which  proof 
is  to  be  made,  is  a  mixed  question  of  law  and  fact,  of  law,  as  to 
what  amounts  to  a  waiver,  and  of  fact,  as  to  whether  the  facts 
shown  bring  the  plaintiff  within  its  beneficial  operation.  When 
the  policy  requires  that  notice  of  loss  shall  be  given  within  a 
reasonable  time,  the  question  as  to  what  is  a  reasonable  time,  and 
as  to  whether  the  insured  has  complied  with  the  provision  of  the 
policy,  is  a  question  for  the  jury  in  view  of  all  the   circumstances 


and  that  "  after  proof  of  loss  shall  have  been  furnished  in  due  form  "  the  com- 
pany would  require  the  production  of  their  books  of  account  and  other  vouchers. 
In  an  action  commenced  by  the  receiver  of  the  firm  on  the  policy,  without  furnish- 
ing other  proofs,  no  reason  being  shown,  for  the  company's  delay  in  objecting  to 
the  proofs,  it  was  held,  that  the  company  must  be  regarded  as  having  waived 
any  objections  to  the  proofs  furnished  and  that  the  non-production  of  the  books 
could  not  be  construed  into  a  refusal  to  produce  them.  Kenney  v.  Home  Ins.,  Co. 
71  X.  T.  396. 

Notice  given  Nov  13,  1871,  of  a  loss  by  the  great  Chicago  fire  of  Oct.  9.  was  held 
to  be  sufficient  compliance  with  a  policy  requiring  "immediate"  notice  of  loss, 
in  view  of  the  derangement  of  all  business.  Knickerbocker  Ins.  Co.  v.  McGinnis, 
87  111.  70. 

Where  a  policy  stipulated  that  the  preliminary  proof  should  be  delivered  at  the 
office  of  the  company,  it  was  held  that  a  delivery  to  any  officer  in  charge  of  the 
oflice  was  sufiicient,  and  such  officer  was  authorized  to  waive  any  further  proof 
than  that  submitted.  The  paper  delivered  to  the  agent  as  preliminary  proof  was 
admissible  only  to  establish  the  waiver,  and  not  as  evidence  of  the  extent  of  the 
plaintiff's  damage.     Edgerly  v.  Farmers'  Ins.  Co.,  48  Iowa,  644. 

The  requirement  in  an  insurance  policy,  that  the  assured  shall  give  immediate 
notice  in  case  of  loss,  is  satisfied  if  notice  is  given  by  the  person  to  whom  the 
policy  was  made  payable,  and  by  the  assignee  of  all  the  interest  held  by  the  as- 
sured, to  the  local  agent,  and  if  knowledge  of  it  comes  to  the  general  agent  of  the 
company.  Watertown  Fire  Ins.  Co.  v.  Grover  &  Baker  Sewing-Machine  Co.,  41 
Mich.  131. 

The  words  "as  soon  as  possible"  and  "forthwith" — as  used  in  a  policy  re- 
quiring proofs  of  loss  to  be  furnished  "  as  soon  as  possible  "  thereafter — mean 
within  a  reasonable  time  under  the  circumstances.  In  this  case,  the  local  agent 
aiding  the  assured  in  preparing  them,  and  the  company  retaining  them  without 
objection  until  sued  on  the  policy,  an  interval  of  four  months,  was  held  to  be  justU 
fiable.     Palmer  v.  St  Paul  Fire  and  Mar.  Ins.  Co.,  U  Wis.  201. 
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attending  the  loss,  the  facilities  for  communication,  and  all  facts 
that  tend  to  excuse  delay  or  to  fix  laches  in  this  respect  upon  the 
insured.  But  when  notice  of  loss  is  required  to  be  given  fortfavith 
or  at  once,  tliese  terms  are  not  to  be  construed  with  absolute  strict- 
ness, so  as  to  require  a  literal  compliance,  but,  reasonably,  in  view 
of  the  loss  and  the  circumstances  surrounding  it.^ 

Who  may  make. 

Sec.  438.  Proofs  of  loss  should  be  made  as  required  by  the 
policy,  both  as  to  substance  and  time,  or  a  legal  excuse  shown 
therefor.'''  They  should  be  made  either  by  the  assured  himself, 
his  agent,  or  the  party  in  interest.  If  the  assured  himself  does 
not  make  the  proofs,  a  valid  reason  therefor  should  be  shown  ;  ^ 
and  it  is  sufficient  to  sliow  tliat  he  is  a  non-resident,*  dead,  or  ^ 
was  absent  or  insane  at  the  time  when  tlie  loss  occurred,  and  did 
not  return  in  season  to  make  the  proofs  ;  ^  or  that  he  did  not 
pos  ess  the  necessary  information  in  reference  to  the  matters  re- 
quired to  be  stated  to  make  the  proofs ;  ^  or  that  the  person  making 


^Edwards  v.  Baltimore  Ins.  Co.,  3  Gill.  (Md.)  VIQ;  2  Ben.  F.  I.  C.  40.5;  Wight- 
man  v.  Western,  etc.,  Ins.  Co.,  8  Rob.  (La.)  432;  2  Ben.  F.  I.  C.  330;  St.  Louis  Ins. 
Co.  V.  Kyle,  11  Mo.  278;  2  Ben.  F.  I.  C.  641. 

"Smithy.  Haverhill,  etc.,  Ins.  Co.,  1  Allen  (Mass.)  297.  In  an  action  upon  a 
policy  the  declaration  or  complaint  must  allege  that  all  conditions  precedent  to 
a  right  of  recovery  have  been  complied  with,  or  an  excuse  therefor;  and  where  a 
policy  requires  that  proofs  of  loss  must  be  made  in  thirty  days  after  the  loss,  un- 
less the  declaration  or  complaint  alleges  a  performance  of  such  condition,  or  a 
waiver  thereof,  it  is  bad,  on  demurrer.    Home  Ins.  Co.  v.  Lindsey,  26  Ohio  St.  74. 

^ Kcrnochan  v.  New  York  Bowery  Ins.  Co.,  17  N.  Y.  428;  Barnes  v.  Union,  etc., 
Ins.  Co.,  45  N.  Tl.  21. 

*Ayres  v.  Hartford  Bis.  Co.,  17  Iowa,  176. 

^Farmers'  Mut.  Ins.  Co.  v.  Grayhill,  74  Penn.  St.  17. 

•^O'Connor  v.  Hartford  F.  Ins.  Co.,  31  Wis.  100;  N.  W.  Ins.  Co.  v.  AtJdns,  3 
Bush.  (Ky.)  328;  Si)ns  v.  State  Ins.  Co.,   47  Mo.  54. 

'In  Sijns  v.  State  his.  Co.,  47  Mo.  .54;  4  Am.  Rep.  312,  Bliss,  J.,  in  commenting 
upon  this  matter,  said:  "The  assured  was  required  by  the  policy  to  give  notice 
forthwith,  and  within  three  days  to  send  to  the  office  of  the  company  a  particular 
account  of  the  loss,  signed  and  sworn  to  by  the  assured.  Notice  was  at  once 
given,  and  an  agent  of  the  company  appeared  upon  the  ground,  produced  the 
usual  blank  for  making  the  proofs,  and  giving  the  "particular  account"  of  the 
loss,  which  was  filled  up  under  his  directions,   and  sworn  to  by  E.  W.    Sims,  as 
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the  proofs  is  the  party  in  interest,  to  whom  the  loss,  with  the  assent 
of  the  insurers,  is  made  payable ;  ^  or  is  the  real  party  in  interest, 
and  that  the  assured  refused  to  execute  them ;  ^  or  that  they  were 
made  as  directed  by  the  insurers'  agent ;  ^  or  that  the  objection  as 


agent  for  the  insured.  This,  it  was  claimed,  was  not  a  compliance  with  this  re- 
quirement of  the  policy,  but  the  court  held  otherwise.  There  is  no  doubt  that, 
under  policies  with  such  a  requirement,  it  is  the  duty  of  the  assured  to  furnish  a 
sworn  certificate  of  loss;  and  the  performance  of  sucli  a,  duty  is  a  condition  pre- 
cedent to  a  recovery.  Col.  Ins.  Co.  v.  Lawrence,  10  Pet.  507;  Noonan  v.  Hartford 
Ins.  Co.,  21  Mo.  81.  The  special  objection  to  the  certificate,  as  furnished,  arises 
from  the  fact  that  it  was  sworn  to  by  his  agent,  and  not  by  the  assured  him- 
self. Under  ordinary  circumstances,  I  should  deem  this  a  fatal  objection,  for 
it  may  with  propriety  be  said  thit  the  owner  is  supposed  to  Icnow  not  only  his 
own  loss,  but  also  any  secret  reason  why  he  should  not  be  paid.  The  company 
contracted  Ihat  he  should  take  the  responsibility  of  the  oath,  and  if  he  was  the 
one  with  whom  they  had  personally  dealt,  who  had  knowledge  of  the  matter,  he 
would  be  bound  to  assume  such  i-esponsibility.  But  to  insist  on  it  in  this  case, 
would  involve  a  defeat  of  the  policy  altogether.  The  insured  was  a  resident  of 
St.  Louis,  and  the  property  was  in  Carroll  county,  under  the  exclusive  manage- 
ment and  control  of  tlie  agent.  The  policy  was  obtained  by  the  agent,  the  appli- 
cation was  made  and  signed  by  him,  the  premium- note  was  executed  by  him  ;  he 
had  other  policies  in  the  same  company,  obtained  also  as  agent;  in  his  whole 
correspondence  with  the  company  at  their  home  ofiice,  and  in  his  interviews  with 
their  agents,  he  acted  as  agent  for  the  insured,  and  it  does  not  appear  that  the 
latter  was  known  to  the  officers  of  the  company,  or  knew  anything  about  the 
policies,  or  whether  he  had  any.  Under  these  circumstances,  if  the  proof  is  not 
to  be  made  by  this  agent  it  cannot  be  made  at  all;  and  the  position  assumed  by 
counsel  places  the  oflicers  of  the  company  in  the  attitude  of  issuing  iiolicies  and 
receiving  premiums,  knowing,  from  the  nature  of  the  case,  that  no  legal  proof 
could  be  made  of  the  losses  if  they  should  occur.  We  will  not  place  them  in  that 
position,  but,  on  tlie  other  hand,  hold  that  proof  and  certificate  made  by  the  man 
with  whom  they  had  all  their  dealings,  who  was  in  sole  possession  of  the  prop- 
erty insured,  and  who  alone  knew  the  facts  necessary  to  be  embodied  in  the 
paper — who,  in  fact,  was,  as  it  were,  insured  as  agent — is  a  compliance  with  this 
requirement  of  the  policy.  Ayres  v.  Hartford  Ins.  Co.,  17  Iowa,  176.  If  we 
thought  otherwise,  we  could  not  hold  the  policy  forfeited  for  that  defect  for  the 
reason  that  the  company  received  the  certificate,  made  no  objection  to  it  upon 
that  account  until  the  case  came  on  to  trial,  long  after  the  thirty  days  had  expired  ; 
and,  when  payment  was  refused,  placed  the  refusal  upon  other  grounds.  St. 
Louis  Ins.  Co.  v.  Kyle,  11  Mo.  278:  Phillips  v.  Protective  Ins.  Co.,  lA  id.  220  ; 
Ayres  v.  Hartford  Ins.  Co.,  supra ;  Taylor  v.  Merchants^  F.  Ins.  Co.,  9  How. 
(U.  S.)  300." 

'  Keeler  v.  Niagara  F.  Ins.  Co.,  10  Wis.  532  ;  Barnes  v.   Union  Ins.  Co.,  45  N. 
H.  21. 

2  Pratt.  V.  iV.  Y.  Cent.  Ins.  Co.,  55  N".  T.  505. 

'  Pratt  T,  N.  Y.  Cent.  Ins.  Co.,  ante;  Frost  v.  Saratoga,  etc.,  Ins.  Co.,  5  Den. 
(N.  Y.)  54  Sims  v.  State  Ins.  Co.,  47  Mo.  54. 
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to  their  being  made  by  the  wrong  person,  has  been  waived.^  Thus, 
it  will  be  seen  that  even  when  the  policy  requires  that "  all  persons 
sustaining  loss  by  fire  are  forthwith  to  give  notice  thereof  to  the 
company,  and  as  soon  after  as  possible  to  give  a  particular  account 
of  it,  signed  and  verified  hy  insured,^^  the  proofs  may  be   made  by 
an  agent,^  by  an  executor,^  by  the  real  party  in  interest,*  or  even 
by  a  creditor  of  the  assured,  under  certain  circumstances.^   but 
proofs  signed  by  a  person  who  has  no  authority  from  the  assured, 
express  or  implied,  are  not  sufficient,  unless  adopted  by  him  ;  ^but 
a  person  who  has  the  custody  of  the  property  and  the  entire  man. 
agement,  is  a  proper  person,  in  the  absence  of  the  assured,  to  make 
such  proofs,^   as  the  wife,  when  the  husband  is  absent,  when  she 
has  been  left  in  charge  of  the  same  ;  *  but  where  the  assured  him- 
self can  make  the  necessary  proofs  he  should  do  so,  or  a  sufficient 
excuse  for  the  failure  must  be  given.  A  mortgagee  to  whom  a  policy 
is  made  payable  is  bound  to  see  that  proofs  of  loss  are  made  as  re- 
quired by  the  policy,  and  if  the  mortgagor  neglect  to  comply  with 
the  conditions  of  the  policy  in  this  respect,  the  mortgagee  cannot 
maintain  an  action  on  the  policy  ®  while  it  is  the  duty  of  the  mort- 
gagor to  make  the  proof  of  loss,  yet  if  he  neglects,  or  refuses  to  do 
so  the  mortgagee  should  make  them.     A  mortgagee  of  insured 
property  is  one  of  the  parties  assured  within  the  meaning  of  the 
policy,  and  notice  of  loss  given  by  him  will  inure  to  the  benefit  of 
all  other  interested  parties,  and  need  not  be  in  writing-.^"    In  the 
case  last  cited  Mabston  J.,  said.^i  "The  provision  in  the  policy  re- 
quiring notice  to  be  given  is  as  follows :  "  In  case  of  loss  the  as- 

^Kernochanv.  JV.  Y.  Bowery  Ins. Co.,  ante;  Walker  v.  Met.  Ins.  Co.,  57  Me. 
281  ;  Bailey  v.  Hope  Ins.  Co.,  56  id.  474. 

^  Simsv.  State  Ins.  Co.,  ante;  0'  Connor  v.  Hartford  Lis.   Co.,   ante;  Ayresy. 
Hartford  Ins.  Co.,  ante. 
"  Farmers'  Ins.  Co.  v.  Graybill,  ante. 

*  Keeler  v.  Niagara  F.Ins.  Co.,  ante ;  Pratt  v.  N.  Y.  Cent.  Ins.  Co. 
5  N.  W.  Ins.  Co.  V.  Atkins,  3  Busli.  (Ky.)328. 

^  Ayres  v.  Hartford  Ins.  Co.,  17  Iowa,  176. 
■  Sims  V.  State  Ins.  Co.,  ante. 

*  O'Connor  v.  Hartfort  Ins.  Co.,  ante. 

"  Graham  v.  Plmnix  Ins.  Co.,  77  N.  Y.  171. 

1"  In  Graham  v.  Phoenix  Ins.  Co.,  17  Hun.  (N.  T.)  156,  the  mortgagee  to  whom 
the  policy  in  case  of  loss  was  made  payable,  made  the  proofs  of  loss  and  the  case 
was  held  to  be  one  of  joint  insurance  so  that  the  art  of  one  was  the  art  of  both. 

"  Watertoion  F.  Ins.  Co.  v.  Grover  &  Baker  Sewing  Machine  Co.  41  Mich.  131. 


934  Notice  and  Proofs  of  Loss. 

sured  shall  give  immediate  notice,  stating  the  number  of  the  policy 
and  the  name  of  the  agent."  It  was  not  claimed  that  any  notice 
whatever  was  given  by  Colby,  the  owner  of  the  premises,  and  the 
person  to  whom  the  policy  was  issued.  The  policy  was  made  pay- 
able, in  case  of  loss,  to  Charles  Jagger,  as  his  mortgage  interest 
should  appear.  James  L.  Dobbins  also  had  a  mortgage  on  the 
premises,  which  will  be  referred  to  hereafter,  and  after  the  fire  an 
assignment  was  made  to  him  by  Colby  of  all  right,  title  and  in- 
terest in  and  to  this  policy  of  'insurance  over  and  above  Jagger's 
claims.  This  assignment  was  intended  by  the  parties  to  speak  as 
of  a  time  before  the  fire.  Notice  was  given  by  both  Jagger  and 
Dobbins  to  the  local  agent  of  the  company  who  issued  the  policy, 
which  was  brought  home  to  the  knowledge  of  at  least  the  general 
agent  or  adjuster  of  the  company. 

We  are  of  opinion  that  the  notice  was  sufficient  within  the  letter 
and  spirit  of  the  policy,  when  given  by  these  parties.  No  matter 
what  the  intention  of  the  parties  may  have  been  as  to  the  time  the 
assignment  to  Dobbins,  made  after  the  fire,  should  be  considered 
as  of  an  earlier  date,  it  could  only  take  effect  and  operate  as  at  the 
time  of  the  delivery  after  the  fire,  and  as  an  assignment  of  a  money 
demand  against  the  company.  Colby  thereupon  having  no  longer 
any  interest  in  the  policy,  or  the  claim  thereunder,  except  as  might 
be  applied  in  payment  of  his  debts,  could  not,  by  a  neglect  or  re- 
fusal to  notify  the  company  of  a  loss,  deprive  the  mortgagee  or  the 
assignee  of  their  rights.  They  had  a  direct  interest  in  the  matter, 
and  a  notice  from  them  would  be  equally  good  and  available  to  the 
company  as  would  a  notice  from  Colby.  The  mortgagee  was  one 
of  the  parties  "  assured  "  within  the  meaning  of  the  policy,  and  a 
notice  given  by  him  would  inure  to  the  benefit  of  all  other  inter- 
ested parties,  and  such  notice  need  not  be  in  writing.  This  notice 
is  distinct  from  proofs  of  loss.  The  whole  object  is  that  the  com- 
pany may  know  that  a  loss  has  in  fact  occurred,  so  that  it  might 
take  such  action  as  it  considered  proper  to  protect  its  interests.^ 

Notice  of  loss — to  whom  may  be  given — ^by  -whom — when  in  time — ^waiver 
of. 

Sec.  439.  Notice  of  loss,  when  required  to  be  given  "forthwith, 
"  immediately,"  etc.,  is  in  time,  if  given  with  due  diligence  in  view 
of  all  the  circumstances.^^  ^ 


^  EdwariU  y.  Lycoming  Ins.  Co.,   78  Penn.  St.  378  ;  Cashaw  v.  N.  W.  Ins.  Co.,  5 
Biss.  (U.  S.)  470  ;  St.  Louis  Ins.   Co.  v.  Kyle,  11  Mo.  278  ;  Beatty  ..  Lycoming 
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Where  a  policy  requires  that  notice  of  a  loss  shall  be  given  to  the 
secretary  "forthwith,"  due  diligence  under  all  the  circumstances  is 
meant,  and  notice  given  to  an  agent  is  not  a  compliance  with  the 
condition.!     And  eleven  days  has  been  held  not  in  time  ;  ^  eighteen 


Ins.  Co.,  66  Penn.  St.  9  ;  Peoria  M.  &  F.  Lis.  Co.  v.  Lewis,  18  111.  553.  In  Neut 
York  Central  Ins.  Co.  v.  National  Protection  Ins.  Co.,  20  Barb.  (K.  Y.)  468,  the 
fire  occurred  on  the  loth  clay  of  June,  and  was  not  known  to  the  assured  until  the 
18th.  Upon  the  23d  he  notified  the  defendant  insurer  by  mail.  The  policy  re- 
quired tlie  notice  to  be  %iven  fortliwith,  and  this  was  held  a  compliance  therewith. 
The  only  question  is,  in  such  cases,  whether  there  is  a  reasonable  excuse  for  delay, 
and  in  all  cases  where  the  delay  is  prima  facie  unreasonable,  the  assured  must 
show  a  proper  excuse  for  delay,  and  the  jury  are  to  say  whether  such  excuse  is 
reasonable.  Edwards  v.  Baltimore  Ins.  Co.,  3  Gill.  (Md.)  176  ;  St.  Louis  Ins.  Co. 
V.  Kijle,  11  Mo.  278.  In  Kingsley  v.  N.  K  Mid.  F.  Ins.  Co.,  8  Gush.  (Mass.)  393, 
the  loss  occurred  on  the  5th  day  of  August,  1849.  On  the  8th  of  August,  notice  of 
loss  was  sent  by  mail,  and  the  president  of  the  defendant  company  visited  tlie 
ruins.  On  the  19th  of  February,  1850,  more  than  sLv  months  after  the  loss,  proofs 
of  loss,  including  the  magistrate's  certificate,  were  sent.  The  by-laws  required  that 
notice  of  loss  should  be  given  "  forthwith,"  and,  as  soon  thereafter  as  practicable, 
that  the  assured  should  furnish  the  office  with  a  particular  account  of  the  loss.  In 
West  Branch  Ins.  Co.  v.  Ilalfenstein,  40  Penn.  St.  289,  the  fire  occurred  October 
4th.  The  insured  went  the  next  day  to  see.  The  local  agent  was  absent,  but  no- 
tice was  given  as  soon  as  he  returned  on  the  8th  of  October,  the  agent  sending 
notice  by  mail,  and  the  court  held  this  to  be  a  compliance  with  the  condition  re- 
quiring notice  to  be  given  forthwith.  The  defendants  claimed  that  the  conditions 
of  the  policy  in  this  respect  had  not  been  complied  with,  and  the  plaintiff  offered 
no  proof  to  excuse  delay.  A  verdict  was  rendered  for  the  plaintiff,  which  was  sus- 
tained upon  appeal,  it  appearing  that  the  by-laws  were  not  made  a  part  of  the  pol- 
icy, and  the  court  holding  that  the  furnishing  of  proofs  of  loss,  was  not,  therefore, 
a  condition  precedent  to  recovery.  In  Providence  Life  Ins.  Co.  v.  Martin,  32  Md. 
310,  the  policy  required  notice  to  be  given  as  soon  as  possible  in  writing.  The  as- 
sured was  killed  July  21,  and  within  a  week  thereafter  his  wife  reported  the  death 
to  the  agent,  who,  at  the  time  of  the  death,  wag  absent  from  home,  and  made  the 
necessary  proof .  Held,  a  compliance  with  the  policy.  In  Provident  Ins.  Co.,  v. 
Baum,  29  Md.  236,  the  policy  stipulated  for  notice  of  death  "  as  soon  thereafter  as 
possible."  The  assured  died  of  a  gunshot  wound,  and  notice  might  have  been 
given  the  next  day,  but  it  was  shown  that  the  policy  was  in  the  assured's  trunk, 
and  was  not  seen  till  eight  days  after  his  death,  when  proofs  were  duly  made  and 
sent  to  the  insurer.     It  was  held  a  substantial  compliance. 

^  Rakes  y.  Amazon  Ins.  Co.,  51  Md.  512.  Edwards  v.  Lycoming  Ins.  Co.,  75 
Penn.  St.  378.  A  condition  that  notice  of  loss  be  given  "  forthwith  "is  satisfied 
by  due  diligence.  Notice  mailed  on  the  23d,  of  a  fire  on  the  15th,  of  which  the  in- 
sured knew  on  the  18th — held  sufficient.  N.  Y.  Central  Ins.  Co.  v.  National  Pro- 
tection Ins.  Co.,  20  Barb.  (N.  Y.)  468  ;  Inman  v.  Western  F,  Ins.  Co.,  12  Wend. 
(N.  Y.)  452. 

2  Trask  v.  Ins.  Co.,  29  Penn.  St.  198. 
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days,i  fifteen  days,^  four  months,^  thirty-eight  days,*  one  month,^^ 
twenty  days,^  eleven  days,^  has  been  held  sufficient.  But,  where  no- 
tice is  simply  required  to  be  given  to  the  company,  notice  to  an  agent 
is  sufficient.*  "What  might  be  deemed  sufficient  or  reasonable  notice 
of  loss  in  one  case  might  not  be  so  regarded  in  another.  In  every 
case,  the  conditions  of  the  policy  and  the  circumstances  that  tend  to 
excuse  delay  are  to  be  considered,  and  the  jury  are  to  say  from  the 
facts  established  whether  there  was  a  substantial  compliance  with 
the  conditions  of  the  policy;  and,' in  determining  this  question,  the 
facilities  for  communication,  the  presence  or  absence  of  the  assured 
at  the  place  where  the  fire  occurred  at  the  time  when  it  occurred, 
the  time  when  he  became  aware  of  the  loss,  etc.,  are  all  important 
elements.  Thus,  where  the  policy  required  that  notice  be  given 
forthwith,  and  the  fire  occurred  on  Saturday,  and  notice  thereof 
was  given  to  the  agent  of  the  assured,  twelve  miles  distant,  the 
same  day,  and  by  him  sent  to  the  company,  seventy  miles  away, 
reaching  the  insurer  in  five  days  after  the  fire,  it  was  held  a  sub- 
stantial compliance.^  So,  where  notice  was  given  within  forty- 
eight  hours.^*  The  particular  circumstances  of  each  case  are  to  be 
considered,  and  the  jury  are  to  say  whether  there  has  been  a  sub- 
stantial compliance.^     Thus,  where  the  assured,  a  day  or  two  after 


^  Edwards  v.  Lycoming,  etc.,  Ins.  Co.,  ante. 

2  Roper  V.  Lendon,  1  El.  &  El.  825. 

8  McEvers  v.  Lawrence,  Hoff.  Ch.  (N.  T.)  172. 

*  Inman  v.  Western  F.  Ins.  Co.,  12  Wend.  (N.  T.)  452. 

■>  Cornell  v.  Milwaukee,  etc.,  Ins.  Co.,  18  Wis.  387. 

6  Wldtehurst  v.  N.  C.  Mut.  Ins.  Co.,  7  Jones  (IST.  C.)  433. 

'  Trask  v.  State  F.  &  31.  Ins.  Co.,  29  Penn.  St.  198. 

"People's  Ins.  Co.  v.  Spencer,  53  Penn.  St.  353;  Kendall  v.  Holland  Purchase 
Ins.  Co.,  2  T.  &  C.  (]Sr.  T.)  375  ;  Newman  v.  Springfield  F.  &  M.  Ins.  Co.,  17  Minn. 
123  ;  Marsden  v.  City  etc.,  Ins.  Co.,  L.  R,  1  C.  P.  232. 

^  West  BrancJi  Ins.  Co.  v.  Halfenstein  40  Penn.  St.  289;  Continental  Ins.  Co.  v. 
lAppold,  3  Neb.  391;  Ward  v.  Law  Property  Assurance,  etc.,  Co.,  4  W.  K.  605. 

1"  Germania  Ins.  Co.  v.  Cui-ran,  8  Kan.  9. 

11  It  is  a  question  for  the  jury  whether  a  waiver  has  been  shown,  and,  unless  their 
verdict  is  clearly  against  the  evidence,  it  will  be  upheld.  Swan  v.  Liverpool,  Lon- 
don &  Globe  Ins.  Co.,  52  Miss.  704;  Edwards  v.  Baltimore  F.  Ins.  Co.,  3  Gill  (Md.) 
176;  Davis  v.  Western  Mass.  Ins.  Co.,  8  R.  I.  277.     This  rule  was  forcibly  illus- 
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the  loss,  called  at  the  defendants'  office  and  told  them  that  he  had 
been  burned  oiit,  and  the  agent  of  the  insurer  was  seen  examining- 


trated  in  Charleston  Ins.  Co.  v.  Neve,  2  McMull.  (S.  C.)  237;  2  Ben.  F.  I.  C.  154, 
in  which  an  action  of  assumpsit  was  brought  on  a  policy  made  by  the  Charleston 
Ins.  and  Trust  Co.     The  amount  insured  was  $  2,000,  and  the  property  insured  was. 
described  in  the  policy  as  "  stock  groceries  and  liquors,  contained  in  the  two  story 
wooden  house,   with  sliingle  roof,  situated  at  No.  31  State  street,  and  occupied 
by  the  assured  in  the  grocery  business,  as  described  in  the  offer,  No.  1983,  filed  in 
this  office."     It  appeared  that  this  store,  which  was  a  grocery  and  liquor  store,  had 
belonged  to  C.   F.  Kohnke;  that  in  May,  1839  (the  precise  day  was  not  fixed  in 
evidence),  Kohnke  had  sold  out  the  stock  to  William  Neve  for  the  sum  of  $2,200, 
and  of  this  sum  $1,200  were  paid  in  cash,  and  to  secure  the  balance  Neve  con- 
fessed a  judgment  in  favor  of    C.   F.  Kohnke  for  $1,000.      The  confession  of 
judgment  appears  to  have  been  entered  up  in  the  office  of  the  clerk  of  the  court  of 
common  pleas  for  Charleston  district,  the  same  day  that  the  policy  was  executed. 
At  the,  time  of  the  execution  of  the  policy  by  the  defendant,  permission  was  granted 
to  Neve  to  assign  the  policy  to  C.  F.  Kohnke.     A  day  or  two  after  the  date  of  the 
policy,  Kohnke,  being  about  to  leave  this  country,  placed  the  policy  in  the  hands  of 
John  Klinck,  who  seems  to  have  seen  his  agent.     There  was  no  assignment  of  the 
policy,  in  writing,  from  Neve  to  Kohnke,  at  the  time  it  was  delivered  to  Kohnke. 
The  assignment  which  is  now  on  the  policy  was  written  subsequently  to  the  com- 
mencement of  the  suit.     The  sale  from  Kohnke  to  Neve  was  an  absolute  sale,  and 
Kohnke  seems  to  have  retained  no  interest  in  the  stock,  except  through  his  confes- 
sion of  judgment.     In  November,  1840,  Neve  applied  for  insurance  on  the  stock  in 
the  same  store,  to  Alexander  Robinson,  agent  for  the  Columbia  Insurance  Com- 
pany.    They  could  not  agree  as  to  the  rate  of  premium,  and  no  insurance  was  at 
that  time  effected.     The  first   day  of  January,  1841,  Neve  again  applied  to  Mr. 
Robinson  for  insurance.     Mr.  Robinson  exhibited  some  surprise,  and  asked  him  if 
he  had  been  his  own  underwriter,  and  asked  him,  also,  if  there  was  any  other  in- 
surance on  the  property  ?    Neve  told  Robinson  that  there  was  no  other  insurance 
on  the  property,  and  after  an  examination  of  the  premises,  Robinson,  as  the  agent 
of  the  Columbia  Company,  insured,  the  stock.     The  policy  of  the  Columbia  Insur- 
ance Company  described  the  property  Insured  as  follows:  "A  stock  of  groceries 
liquors,  wines,  etc.,  contained  in  the  two  story  wooden  building,  with  shingle  roof, 
and  in  the  cellar.  No.  31  Statestreet,  Charleston,  occupied  by  him  (William  Neve)  in 
the  grocery  business  and  as  a  residence."    On  the  night  of  the  2.5th  of  April,  lg40, 
the  building  and  entire  stock  was  consumed  by  fire,  and  on  the  28Lh,  the  next  day. 
Neve  rendered  in  a  statement  to  the  defendants  of  his  loss,  amounting  in  the  aggre- 
gate to  $6,.500.     The  same  day  on  which  Neve  rendered  his  statement  to  the  defen- 
dants, or  soon  after,  Mr.  Moise,  who  was  the  legal  advisor  of  Kohnke,  and  in  whose 
possession  the  policy  had  been  placed  by  Mr.  Klinck  the  day  after  the  fire,  went  to 
the  office  of  the  defendants,  and  gave  to  the  president,  Mr.   Street,  notice  of  the 
claim  of  Kohnke,  and  seemed  to  have  inquired  as  to  the  intention  of  the  company, 
for  Mr.  Street  informed  him  that  he  would  prefer  to  submit  the  matter  to  the  board 
of  directors  before  he  would  give   an  answer.     The  next  day,  or  soon  after,  Mr. 
Moise  called  again,  and  Mr.  Street  then  informed  him  that  the  company  declined 
paying  the  amount,  because  Neve  had  effected  a  second  insurance,  and  because  the 
directors  believed  that  the  premises  had  been  fired  by  Nevo,  or  some  objection  similai- 
in  substance,  and  manifesting  that  they  supposed  Nevf  had  not  ar'teil  fairly  in  (lie- 
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the  ruins  before  the  fire  was  completely  extinguished,  and  notice 
in  writing,  as  required  by  the  policy,  was  not  given  for  twenty 
days  after  the  loss,  it  was  held  that,  under  the  circumstances,  the 
assured  had  exercised  due  diligence.^ 

When  the  policy  requires  notice  of  the  loss  to  be  given  in  writ- 
ing,  it  is  not  necessary  that  it  should  be  given  by  the  insured  him- 
self. It  is  sufficient  if  the  notice  is  given  hy  the  agent  of  the  insurer 
even,  if  it  is  given  at  the  request  of  the  assured,  although  the  insurer 


matter.     Nothing  further  passed  between  the  parties,  and  soon  after  this  action 
was  commenced  for  the  present  plaintiff. 

For  the  defendants,  several  objections  were  urged ;  among  others,  that  there  had 
been  no  compliance  with  the  eleventh  condition  of  the  policy;  that  no  certificate, 
as  is  required  by  the  terms  of  that  condition,  had  been  proved  to  have  been  submit- 
ted to  the  defendants ;  that  a  strict  comphance  with  this  was  in  the  nature  of  a  con- 
dition precedent,  and  without  proving  performance,  there  could  be  no  cause  of 
action.  Butler,  J.,  before  whom  the  cause  was  tried  at  circuit,  said:  "  I  regarded 
a  compliance  on  the  part  of  the  plaintiff  with  the  eleventh  condition  in  the  policy  as 
a  condition  precedent,  and  that  the  defendants  had  a  right  to  require  a  certificate  from 
a  clergyman  or  justice  of  the  quorum,  stating  that  he  believed  the  property  insured 
had  been  destroyed  accidentally  or  without  criminal  design  by  the  plaintiff.  No  such 
certificate  was  produced  on  the  trial.  The  certificate  of  one  Jeffries  was  produced,  who 
was  not  proved  to  be,  nor  was  he,  I  believe,  either  a  clergyman  or  justice  of  the 
quorum.  From  the  fact  that  plaintiff  was  advertised  by  plea  of  the  defendant  that 
such  certificate  was  required  it  might  be  Inferred  that  he  could  not  produce  one,  for  I 
am  inclined  to  think  that  he  would  have  regarded  it  as  a  sufficient  compliance 
with  the  condition  if  the  proper  certificate  had  been  produced  at  the  trial.  Although 
this  preliminary  proof  was  necessary  to  subject  the  insurance  company  to  liability, 
It  was,  nevertheless,  in  their  power  to  waive  it,  and  to  rely  exclusively  on  other 
grounds  of  defense ;  and  it  was  contended,  on  the  part  of  the  plaintiff,  that  such 
evidence  had  been  waived  when  the  policy  was  presented  for  payment.  This  de- 
pended entirely  upon  what  Mr.  Street  said  to  Mr.  Moise.  Mr.  Moise  seemed  to 
have  regarded  it  as  a  waiver,  as  the  proof  was  not  insisted  on  at  the  time,  and  it 
may  have  been  so.  When,  Jwwever,  the  agent  of  the  company  said  that  his  refusal 
to  j^aywas  founded  on  the  belief  that  Neve  had  fired  his  ovm  house  as  well  us  that 
he  had  effected  a  double  insurance,  it  seemed  to  me  (and  I  said  to  the  jury)  it  was 
not  a  waiver  of  any  evidence  that  loas  requisite  to  satisfy  the  company  that  the  house 
was  not  burnt  hy  design.  As  I  observed  by  adjudicated  cases  that  this  is  always  a 
question  of  fact  to  be  submitted  to  a  jury,  I  submitted  this  to  the  finding  of  the  jury. 
What  is,  or  is  not  a  waiver  of  preliminary  proof  ,  must  depend  on  circumstances  and 
the  language  used  at  the  time.  In  general,  I  think  it  is  right  that  the  company 
should  insist  on  the  proof  at  the  time  the  policy  is  presented  for  payment  after  the 
loss."  The  jury  found  for  the  plaintiff,  and  upon  this  point  the  verdict  was  sus- 
tained. It  will  be  noticed  that,  in  this  instance,  the  finding  of  the  jury  was  con- 
trary to  the  views  of  the  court  as  to  the  legal  effect  of  the  evidence.  But  the  su- 
preme court  held  that  their  verdict  was  conclusive,  and  also  that  the  facts  proved 
■established  a  waiver. 

1  Phillips  V.  Protection  Ins.- Co.,  14  Mo.  22. 
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does  not  know  that  it  was  given  for  the  insured.^  Thus,  where 
the  policy  required  that  notice  of  loss  should  be  given  in  writing 
.by  the  assured,  it  was  held  that  written  notice  from  the  local  agent 
of  the  insurers,  from  information  communicated  to  him  by  the 
assured,  was  a  sufficient  compliance  with  the  terms  of  the  policy.^ 
The  fact  that  the  company  knows  of  the  loss  does  not  excuse  the 
giving  of  notice.  The  conditions  must  be  strictly  complied  with, 
unless  waived  -^  but  the  fact  of  its  knowledge  of  the  loss  may  tend 
to  excuse  delay  in  the  giving  of  the  notice,  but  not  in  giving  notice 
in  the  form  stipulated  for.*  Unless  notice  is  waived  by  the  insurer, 
it  must  he  given  ;  and,  if  ivritten  notice  is  called  for  by  the  policy, 
verbal  notice  is  not  a  compliance,  unless  this  special  requirement 
has  been  waived.^     But,,  when  the  assured  has  attempted  to  comply 


^  Stimpson  Y.  Monmouth,  etc.,,  Ins.  Co.,  47  Me.  379. 

2  West  Branch  Ins.  Co.  v.  Halfenstein,  40  Penn.  St.  289. 

^  Woodfinv.  AsJieville,  etc.,  Ins.  Co.,  9  Jones  (N.  C.)  558  ;  Edwards  v.  Lycom,- 
ing  Ins.  Co.,  75  Penn.  St.  378. 

*  Cornell  v.  Milwaukee,  etc.,  Ins.  Co.,  ante.  An  insurance  company,  after  notice 
-of  tlie  fire,  by  letter  from  tlie  insured,  Ave  or  six  days  after  it  liad  occurred,  sent  an 
agent  to  investigate  tlie  lo.ss,  etc.,  wlio  was  authorized  by  them  to  offer  a  compromise, 
which  lie  did.  Another  agent,  by  authority  of  the  company,  offered  to  settle  the 
loss.  Afterwards,  upon  the  trial,  the  defense  was  set  up  that  the  notice  was  not 
sent  "  forthwith,"  as  required  by  the  policy.  Held,  that  the  company  had,  by  their 
acts,  waived  the  objection,  and  were  estopped  from  setting  it  up  on  the  trust.  Ly- 
<:omm(j  Ins.  Co.  v.  Schreffler,  42  Penn.  St.^  188. 

^  Boyle  y.  N.  C.  Ins.  Co.,  T  Jones  (IST.  C.)  -373  ;  Cornell  v.  Milwaukee,  etc.,  Ins. 
Co. ,  ante.  In  Eastern  B.  B.  v.  Belief,  etc.,  Ins.  Co. ,  98  Mass.  420  the  plaintiffs  were 
insured  "  on  their  liability  for  loss  and  damage  by  fire,  occasioned  by  sparks  of 
locomotives,  to  property  of  others,  situate  on  lands  not  owned  or  occupied  by 
assured,"  and,  by  the  printed  clauses  in  the  policy,  the  insurance  company  agreed 
to  make  good  "  all  such  loss,  not  exceeding  the  sum  insured,  as  shall  happen  by 
fire  to  the  property  as  above  specified,  during  one  year,  the  said  loss  to  be  estimated 
according  to  the  actual  cash  value  of  said  property  at  the  time  the  same  shall 
happen,  and  to  be  paid  within  sixty  days  after  due  notice  and  proof  thereof,  in  con- 
formity with  conditions  annexed  to  the  policy."  One  of  the  conditions  required 
notice  to  the  company  within  sixty  days  after  the  loss.  It  was  held  that  the  rail- 
road company  could  not  await  the  result  of  suits  and  claims  against  the  company 
ty  the  owners  of  property  lost  or  destroyed,  but  must  furnish,  within  sixty  days, 
notice  and  proof  of  loss  to  the  company.  But,  in  this  case,  it  was  also  held  that  com- 
pliance with  the  conditions  of  the  policy  might  be  waived,  even  by  an  agent  of  the 
■company,  and  the  treasurer  of  the  plaintiff  having  informed  the  defendant's  agent 
that  they  were  having  numerous  fires,  and  were  investigating  the  losses,  and  the  agent 
having  replied,  "  All  right  ;  when  you  get  them  all  in,  send  them  in  and  they  shall 
be  attended  to,"  or  words  to  that  effect,  it  was  held  a  waiver. 
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with  the  requirement  as  to  notice,  and  the  insurer  examines  the- 
loss  and  refuses  to  pay  wpon  other  grounds,  and  does  not  object  to 
the  sufficiency  of  the  notice,  strict  compliance  is  waived.^  So, 
when  the  insurer  sends  an  agent  to  examine  the  loss,  and  he  says 
or  does  anything  that  indicates  that  notice  is  unnecessary,  it  is  a 
waiver  of  notice.'*  Any  notice  that  induces  the  company  to  examine 
the  loss  is  enough  ,^  but,  when  the  notice  is  in  fact  too  late,  and 


^  Clark  V.  N.  E.  Mut,  Ins.  Co.,  6  Cush.  (Mass.)  342  ;  Lumpkin  v.  Ontario,  etc, 
Ins.  Co.,  12  U.  C.  (Q.  B.)  677. 

^  Schenck  v.  Mercer  Co.  Mut.  Ins.  Co.,  24  K.  J.  447.  In  Lycoming  Ins.  Co.  v. 
Schreffler,  42  Penn.  St.  188,  the  policy  required  notice  to  be  given  forthwith.  The- 
insured  did  not  give  notice  of  the  loss  until  six  days  after.  The  insurers  then 
sent  an  agent  to  examine  the  loss  and  offer  a  compromise,  and  it  was  held  that  this- 
was  waiver  of  the  breach  as  to  notice,  if  any  existed.  In  Clark  v.  N.  M.  Mut. 
Ins.  Co.,  6  Cush.  (Mass.)  342,  the  insured  was  required  to  give  notice  in  -Hriting 
within  thirty  days.  Notice  was  not  given  at  all  by  the  insured,  but  the  agent  of 
the  company  notified  it  the  next  day,  and  the  president  came  on  and  examined  the- 
loss  and  refused  to  pay  at  all,  but  making  no  question  as  to  notice.  This  was  held 
a  waiver  of  notice,  Fletchke,  J.,  saying  :  "  The  refusal  to  pay  the  loss  was  not 
put  on  the  ground  of  any  defect  or  insufficiency  in  the  notice.  No  objection  was 
taken  at  that  time  to  the  form  of  the  notice,  no  further  or  more  particular  informa- 
tion was  requested,  but  the  defendants  declined  to  pay  the  loss  altogether,  and  that, 
within  the  thirty  days  after  the  loss,  and  of  course  before  the  expiration  of  the 
time  allowed  the  plaintiff  to  give  notice.  This  conduct  on  the  part  of  the  defend- 
ants, upon  any  sound  and  just  principle  of  fair  dealing,  must  be  regarded  as  a 
waiver  of  any  further  or  different  notice.  Heath  v.  Franklin  Ins.  Co. ,  1  Cush. 
(Mass.)  257  ;  Vose  v.  Bobinson,  9  John.  (N.  Y.)  192  ;  McMasters  v.  Westchester 
County  Mut.  Ins.  Co.,  25  Wend.  379  ;  ^tna  F.  Ins.  Co.  v.  Tyler,  16  Wend.  (N.  T.> 
385.  The  principle  of  waiver  is  a  recognized  and  well  settled  principle,  and  applies 
with  much  force  to  the  present  case."  TJnderhill  v.  Agawam  Ins.  Co.,  6  Cush. 
(Mass.)  440  ;  Inland  Ins.  Co.  v.  Stauffer,  33  Penn.  St.  397  ;  Com.  Ins.  Co.  v. 
Sennett,  4:1  id.  161.  In  Drake  v.  Farmers'  Union  Ins.  Co.,  3  Grant's  Cas.  (Penn.) 
325,  notice  was  required  to  be  given  forthwith  in  writing.  No  written  notice  was 
given,  but  an.  agent  of  the  company  residing  near  the  fire  had  immediate  notice 
thereof.  The  president  of  the  company  and  one  of  the  directors  visited  the  place  a 
few  days  after  the  fire  and  examined  the  loss.  Afterwards,  the  claim  was  rejected 
for  want  of  written  notice,  but  the  court  held  that  it  was  for  the  jury  to  say  whether 
there  had  been  a  waiver. 

'  Ins.  Co.  of  N.  America  v.  McDowell,  50  111.  120.  In  West  Rockingham,  etc., 
Ins.  Co.  V.  Sheets,  26  Gratt.  (Va.)  854,  one  of  the  members  of  a  firm  wrote  th& 
president  of  the  company  two  days  after  the  iire,  informing  him  of  the  loss,  and 
what  would  have  to  be  done  by  the  company,  and  the  company  proceeded  to  act 
upon  it,  and  it  was  held  that  the  fact  that  the  notice  was  not  signed  by  the  firm,  or 
sent  to  the  company  as  required  by  the  rules  of  the  company,  did  not  operate  to  de- 
feat the  plaintiff's  claim,  upon  the  ground  that  no  notice  of  loss  had  been  given, 
as,  by  acting  upon  the  letter  as  a  notice,  and  treating  it  as  such,  the  company 
waived  formal  notice. 
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compliance  is  not  waived,  it  is  fatal  to  a  recovery.^  An  agent  can- 
not waive  notice  of  a  loss  where  the  policy  requires  that  notice 
shall  be  given  to  the  company  at  a  certain  place.  Thus  under  a 
policy  which  provided  that  within  ten  days  of  loss  notice  of  the 
loss  should  be  rendered  to  the  company  at  Madison  it  was  held 
that  notice  given  to  the  agent  the  day  after  the  loss,  who  said  he 
would  notify  the  company  at  once  and  that  the  loss  was  all  right, 
and  that  the  adjuster  would  come  up  and  pay  him  in  a  few  days, 
was  held  not  sufficient^  and  in  the  same  case  it  was  held  that  such 
notice  was  not  waived  by  the  agent  telling  him  more  than  ten  days 
after  the  loss,  that  the  company  would  not  pay  him  because  he  did 
not  have  over  $100,  worth  of  goods  in  the  store  when  it  was 
burned.  ^  In  a  recent  case  in  New  York,*  the  policy  provided  that 
the  assured  should  furnish  proofs  of  loss  as  soon  after  the  loss  "  as 
possible.''''  The  court  held  that  this  required  reasonable  diligence 
on  the  part  of  the  assured,  and  a  loss  occurring,  November  23d,  and 
the  assured  being,  in  the  exercise  of  reasonable  diligence,  able  to 
complete  his  proofs  upon  the  8th  of  January,  that  he  was  bound, 
upon  their  completion,  to  send  them  at  once,  and  having  withheld 
them  until  February  IGth,  it  was  held  that  he  had  failed  to  comply 
with  the  conditions  of  the  policy,  and  could  not  recover.  The 
court  also  held  that,  as  to  what  is  "  a  reasonable  time  "  in  which 
to  send  proofs,  the  facts  being  admitted,  is  a  question  of  law,  and 
only  becomes  a  question  for  the  jury,  when  the  facts  are  disputed, 
or  there  is  evidence  tending  to  excuse  delay. 

"Where  the  policy  required  notice  of  loss  to  be  given  forthwith, 
it  has  been  held  that  the  examination  of  the  assured  the  next 
morning  after  the  fire  and  taking  his  statement,  by  the  agent  of 
the  assured,  who  transmitted  it  to  the  secretary,  was  sufficient.^ 

When  the  time  limited  in  the  policy  for  making  proof  of  loss 


^  Patrick,  v.  Farmers'  Ins.  Co.  43  N.  H.  621  ;  Beatty  v.  Lycoming  Ins.  Co. ,  66 
Penn.  St.  9. 

2  Engef/retson  v.  Hecla  F.  Ins.  Co.,  58  Wis.  301. 

'But  see  Sheidererv.  Traveller's  Ins.  Co.,  58  W.  13,  where  it  was  held  that  a 
policy  requiring  notice  to  be  given  in  writing  to  the  company  at  Hartford,  did  not 
require  tliat  the  notice  should  be  sent  to  the  company  at  Hartford. 

*  Brink  V.  Hanover  F.  Ins.  Co.,  decided  by  Ct.  of  Appeals,  June  5th.  1877,  and 
Dot  yet  reported. 

^  Beatty  Y.  Lycoming,  etc.,  Ins.  Co.,  66  Penn.  St.  9. 
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lias  elapsed,  nothing  short  of  an  express  agreement  on  the  part  of 
the  insurer  will  renew  or  revivify  the  contract,^  but  where  the 
company's  agent  has  notice  of  the  loss  within  the  time,  and  upon 
being  informed  that  proofs  of  loss  may  not  be  made  within  the 
time,  and  he  says  it  will  make  no  difference,  and  subsequently,  but 
long  after  the  time  limited  for  making  them  has  expired,  but  within 
a  reasonable  time,  in  view  of  the  circumstances,  they  are  made  and 
forwarded  to  the  company,  who,  ^fter  keeping  them  for  ten  days, 
returned  them,  it  was  held  that  strict  compliance  with  the  re- 
quirements of  the  policy  was  waived,  and  the  proofs  having  been 
made  within  a  reasonable  time,  in  view  of  the  facts,  a  recovery 
could  be  had.2  So,  generally,  when  the  delay  in  making  proofs  is 
due  to  the  acts  of  the  compa.ny  or  its  agent,  strict  compliance  as  to 
time  is  waived.^ 

Notice  should  be  given  by  the  assured,  his  agent,  or  the  person 
to  whom,  by  the  consent  of  the  company,  the  loss  is  payable,*  and 
must  be  such  as  apprises  the  company  of  the  loss  and  gives  it  an 
opportunity  of  examining  the  same  if  desired.* 

It  has  been  held  in  one  case  that  where  the  policy  requires  that 
the  assured  shall  "  deliver  in  "  to  the  companj-  a  particular  account 
of  the  loss,  proof  that  such  proof  was  deposited  in  the  post-office 
properly  directed  and  postpaid,  was  not  a  compliance  with  the 
conditions  of  the  policy,  although  the  policy  elsewhere  provided 
that  "  all  communications  must  be  postpaid,  and  directed  to  the 
secretary."  ^     But  it  is  hardly  believed   that  this   would  be  now 


^  Beatty  v.  Lycoming  Ins.  Co.,  66  Penn.  St.  9.  A  waiver  cannot  be  predicated 
when  a  statement  made  to  the  assured  long  after  the  time  for  filing  proofs  of  loss 
had  elapsed,  that  the  company  would  do  what  was  right  about  it,  that  they  knew 
at  the  time  of  the  fire  that  it  was  their  loss,  etc.  Smith  v.  Haverhill,  etc.,  Ins.  Co., 
1  Allen  (Mass.)  297. 

2  Owen  V.  Farmers'  Ins.  Co.,  57  Barb.  (K  T.)  .518. 

^  Dohnsr.  Farmers'  Ins.  Co.,  5  Lans.  (X.  T.)  256. 

«  Cornell  v.  Leroy,  9  Wend.  (X.  T.)  163;  Sims  y.  State  Ins.  Co.,  ante  ;  Barnes  v. 
Union  Mut.  F.  Ins.  Co,  45  X.  H.  21;  Stimpson  v.  Monmouth  Mut.  F.  Ins.  Co.,  47 
Me.  379. 

5  Bix  V.  Mutual  Ins.  Co.,  20  X.H.  198. 

«  Hodgkins  v.  Montgomery  County,  etc.,  Ins.  Co.,  34  Barb.  (N.  T.)  213.  The  by-laws 
and  policy  required  a  ^Titten  notice  of  the  mortgage  to  be  given  by  the  insured  to 
the  secretary  of  the  association.     It  was  held,  that,  though  the  service  of  such  no- 
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held,  as,  in  the  construction  of  the  policy  and  its  various  condi- 
tions, the  evident  intent  and  purpose  of  the  parties  is  to  be  looked 
to,  and,  as  is  the  case  with  insurance  companies,  that  they  are 
generally  located  at  a  great  distance  from  the  insured,  frequently 
doing  business  in  all  the  States  as  well  as  in  foreign  countries, 
hundreds  and  often  thousands  of  miles  away  from  the  home  office, 
it  cannot  reasonably  be  supposed  that  they  expected  or  intended 
that  the  assured  should,  in  person,  or  even  by  an  agent,  deliver  in 
the  proofs  of  loss,  but  that  he  should  execute  them  with  due  dili- 
gence and  with  equal  diligence  send  them  to  the  company  by  mail, 
which  is  now  the  principal  iiiedium  through  which  the  commercial 
business  of  the  world  is  transacted.  A  contrary  rule  gives  undue 
force  to  arbitrary  conditions  and  jeopardizes  too  seriously  the  in- 
terests of  the  assured.! 

The  waiver  must  either  be  expressed,  or  must  result  from  such 
acts  and  conduct,  on  the  part  of  the  insurer,  as  operate  as  an  es- 
toppel against  a  defense  predicated  upon  the  ground  of  a  failure 
to  comply  with  the  condition  on  the  part  of  the  assured,  and  in 
all  cases  the  question  is  for  the  jury  whether  compliance  was 
waived,  and  must  result  from  acts  done  before  the  forfeiture,  be- 
cause of  such  breach  attached.^ 


tice  in  the  usual  manner  by  mail  was  sufficient  to  raise  a  presumption  that  it  was 
received  by  the  secretary  by  due  course  of  mail,  it  was  not  conclusive,  but  could  be 
rebutted  by  proof  of  the  fact  that  it  was  never  received.  The  obligation  of  the  in- 
sured was  to  give  the  desired  information,  and,  if  he  adopted  any  other  than  personal 
service,  the  risk  was  his.  Platk  v.  Minnesota  Farmers' ,  etc,  Fire  Ins.  Assoc,  23 
Minn.  479. 

1  Stimpson  v.  Monmouth  Ins.  Co.,  47  Me.  379;  Castonv.  Monmouth,  etc.,  Ins.  Co. 
54  id.  176;  Bartlett  v.  Union  M.  F.  Ins.  Co.,  49  Me.  500;  Bumstead  v.  Dividend 
Mut.  Ins.  Co.,  12  N.  T.  81;  Lycoming,  etc.,  Ijis.  Co.  v.  Updegraff,  40  Penn.  St. 
311;  Susquehanna  Mu.  Ins.  Co.  v.  Panhannock  Toy  Co.,  97  Penn.  St.  424.  But  see 
Plathv.  Minnesota,  etc.,  Ins.  Co.,  23  Minn.  479. 

"  In  Underwood  v.  Farmers',  etc.,  Ins.  Co.,  57  N.  T.  500,  Eael,  C,  very  ably 
elucidated  the  doctrine  and  the  rule  applicable  in  such  cases.  He  said:  "Upon 
the  trial,  the  judge  submitted  to  the  jury  but  one  question  of  fact,  to  wit:  whether 
the  plaintiff  himself  set  fire  to  the  barn  insured ;  and  charged  them  to  render  a  ver- 
dict for  the  plaintiff  if  they  found  that  question  in  his  favor.  To  this  portion  of  the 
charge  defendant's  counsel  excepted.  It  is  not  disputed  that  it  was,  by  the  policy, 
a  condition  precedent  to  plaintiff's  right  of  recovery  that  he  should  deliver  to  the 
company  a  verified  account,  in  writing,  of  his  loss,  within  ten  days  after  the  loss. 
This  condition  was  part  of  the  contract  of  insurance;  and  effect  should  be  fairly 
given  to  it  as  to  every  other  part  of  the  contract.  It  is  undisputed  that  no  accouitt 
-of  the  loss  was -delivered  to  the  defendant  or  any  of  its  agents  until  about  one  month 
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When  the  insurer  has  done  nothing  to  induce  delay  on  the  part 
of  assured  in  complying  with  the  condition,  the  policy  is  invali- 


after  the  loss.     But  the  judge,  at  the  trial,  held,  as  matter  of  law,  upon  the  evi- 
dence,  that  this  condition  had  been  waived  by  the  defendant,  and  hence,  that  non- 
compliance with  it  on  the  part  of  the  plaintiff  did  not  defeat  the  action.     It  there- 
fore becomes  necessary  to  examine  the  evidence  upon  the  question.     The  plaintiff 
testified  that,  on  Monday  after  the  fire,  which  was  on  Friday  night,  he  called  upon 
one  Selover,  who  was  the  agent  of  the  defendant  by  whom  the  insurance  was  ef- 
fected, and  informed  him  of  the  fire,  and  asked  him  what  he  should  do;  and  he  told 
him  to  wait  until  the  general  agent  came,  and  said  that  he  would  write  to  the  gene- 
ral agent,  and  promised  that  he  and  the  general  agent  would,  in  a  few  days,  call 
upon  him  and  make  affidavits  and  straighten  the  matter  up;  that  in  about  a  month 
they  came  to  him,  and  the  general  agent   drew  up  an  affidavit,  which  he  verified, 
giving  an  account  of  the  loss,  and  they  took  it;  that  they  then  left  him,  saying  that, 
upon  their  return  they  would  straighten  the  matter  up;  that  they  returned  in  the 
afternoon  of  the  same  day  and  talked  with  the  plaintiff,  but  did  not  adjust  or  pay 
the  loss.     The  plaintiff  also  proved  that,  about  three  weeks  after  this  interview  with 
the  general  agent,  he  caused  another  account  of   the  loss  to  be  drawn  up  and 
verified  and  sent  to  the  secretary  of  the  company,  by  whom  it  was  returned  with  a 
notification  that  it  was  rejected,  because  it  was  not  made  and  delivered  within  the 
time  required  by  the  policy.     This  was  the  first  notification  received  by  the  plaintiff 
that  he  was  in  default  for  not  delivering  the  verified  account  of  liis  loss  in  time. 
Such  is  the  case  made  by  plaintiff  upon  tliis  question;  and  if  this  had  been  all  the 
evidence  I  think  the  judge  might  well  have  held,  as  matters  of  law,  that  the  condi- 
tion in  question  had  been  waived.     Selover  was  the  local  agent  of  the  company  who 
■effected  the  insurance.     The  proof  does  not  show  what  his  precise  powers  were,  but 
he  testified  that  he  had  been  allowed  to  adjust  and  pay  losses  without  first  consult- 
ing the  company,  and  that  he  had  taken  a  large  amount  of  insurance  for  it;  and  he 
seems  to  have  acted  for  the  company  in  reference  to  this  loss,  with  its  knowledge 
and  sanction.     It  is  proper,  therefore,  to  hold  that  the  company  would  be  bound  by 
what  he  said  and  did  in  reference  to  settling  and  paying  this  loss,  as  detailed  in  the 
evidence  of  the  plaintiff.     This  agent,  when  informed  of  the  fire  and  asked  by  the 
plaintiff  what  to  do,  told  him  to  wait  until  the  general  agent  came,  and  that  he  and 
the  general  agent  would  be  along  in  a  few  days  and  draw  the  affidavit  and  straighten 
the  matter  up.    The  plaintiff  had  the  right  to  infer  from  this  that  he  had  nothing 
more  to  do  until  the  general  agent  came,  and  that  his  affidavit  giving  an  account  of 
his  loss  would  then  he  drawn,  and  be  in  time.     But  the  most  material  part  of  this 
evidence  is  contradicted.     Selover  testified  that  plaintiff  called  upon  him  at  the 
time  mentioned,  and  notified  him  of  the  fire ;  that  after  inquiring  as  to  the  circum- 
stances of  the  fire  and  expressing  his  suspicions  about  it,  he  told  him  that  he  would 
call  and  look  the  matter  over  during  the  week,  and  if  he  found  it  fair  and  square 
the  company  would  pay;  if  otherwise,  not.     He  denied  that  he  said  a  word  about  the 
general  agent,  or  about  making  out  the  papers,  or  that  he  promised  to  make  them  out. 
He  testified  that  on  the  Thursday  following — less  than  a  week  from  the  time  of  the 
fire,  he  did  call  upon  the  plaintiff  in  reference  thereto;  told  him  that  the  matter 
looked  bad;  that  he  was  accused  of  burning  the  bam,  and  that  he  must  account  for 
his  whereabouts  on  the  night  of  the  fire,  before  the  company  would  pay;  that,  in 
about  four  weeks  after  this,  he  and  the  general  agent  called  upon  the  plaintiff  and 
asked  him  to  go  to  a  justice  of  the  peace  and  make  an  affidavit,  as  the  matter  looked 
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«Jated,  and  if  the  insurer  objects  to  the  proofs  because  unseasona- 
hle,  the  fact  that  other  objections  are  also  taken  does  not  warrant 


suspicious,  and  they  wanted  to  pry  into  it;  that  he  went  witla  tliem  and  and  made 
the  affidavit,  which,  although  not  literally,  was  substantially,  except  as  to  time,  a 
compliance  with  the  condition  annexed  to  the  ijolicy ;  that  they  then  told  him  that 
they  did  not  feel  safe  in  paying  him  a  dollar,  and  could  not  do  it  with  propriety,  but 
that  they  would  pay  him  $200  rather  than  go  to  law  about  it.  The  judge  was  asked 
to  charge  the  jury,  substantially,  if  they  believed  this  evidence  of  Selover,  that  the 
action  was  successfully  defended;  and  he  refused,  and  to  his  refusal,  defendant's 
■counsel  excepted.  I  think  the  learned  judge  erred  in  refusing  this  charge.  There 
was  conflict  in  the  evidence,  and  as  the  judge  disposed  of  the  question  as  one  of  law, 
and  refused  to  submit  the  evidence  to  the  jury,  we  are  bound  to  take  that  view  of 
the  evidence  most  favorable  to  the  defendant  which  the  jury  might  have  taken. 
Taking  the  evidence  of  Selover,  then,  there  was  no  compliance  with  the  condition, 
and  no  waiver  of  it.  He  did  nothing  within  the  ten  days  to  induce  the  plaintiff  to 
believe  that  he  was  not  bound  to  deliver  the  verified  account  of  his  loss  within  the 
time  specified  in  the  policy.  What  he  did  and  said,  on  the  contrary,  showed 
that  the  company  would  scrutinize  the  loss,  and,  probably,  contest  it,  and  shoiild 
bave  made  the  plaintiff  scrupulous  in  a  strict  compliance  with  all  the  requirements 
of  his  policy.  Instead  of  delivering  liis  affidavit  within  the  ten  days,  he  waited 
about  a  month,  until  the  local  and  general  agents  called  upon  him.  They  then  drew 
an  affidavit,  not  for  the  purpose  of  a  compliance  with  the  condition,  but  to  enable 
them  to  pry  into  the  cause  of  the  fire,  which  they  regarded  as  suspicious ;  and  they 
then  informed  him  that  they  could  not  pay  the  loss,  except  upon  the  compromise 
which  they  proposed.  In  drawing  and  keeping  this  affidavit  there  certainly  was  no 
waiver  of  the  condition.  The  doctrine  of  estoppel  lays  at  the  foundation  of  the 
law,  as  to  a  waiver.  While  one  party  has  time  and  opportunity  to  comply  witli  a 
•condition  precedent,  if  the  other  party  does  and  says  anything  to  put  him  off  from 
his  guard,  and  to  induce  him  to  believe  that  the  condition  is  waived,  or  that  a 
■strict  compliance  with  it  will  not  be  insisted  on,  he  is  afterwards  estopped  from 
claiming  non-performance  of  the  condition.  Unless  there  is  some  consideration 
for  a  waiver  or  some  valid  modification  of  the  agreement  between  the  parties  which 
contains  the  condition,  I  think  there  can  be  no  waiver  of  a  condition  precedent,  ex- 
cept there  be  in  the  case  an  element  of  estoppel.  At  the  time  when  the  affidavit 
was  drawn  the  plaintiff  had  forfeited  his  rights  under  his  policy.  Nothing  that  was 
tlien  said  or  done  induced  him  in  any  way  to  forego  any  of  his  rights,  or  to  omit  the 
performance,  on  his  part,  of  anything  required  by  his  policy;  and,  hence,  furnished 
no  estoppel  against  the  defendant.  In  Clark  v.  The  New  England  Fire  Ins.  Co., 
(i  Gush.  342;  Underliill  v.  The  Arjawam  M.  F.  Ins.  Co.,  id  44:0;  liumntead  v.  The 
Dividend  Mat.  Ins.  Co.,  12  N.  Y.  81;  Postv.  jEtna  Ins.  Co.,  43  Barb.  351;  Amesv- 
The  N.  Y.  Union  Ins.  Co.,  14  N.  Y.  253;  Trustees  First  Baptist  Church  v.  Brooklyn 
F.  Ins.  Co. ,  19  id.  .305,  and  all  the  other  similar  cases  that  have  fallen  under  my  obser- 
vation, with  one  exception  which  will  be  hereafter  noticed,  the  waiver  claimed  was 
based  upon  the  conduct  of  the  defendant  or  its  agents,  at  a  time  when  the  plaintiff 
could  have  complied  with  the  conditions.  The  true  rule,  I  think,  is  laid  down  by 
MULLIN,  J. ,  in  Ripley  v.  Tlie  JEtna  Ins .  Co. ,  30  N.  Y.  136,  as  follows :  '  It  seems  to 
me  that  a  waiver,  to  be  operative,  must  be  supported  by  an  agreement  founded  on  a 
valuable  consideration;  or,  the  act  relied  on  as  a  waiver  must  be  such  as  to  estop  a 
T>arty  from  insisting  on  performance  of  the  contract  or  forfeiture  of  the  condition; 
60 
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the  jury  in  finding  a  waiver.  A  waiver  does  not  exist  wlien  fixe 
party  sought  to  be  estopped  gives  the  other  party  to  distinctly  un- 
derstand that  he  does  not  waive  any  rights  incident  to  the  matter 
against  which  the  estoppel  is  sought  to  be  set  up.^ 


and,  in  that  case,  there  was  held  to  he  no  waiver  upon  facts  fully  as  significant  as 
tlie  undisputed  facts  in  this  case.  The  xase  of  Owen  v.  Farmers'  Joint  Stock  Ins. 
Co.,  57  Barb.  518,  is  apparently  in  conflict  with  the  views  above  expressed.  That 
was  an  action  against  this  same  company,  and  the  policy  sued  on  contained  the 
same  condition  as  the  one  under  consideration.  In  that  case,  the  plaintiff  was 
absent  from  home  at  the  time  of  the  fire,  and  the  proof  of  loss  was  not  delivered  to 
the  company  within  the  ten  days.  But,  more  than  a  month  after  tlie  fire,  the 
agent  of  the  company  stated  to  a  party  interested  in  the  policy,  that  it  made  no 
difference,  and  that  the  proofs  could  be  sent  in  after  the  return  of  the  plaintiff; 
and  they  were  sent  in  after  his  return,  after  a  further  delay  of  about  six  weeks. 
It  was  held,  upon  these  facts,  that  the  condition  was  waived.  If  all  the  facts  in 
that  case  appear  in  the  opinion,  I  cannot  doubt  that  the  court  fell  into  error  by 
not  noticing  tlie  distinction  between  a  waiver  before  forfeiture  and  one  made  after- 
ward. In  that  case,  there  was  no  estoppel  as  tlie  plaintiff  did  not  delay  until 
after  the  ten  days  in  consequence  of  anything  said  or  done  by  defendant's  agent. 
There  was  no  consideration  for  the  waiver,  and  no  valid  agreement  to  waive  the 
condition.  Although  that  case  is  said  to  have  been  affirmed  in  the  Court  of 
Appeals,  the  opinion  of  that  court  is  not  furnished,  and  we  are  unable  to  see 
the  precise  ground  upon  which  the  affirmance  was  based.  In  this  case,  the 
facts  should  have  been  submitted  to  the  jury,  with  proper  instructions;  and  if 
they  had  found  that,  in  consequence  of  what  the  defendant's  agent  said  or  did 
before  the  expiration  of  the  ten  days,  as  testified  to  by  the  plaintiff,  he  was  induced 
to  dfelay  compliance  with  the  condition  until  after  tUat  time,  then  there  would 
have  been  a  waiver  of  the  condition,  and  non-compliance  with  it  would  have  fur- 
iiished  110  defense  to  the  action.  But  ray  brethren  are  unwilling  to  express  an 
opinion  upon  the  doctrine  of  waiver  as  I  have  slated  it,  but  concur  witli  me  in 
reversing  tlie  judgment,  upon  the  ground  that  the  judge  erred  in  holding  as  a 
matter  of  law  that  the  condition  was  waived,  and  that  the  evidence  in  reference 
thereto  should  have  been  submitted  to  the  jury."  Ames  v.  N.  y.  U.  Ins.  Co.,  14 
N.  T.  253  ;  Trustees  First  Bap.  Ch.  v.  BJdyn  F.  Ins.  Co.,  19  id.  305  ;  Goit  v.  Nat. 
Pro.  Ins.  Co.,  25  Barb..  (N.  Y.)  189  ;  Oioen  v.  Farmers'  J.  S.  Ins.  Co.,  57  id.  518  ; 
Sheldon  v.  At.  F.  &  M.  Lis.  Co.,  26  N.  Y.  460  ;  Boehen  v.  Wmsburg  Ins.  Co.,  35 
id.  131  ;  Bodle  v.  Chenango  Co.  M.  Ins.  Co.,  2  N.  Y.  53  ;  Wood  v.  Pough.  Ins.  Co., 
32  N.  Y.  619  ;  Bumstead  v.  Mut.  Ins.  Co.,  12  N.  Y.  81  ;  Post  v.  ^tna  Ins.  Co., 
43  Barb.  (N.  Y.)  351  ;  Francis  v.  Ocean  Ins.  Co.,  6  Cow.  (N.  Y.)  404  ;  ^tna  Ins. 
Co.  V.  Tyler,  16Wend.  (N.  Y.)  402;  O'Neilv.  Buff.,  F.  Ins.  Co.,  3Comst.  122;  Un- 
derhill  Agawani  F.  Ins.  Co.,  6  Cush.  (Mass.)  440  ;  Fuse  v.  Sohinson,  9  John.  (K  Y.) 
192  ;  Eipley  v.  ^tna  Ins.  Co.,  30  N.  Y.  164  :  Savage  v.  Ins.  Co.,  4  Bosw.  (N.  Y.) 
1  ;  Bk.  of  U.  S.  V.  Davis,  2  Hill  (N.  Y.)  451-461  ;  Ingalls  v.  Morgan,  10  N,  Y. 
178-184  ;  McLaugfiUn  v.  Wash  Ins.  Co.,  23  Wend.  (K  Y.\  525  ;  Norton  v.  B.  &  S. 
Ins.  Co.,  7  Cow.  (N.  Y.)  645  ;  Gilbert  v.  N.  S.  Ins.  Co.,  28  Wend.  (N.  Y.)  43. 

'  In  a  recent  case  before  the  Court  of  Appeals  of  New  York,  Blossoin  v.  LycoiM- 
ing  Ins.  Co.,  64  N.  Y.  162,  this  question  arose  in  this  form  :  The  policy  contained 
a  clause  requiring  the  assured  in  case  of  loss  or  damage  by  fire  to  deliver  to  de- 
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The  question,  as  to  whether  a  failure  on  the  part  of  the  insurer 
to  object  to  tlie  unseasonableness  of  the  proofs  of  loss,  furnished 


feiidant's  secretary,  within  tliirty  days  after  sucli  loss,  a  particular  account  thereof 
under  oath.  The  building  insured  was  destroyed  by  fire  on  the  29tli  November, 
1870.  Jfo  proofs  of  the  loss  were  furnished  until  Marcli  29,  1871  ;  these  were  sent 
by  plalntiif's  attorney  ;  defendant  sent  a  letter  in  reply  containing  tlie  following  : 
"  The  proof  of  loss  is  too  late.  It  should  have  been  made  within  thirty  days  after 
loss  ;  besides,  after  a  careful  investigation  of  the  matter,  we  have  become  satis- 
fled  that  it  is  a  clear  case  of  fraud.  The  company  have  therefore,  rejected  the 
claim."  Plaintiff  gave  evidence  upon  the  trial  to  the  effect  that  one  Krouse,  an 
adjuster  for  defendant,  having  learned  of  the  fire  and  being  near  the  premises, 
went  to  and  examined  them,  and  made  inquiries  as  to  the  fire.  He  had  received 
no  instructions  fi-om  the  defendant  to  adjust  the  loss,  and  what  he  did  was  with- 
out plaintiff's  knowledge  ;  that  he  reported  his  action  to  the  company,  but  no 
action  was  taken  by  it  until  receipt  of  proofs  of  loss.  At  the  close  of  the  evidence 
defendant's  counsel  moved  for  a  nonsuit  on  the  ground,  among  others,  that  proofs 
of  the  loss  were  not  furnished  within  thirty  days  tliereafter,  as  required  by  the 
policy,  and  that  there  had  been  no  waiver  shown.  The  court  denied  the  motion, 
holding  that  tlie  question  as  to  waiver  was  one  of  fact  for  the  jury.  Upon  appeal, 
Allen,  J.,  in  passing  upon  this  question,  said  :  "The  failure  of  the  plaijitiff  to 
furnish  proof  of  loss  within  thirty  days  after  the  fire,  entitled  the  defendant  to  a 
nonsuit  upon  the  evidence  as  it  stood  at  the  close  of  the  trial.  That  the  condition 
was  not  complied  with  was  conceded  ;  that  a  substantial  compliance  with  that 
condition,  unless  waived  by  the  insurers,  was  necessary  to  enable  the  plaintiil  to 
recover,  is  well  established.  Savage  v.  The  Howard  Ins.  Co.,  52  >f.  Y.  302  ;  Un- 
derwood V.  Farmer.'i'  J.  S.  Ins.  Co.,  57  id.  500.  Upon  a  careful  review  of  the  case 
we  can  find  no  evidence  of  a  waiver  of  this  condition  by  the  defendant  ;  there 
was  no  communication,  direct  or  indirect,  between  the  plaintiff  and  defendant,  or 
its  agents,  in  respect  to  it,  or  any  negotiations  between  them  from  which  the 
plaintiff  had  a  right  to  infer  that  a  strict  compliance  with  every  condition  of  the 
policy  would  not  be  insisted  upon.  Neither  was  there  proof  of  any  act  by  the 
defendant  or  its  agents  which  could  have  led  the  plaintiff  to  believe  that  the  proof 
of  loss  prescribed  by  the  policy  would  not  be  required.  The  action  of  Krouse, 
the  adjuster,  in  visiting  the  premises  and  making  inquiry  into  the  circumstances 
of  the  fire,  were  not  known  either  to  the  plaintiff  or  any  agent  of  his  ;  so  that  his 
omission  to  furnish  the  proofs  was  not  induced  by  such  action.  Had  the  plaintiff 
known  of  the  doings  of  Krouse  tliey  could  not  legitimately  have  influenced  his 
action  or  omission  to  act  in  respect  to  the  proofs.  The  visit  of  Krouse  was  v/ithout 
authority  or  direction  from  the  defendant,  and  was  rather  casual  than  otherwise, 
and  precautionary,  that  he  might  be  better  able  to  act  understandingly  should 
occasion  require.  He  neither  by  act  or  by  declaration  intimated  that  the  defend- 
ant would,  or  was  liable  to,  pay  the  loss  ;  or  that  the  loss  was  recognized  as  a 
valid  claim  against  the  company.  In  truth  there  was  no  commniiicalion  or  nego- 
tiation between  the  plaintiff  and  the  defendant,  or  its  agents,  after  the  notice  of 
the  loss,  if  such  notice  was  ever  given,  until  the  forwarding  of  the  proof  of  loss 
in  April,  after  the  fire,  which  occurred  in  November.  But  stress  was  laid  by  the 
learned  judge,  in  his  charge  to  the  jury,  upon  the  letter  from  the  defendant  to 
the  attorney  for  the  plaintiff,  upon  the  receipt  of  the  proof  of  loss,  some  four  months 
after  it  occurred.     In  that  letter  the  defendant  takes  two  objections  to  its  liability 
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after  the  forfeiture  has  attached,  can  be  set  up  as  a  waiver,  does 
not  seem  to  be  free  from  doubt.  It  lias  been  held  that  such  fail- 
ure operates  as  a  waiver,^  but  generally  it  will  be  found  that  the 
delay  has  been  induced  by  such  acts  and  conduct  on  the  part  of 
the  insurer  or  his  agents  as  amounts  to  an  estoppel,  rather  than  a 
waiver,  and  the  better  doctrine  seems  to  be,  and  that  more  consis- 
tent with  principle,  that,  when  the  failure  to  comply  with  the  condi- 
tion is  due  wholly  to  the  fault  of  the  insured,  the  policy  is  dead,  and 
cannot  be  revived  by  anything  short  of  a  new  consideration  or  an  ex- 
press waiver  on  the  part  of  the  insurer?  In  a  New  York  case,^  it 
was  held  that  a  failure  to  object  to  proofs  because  they  were  too  late, 
does  not  operate  as  a  waiver  of  that  ground  of  defense,  even  though  the 
objection  stated  is,  that  the  claim  is  fraudulent.  It  is  only  when  the 
proofs  are  in  season,  but  are  defective,  that  a  failure  to  object  thereto  is 
treated  as  a  waiver.  "  If,"  said  the  court,  "  no  proofs  are  served 
in  time,  and  the  insurer  has  done  nothing  to  induce  the  omission, 
the  insured  has  lost  all  rights  under  the  policy,  and  the  insurer  is 
not  bound  to  specify  its  defenses,  nor  does  it  waive  those  not  spe- 


First,  that  the  proof  of  loss  was  too  late,  and  that  it  should  have  been  made  within 
thirty  days  after  loss  ;  and  second,  that  the  claim  was  fraudulent.  Distinctly  tak- 
ing the  ground  that  the  condition  as  to  the  proof  of  loss  had  not  been  complied 
"with.  The  taking  of  another  and  distinct  objection  was  not  a  waiver  of  the  first. 
The  entire  letter  was  a  distinct  intimation  that  the  company  would  rely  upon  both 
the  objections  stated.  Had  the  defendant  omitted  to  notice  the  omission  to  furnish 
proof  of  loss  within  the  time  prescribed,  that  time  having  long  elapsed,  it  is  ques 
tionable  whether  it  would  have  been  deemed  a  waiver,  for  the  reason  that  it  was 
then  too  late  to  supply  the  omission  ;  and  the  plaintiff  would  have  lost  nothing  by 
the  omission  of  the  company  to  call  his  attention  to  it.  The  defendant  was  at  lib- 
erty, in  response  to  the  claim  then  made  for  the  first  time,  by  the  plaintiff,  to  take 
every  objection  which  was  open  to  it.  The  objections  did  not  annul  or  destroy  or 
operate  as  a  waiver  of  each  other.  It  is  difficult  to  see  how  a  party  waives  or  is 
estopped  from  taking  an  objection  which  he  distinctly  asserts  and  makes  at  the 
very  first  opportunity.  There  was  no  evidence  of  waiver  ;  and  it  was  error  for 
the  learned  judge  to  submit  the  question  to  the  jury.  The  result  was,  as  may  be 
expected  in  every  like  case,  the  jury  sympathizing  with  the  insured,  and  thinking 
lightly  of  conditions  which  are  really  of  the  essence  of  the  contract,  and  regarding 
them  rather  as  technicalities  than  matters  of  substance,  have  given  their  verdict 
against  the  insurers."     Edwards  v.  Baltimore  Ins.  Co.,  3  Gill.  (Md.)  370. 

'  Hibernian  Ins.  Co.  v.  O'Connor,  29  Mich.  241. 

2  St.  Louis  Ins.  Co.  v.  Kyle,  11  Mo.  278  ;  Blossom  v.  Lycoming  Ins.  Co.,  ante; 
Hobson  V.  Western  Assn.  Co.,  19  U.  C.  Q  B.  314. 

8  Brink  v.  Hanover  F.  Ins.  Co.,  decided  in  Ct.  of  App.  Jan.  5,  1877,  not  yet  re- 
ported. 
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cified."  A  promise  to  pay  a  loss  after  a  forfeiture  for  a  breach  of 
the  condition,  the  company  having  full  knowledge  of  the  breach, 
is  a  "waiver  of  non-compliance,^  but  a  mere  failure  to  object  to  pay- 
ing upon  that  ground,  cannot  be  treated  as  a  waiver.  The  insurer, 
by  the  laches  of  the  assured,  is  absolved  from  all  liability,  and  he 
may  well  refuse  to  take  any  notice  whatever  of  proofs  furnished 
out  of  time,  and  cannot  thereby  be  said  to  have  waived  compli- 
ance on  the  part  of  the  assured.  But  when  an  action  is  brought 
to  recover  a  loss  under  such  circumstances,  and  the  insurer  does 
not  avail  himself  of  this  breach  of  the  conditions  of  the  policy, 
either  by  setting  it  forth  specially  in  his  answer  or  pleadings,  or 
insisting  upon  it  at  the  trial,  he  cannot  afterwards  avail  himself 
thereof  in  a  hearing  upon  an  appeal.  The  defense  is  there- 
by waived,  and  its  benefits  lost  to  him.^  When  timely  notice 
and  proofs  of  loss  are  averred  by  the  insurer,  and  not  denied 
by  the  pleadings  filed  by  the  defendant,  the  plaintiff  is  not 
called  upon  to  prove  the  fact,  as  it  is  thereby  admitted.* 
In  a  Pennsylvania  case  *  after  a  total  loss  under  a  policy  which 
provided  that  notice  of  a  loss  should  be  given  forthwith,  to  be 


1  Greenfield  v.  Mctss.  Mid.  Life  Ins.  Co.,  47  N.  Y.  430.  It  is  only  when  a  posi- 
tive act  is  done  with  full  knowledge  of  the  facts,  that  a  waiver  can  be  predicated 
thereon,  therefore  no  act  done  in  ignorance  of  the  facts  can  be  construed  as  a 
waiver.  Thus,  where  a  policy  of  insurance,  executed  by  a  mutual  fire  insurance 
company,  is  obtained  upon  tlie  suppression  of  a  fact  in  the  application,  which  was 
material  to  the  risk,  a  subsequent  reception,  by  the  company,  of  an  instalment  on 
the  premium  note  of  the  insm-ed,  can  have  no  effect  to  render  the  policy  binding 
on  the  company,  in  a  case  wliere  neither  the  company  nor  their  agent  had  notice 
of  the  existence  of  the  fact  suppressed.     Allen  v.  Fire  Ins.  Co.,  12  Vt.  36G. 

^Martin  v.  Fishing  Ins.  Co.,  20  Pick.  (Mass.)  .389  ;  Thwing  v.  Gt.  Western  Ins. 
Co.,  Ill  Mass.  93;  Vose  v.  Robinson,  9  John.  (N".  Y.)  192  ;  Lycoming  Ins.  Co.  v. 
Dunmore,  lb  111.  14.  In  Columbian  Ins.  Co.  v.  Lawrence,  10  Pet.  (U.  S.)  25,  the 
court  very  justly  say  :  "  If  the  company  liad  contemplated  the  objection  it  would 
have  been  but  ordinarily  fair  dealing  to  have  apprized  the  plaintiff  of  it  ;  for  it  was 
then  obvious  that  the  defect  might  have  been  immediately  supplied  ;  as  it  was,  the 
company  unintentionally,  as  it  may  be,  by  their  silence  misledhim."  See  also,  Tay- 
lor V.  Merchants'  F.  Ins.  Co.,  9  How.  (U.  S.)  390.  Good  faith  on  the  part  of  the 
insurers  requires  that  if  they  mean  to  insist  upon  a  merely  formal  defect  in  the 
preliminary  proofs,  they  should  apprise  the  insured  of  the  nature  of  the  objec- 
tion, so  as  to  give  him  an  opportunity  of  supplying  the  defect ;  and  if  they  neg- 
lect to  do  so,  their  silence  should  be  held  a  waiver  of  the  defect.  O'Niel  v.  Buffalo 
F.  Ins.  Co.,  3  N.  Y.  122  ;  Kernochan  v.  N.  T.  Bowery  Ins.  Co.,  17  N.  Y.  348. 

"  Fox  V.  Conway  Ins.  Co.,  53  Me.  107. 

*  Some  Ins.  Co.  v.  DavU,  98  Pa.  St.  270. 
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followed,  as  soon  as  possible  thereafter,  by  a  sworn  statement 
thereof,  the  insured  requested  the  local  agents  to  notify  the  com- 
pany of  the  fact,  which  they  did.  About  a  month  later  a  special 
agent  of  the  company  inspected  the  ruins,  and  got  from  the  in- 
sured a  statement  under  oath  of  the  origin  of  the  fire  and  the  ex- 
tent of  the  loss.  A  month  later  still,  criminal  proceedings  were, 
at  the  instance  of  the  company,  instituted  against  him,  for  having 
himself  set  fire  to  his  house.  Afterwards,  and  three  months  after 
the  fire,  he  forwarded  to  the  company  proofs  of  loss,  which  were 
returned  to  him  as  unsatisfactory,  but  accompanied  by  proper 
blanks,  which  he  was  requested  to  fill  out  and  transmit.  He  did 
so,  and  received  in  reply  a  letter  from  the  company's  general  ad- 
juster acknowledging  their  receipt.  In  suit  on  the  policy,  the 
court  left  it  to  the  jury  to  say  whether  proofs  of  loss  were  made  as 
soon  after  the  fire  as  possible,  under  all  the  circumstances,  and 
plaintiff  had  a  verdict.  It  was  held  that  the  company  could  not 
complain  of  this  instruction,  as  it  was  more  favorable  than  it  was 
entitled  to. 

It  is  the  duty  of  the  insurer,  where  the  proofs  of  loss  are  put 
into  its  possession  in  time,  to  notify  the  insured  of  any  formal  de- 
fects which  may  be  discovered  therein,  and  have  them  corrected.^ 
And  if  he  neglects  to  do  so  and  absolutely  refuses  payment  thereof 
he  thereby  waives  proof  of  loss.^  And  this  is  the  case  although 
the  refusal  is  based  upon  the  fact  that  government  proceedings 
are  pending  against  the  company .^  Butit  has  been  held  that  the  fact 
that  an  adjuster  visits  the  place  of  fire  and  offers  to  settle  upon  a 
certain  basis  which  is  rejected,  does  not  amount  to  a  waiver.  But 
where  proofs  of  loss  were  sent  to  the  company  in  the  same  month 
in  which  the  loss  occurred,  and  no  objection  was  made  to  their 
sufficiency ;  and  during  the  same  month,  the  plaintiff  and  defend- 
ant's agent  met  and  agreed  upon  an  adjustment  of  the  loss  ;  and 
the  defendant  afterwards  repudiated  this  adjustment,  and  wrote 
the  plaintiff  refusing  to  pay,  and  offering  to  meet  him,  with  a  view 
"  to  explain  our  position  and  to  have  any  explanation  from  you," 


1  Ben  Franklin  Fire  Ins.  Co.  v.  Flynn,  98  Pa.  St.  627. 

^  German  American  Ins.  Co.  v.  Davidson,  67  Ga.  14  ;  Merchants'  Ins.  Co.  v. 
Vining,  68  Ga.  197. 

3  Merrhants'  etc.,  Ins.  Co.  v.  Vining,  67  Ga.  661. 
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it  was  lield  that  defendant  liad  waived  the  right  to  object  at  the 
trial  that  the  proofs  of  loss  were  insufficient.^ 

An  examination  of  the  assured,  not  under  oath,  concerning  a 
loss  by  fire,  made  by  the  insurer  a  few  days  after  the  fire,  is  a 
waiver  of  the  mere  notice  of  the  loss  called  for  by  the  policy.^ 

And  a  full  examination  of  the  plaintiff,  under  oath,  concerning 
the  loss,  pursuant  to  a  stipulation  in  the  policy,  is  a  waiver  of  the 
formal  proofs  of  loss  required  by  the  policy. 

Thus  the  policy  in  such  a  case  made  the  loss  payable  "  sixty 
•days  after  the  proofs  of  the  same  required  by  the  company  shall 
have  been  made  by  the  assured  and  received  at  the  office  in  Chi- 
cago, and  the  loss  shall  have  been  ascertained  and  proved  in  ac- 
cordance with  the  terms  and  provisions  of  the  policy."  Held, 
that  if  the  examination  was  a  waiver  of  the  other  proofs,  the  loss 
became  payable  at  least  at  the  expiration  of  sixty  days  from  the 
time  when  such  examination,  subscribed  by  the  assured,  was  duly 
delivered  to  the  insurer  ;  and  where,  at  the  request  of  the  insurer's 
agent,  such  delivery  was  made  to  him  at  the  place  where  the  pro- 
perty was  situated,  and  possession  was  retained,  this  was  a  waiver 
of  the  delivery  at  Chicago.^ 

So  where  in  an  action  upon  a  fire  policy,  it  appeared  that  the 
defendant  company's  agent  had  joined  with  other  companies  in  ad- 
justing the  loss,  and,  upon  the  adjustment,  promised  to  pay  his 
company's  proportion;  and  thereupon  the  plaintiff  settled  with  the 
other  companies  upon  the  basis  of  the  adjustment  it  was  held  that 
the  defendant  was  estopped  from  denying  its  liability.  And,  it 
also  appearing  that,  after  the  adjustment,  the  agent  paid  back  to 
the  plaintiff  the  unearned  part  of  the  premium,  but  retained  the 
portion  thereof  corresponding  with  the  period  from  the  issuance 
of  the  policy  to  the  date  of  the  loss,  it  was  held  that,  to  avoid  the 
policy  on  the  ground  of  deception,  it  would  have  been  necessary 
to  return  the  whole  premium.* 

The  non-production  or  insufficiency  of  the  preliminary  proofs  of 


I  Butterworth  v  Western  Assurance  Co.,  132  Mass.  489. 
^  Badger  v.  Glens  Falls  Ins.  Co.,  49  Wis. 
'  Badger  v.  Phcenix  Ins.  Co.,  49  "Wis.  390. 
*  Fiskbeck  v.  Phcenix  Ins.  Co.,  54  Cal-  422. 
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loss  required  by  a  policy  will  be  deemed  waived  by  the  insurers,, 
if  their  conduct  is  such  as  to  render  the  production  or  correction 
useless  or  unavaihng,  or,  as  to  induce  in  the  mind  of  the  insured  a 
belief  that  no  proof  will  be  required,  or  that  those  already  furnish- 
ed, though  in  fact  defective,  are  satisfactory,  and  therefore 
sufficient.! 

Where  shortly  after  the  fire,  the  company's  adjuster  visits  the 
locality,  inspects  the  premises,  and  makes  an  offer  of  compromise, 
and  afterwards  the  company  furnishes  to  the  assured  blank  proofs 
of  loss,  which  are  filled  up  in  the  presence  of  its  officers,  it  is  not 
error  to  leave  it  to  the  jury  to  infer,  in  the  exercise  of  their  best 
judgment,  a  waiver  of  strict  proof  of  loss.^ 

But  a  waiver  of  proofs  of  loss  does  not  operate  as  a  waiver  of 
any  other  condition.  Thus  where  a  policy  of  insurance  provided 
that  the  company  would  not  be  liable  for  any  loss  occurring  while 
the  building  insured  was  unoccupied,  and  that  no  loss  should  be- 
come payable  until  proofs  had  been  rendered  stating  among  other 
facts  that  the  building  was  occupied  when  burned,  it  was  held, 
that  the  company  did  not,  by  demanding  proofs  of  loss  after  being 
orally  informed  that  the  building  was  unoccupied,  when  destroyed, 
waive  its  right  to  forfeit  the  policy  under  the  above  provision.* 

If  by  the  terms  of  a  policy  the  notice  of  the  loss  is  to  be  given 
"  immediately,"  the  term  is  not  to  receive  a  literal  construction, 
and  the  question  whether  notice  had  been  given  immediately  is 
one  of  fact  for  the  jury.  Thus  a  large  stock  of  merchandise  of  A. 
&  B.,  in  a  store  in  North  Carolina,  was  insured  by  a  company 
whose  main  office  was  in  New  York ;  the  policy  required  proofs  of 
loss  to  be  filed  as  soon  as  possible  after  a  fire.  The  property  was 
partly  destroyed  by  fire  November  23,  together  with  nearly  all 
the  books  and  papers,  so  that  duplicates  of  bills  of  purchases  had 
to  be  obtained  from  New  York  and  elsewhere.  Many  purchases 
had  been  for  cash,  and  no  bills  thereof  could  be  procured.  The 
investigation  of  the  company's  agent  extended  into  December,  and 
charges  of  fraud  in  burning  the  store,  and  as  to  the  quantity  of 
goods  were  made  against  A.  &  B.  The  papers  were  completed  by 
A.   January  17,  and  sent  to  B.  at  Washington  to  verify.     B.   re- 

'  Williams  v.  Hartford  ijus.  Co.  54  Cal.  442. 

2  Argall  v.  Old  North  State  Ins.  Co.,  84  N.  C.  355. 

'  Fitzpatrick  v.  Hawkey e  Ins.  Co.,  53  Iowa,  Dewens  v.  Mechanicd  &  Trader i! 
Jns.  Co.,  83  K.  Y.  168. 
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turned  them  to  A.  for  further  explanation,  and  this  was  repeated. 
Thejr  were  sent  to  the  attorney  of  A.  &  B.  in  New  York,  February 
7,  but,  the  company's  general  agent  not  being  able  to  examine 
them  immediately,  they  were  sent  back  to  enable  A.  &  B.  to  ex- 
amine them  together.  They  were  finally  filed  February  16.  The 
company  received  them  without  objection,  retained  them,  examined 
A.  &  B.  in  respect  to  them,  and  then  refused,  on  the  ground  of 
alleged  fraud,  to  pay  the  claim.  In  an  action  on  the  policy,  it 
was  held  that  only  reasonable  diligence  in  furnishing  the  proofs- 
of  loss  was  required  and  that  the  proof  showed  that  such  diligence 
was  exercised  therein,  and  that  the  company  was  estopped  to  claim 
a  forfeiture,  and  could  not  recall  a  waiver  of  forfeiture  that  has 
been  acted  upon  by  the  insured.  Also  that  A.  might  properly 
testify  that  he  did  all  in  his  power  to  have  the  proofs  forwarded  at 
the  earliest  possible  moment.^ 

As  to  what  is  a  reasonable  time  for  a  fire  insurance  company  to 
make  known  its  dissatisfaction  with  proofs  of  loss  furnished,  is  a. 
question  of  law  for  the  court.^ 

Where,  after  a  loss,  and  after  an  opportunity  to  investigate  it, 
the  company,  without  any  deception  or  fraud  practised  upon  it  by 
the  insured  at  the  time  of  such  investigation,  agrees  with  the  in- 
sured that  it  shall  pay,  and  he  receive,  a  certain  sum  in  full  on 
account  of  such  loss,  a  recovery  of  that  sum  cannot  be  defeated  by 
showing  a  breach  of  a  warranty  in  the  policy,  though  unknown  to 
the  insurer  at  the  time  of  such  agreement.^ 

A  policy  provided  that  "  when  p.ersonal  property  is  damaged," 
the  assured  shall  arrange  "  the  various  articles  according  to  theii- 
kind,  separating  the  damaged  from  the  undamaged,"  and  shall  fur- 
nish the  company  an  inventory,  "naming  the  quantity,  quality 
and  cost  of  each  article."  The  property  insured  was  one  organ, 
and  was  wholly  destroyed ;  and  the  assured,  in  his  proofs  of  loss, 
stated  the  name  of  the  article,  its  value  just  before  the  fire,  and 
the  amount  of  the  loss  (the  sums  named  as  such  value  and  the 
amount  of  the  loss  being  the  same)  ;  and  he  refused  to  furnish  on 
demand  any  further  "schedule"  under    that  provision,  on  the 


1  Brink  v.  Hanover  Fire  Ins.  Co.,  80  N.  Y.  108. 

^  Mispelhorn  v.  Farmer's  Fire  Ins.  Co.,  53  Md.  473. 

"  Stache  v.  St  Paul  &  Fire  Mar.  Ins.  Co.,  49  Wis.  Am.  89;  35  Rep.  772. 
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ground  that  in  case  of  a  total  loss  of  a  single  article  insured,  no 
other  "  schedule  "  was  required.  It  was  held  that  the  jury  were 
warranted  in  finding  a  compliance  with  said  provision  of  the  policy.^ 
Where  a  policy  provided  that  the  assured  should  forthwith  give 
notice  of  the  loss,  "  and  within  thirty  days  render  a  particular  ac- 
count of  such  loss.  .  .  and  shall  also  produce  a  certificate"  of  a  cer- 
tain character  from  the  chief  of  the  fire  department,  &c.  It  was 
lield  that  the  provision  must  be  construed  strictly  to  avoid  a  for- 
feiture, and  that  it  did  not  require  such  certificate  to  be  produced 
within  thirty  days.^ 

"What  should  be  stated  in  the  proofs  of  loss. 

Sec.  440.  The  requirements  of  the  policy  should  be  strictly  fol- 
lowed unless  compliance  is  waived,  or  is  impossible.  Thus,  where 
the  policy  provides  that  the  preliminary  proofs  shall  contain  "  a 
particular  account  of  the  loss  in  writing,  under  oath,  stating  the 
value  of  the  property  lost,  the  nature  and  value  of  the  insured's 
interest  in  the  property,"  the  requirement  must  be  complied  with, 
and,  even  though  the  loss  is  total,  proofs  omitting  to  state  the 
nature  and  value  of  the  interest  of  the  assured  in  the  property  de- 
stroyed are  defective.^     But,  unless  the  policy  requires  that  the 


1  Smith  V.  Commonwealth  Ins.  Co.,  49  Wis.  322. 

2  Badger  v.  Glens  Falls  Ins.  Co.,  49  Wis.  389. 

3  Welcome  v.  Peoples'  etc.,  Ins.  Co.,  2  Gray  (Mass.)  480.  Where  the  policy 
requires  that  the  proofs  of  loss  shall  contain  "  a  particular  account  of  the  loss,"  a 
statement  merely  reiterating  the  language  of  the  policy  as  "  household  furniture 
$367,  groceries  S233,"  althougli  the  loss  is  total,  is  not  a  compliance  with  the  con- 
dition. A  particular  statement,  itemizing  the  articles  as  far  as  possible,  should 
he  given.  Beatty  \.  Lycoming,  etc.,  Ins.  Co.,  66  Penn.  St.  9.  By  a  condition  in 
the  policy,  the  insured  were  bound,  in  case  of  loss  by  fire,  to  forthwith  give  notice 
to  the  secretary,  and  within  thirty  days  after  loss  to  deliver  to  the  secretary  a 
particular  account  of  such  loss  or  damage.  An  account  was  sent  by  mail  to  the 
secretary,  setting  out  the  names  of  the  partners,  the  number  of  their  policy  and 
amount  insured  therein,  the  value  of  their  stock  in  the  store,  as  estimated  from 
their  books,  and  reciting  insurances  in  two  companies  (the  store  in  front  and  its 
brick  extension  having  been  insured  by  another  company),  giving  an  account  of 
an  entire  undivided  loss,  and  claiming  it  be  embraced  in  the  policies  of  the  two 
companies,  but  without  stating  the  amount  of  the  loss  or  damage  upon  the  policy  of 
the  insurance  company  defendant,  nor  that  the  loss  was  upon  goods  insured  under 
that  policy,  nor  in  what  way  that  loss  was  ascertained.  It  was  held  that  the  ac- 
count sent  was  not  such  a  particular  account  of  the  loss  and  damage  as  was  required 
by  the  policy.     Lycoming,  etc.,  Ins.   Co.  \.  Updegraff,  40  Venn.  St.  R.  311.     And 
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nature  of  the  interest  of  the  assured  in  the  property  should  be 
stated,  a  statement  giving  an  account  tliereof  and  the  value  of  the 
property  destroyed  is  enough,  as,  if  the  loss  is  total,  a  simple 
statement  to  that  effect,  in  the  form  required  by  the  policy. 
Thus,  when  the  policy  is  valued  and  the  loss  total,  and  the  policy 
requires  a  particular  statement  thereof,  it  is  enough  to  state,  "  My 
dwelling-house  insured  by  you  for  $2,500,  by  policy  46842,  was 
burned  down  this  morning."  ^  If  required  to  be  signed  by  the 
assured,  it  must  be  so  signed,  unless  a  good  reason  for  its  not  be- 
ing so  signed  is  shown,  in  which  case  it  may  be  signed  by  an 
agent,^  and  must  also  be  under  oath  if  so  required  by  the  policy.^ 
Indeed,  all  the  requirements  of  the  policy  in  this  respect  must  be 
observed,  if  possible.*  If  the  manner  of  the  occupancy  of  the 
building  at  the  time  of  the  loss,  is  required  to  be  stated,  the  con- 
dition must  be  fully  and  fairly  complied  with,  and  if,  from  such 
statement,  it  appears  that  the  occupancy  was  in  violation  of  the 
provisions  of  the  policy  or  unlawful,  no  action  can  be    maintained 


it  was  also  held  that  the  fact  that  the  president  of  the  company,  when  examining 
the  books  of  the  plaintiffs,  to  ascertain  the  loss  of  goods  in  the  store,  was  applied 
to  by  them  for  instruction  how  to  make  out  their  statement,  and  gave  a  memoran- 
dum in  pencil,  without  date  or  signature,  of  what  it  should  contain,  neither  the  ex- 
amination of  the  books  nor  the  memorandum  were  held  evidence  that  the  require- 
ments of  the  policy  in  relation  to  a  particular  account  of  the  loss  had  been  waived 
by  the  company.     Id. 

1  Lycomlntf  Iris.  Co.  v.  Scholenberger,  44  Penn.  St.  259  ;  Gilbert  v.  JT.  Aynerican 
Ins.  Co.,  23  Wend.  (N.  Y.)  43. 

2  Sims  V.  State  Ins.  Co.  47  Mo.  54  ;  4  Am.  Eep.  53 ;  Ayres  v.  Hartford  Ins.  Co., 
17  Iowa,  176. 

'  Where  the  conditions  of  the  policy  require  the  statement  of  loss  to  be  sworn 
to,  a  neglect  to  do  so,  unless  waived,  is  fatal  to  a  recovery.  Sims  v.  State,  etc., 
Ins.  Co.  47  Mo.  9.  So  where  a  policy  calls  for  a  particular  account  of  the  loss,  a 
general  statement,  as  "household  furniture,  $367  ;  groceries,  $233,  Is  not  a  com- 
pliance. Beatty  v.  Lycoming  Ins.  Co.,  66  Penn.  St.  9.  But  if  the  insurer  was 
unable  to  give  any  more  definite  statement  because  of  tlie  destruction  of  his  books 
:  invoices,  etc. ,  the  rule  might  be  different,  but  it  would  be  incumbent  upon  the 
assured  to  establish  the  excuse.  Hoffman  v.  JEtna  Ins.  Co.,  32  N.  Y.  405.  The 
insured  is  only  required  to  furnish  reasonable  information  to  the  insurer,  and  if 
ie  furnishes  the  best  evidence  possessed  by  him  at  the  time,  he  has  done  all  that  can 
be  required  of  him.  Child  y.  Sun  Mut.  Ins.  Co.,  3  Sandf.  (N".  Y.)  26  ;  Barkery. 
Phoenix  Ins.  Co.,  8  John.  (N.  Y.)  307  ;  Lawrence  v.  Ocean  Ins.  Co.,  11  id.  241. 

*  Sims  V.  State  Ins.  Co.,  ante  ;  O'Brien  v.  Com.  Ins.  Co.,  63  K.  Y.  113. 
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for  the  loss.^  The  proofs  of  loss  are  not  evidence  of  the  amount 
or  value  of  the  loss,  but  they  may  be  used  by  the  insurers  to  show- 
fraud  on  the  part  of  the  assured,  or  the  valuation  that  he  placed 
upon  the  property,^  and  for  this  purpose  the  defendant  may  read 
them  to  the  jury,  and  then  introduce  evidence  to  show  their  fals- 
ity .^  They  are  evidence  for  the  plaintiif  only  to  the  extent  of  show- 
ing compliance  with  the  requirements  of  the  policy,  and  cannot  be 
used  to  show  the  amount  or  valjie  of,  the  loss,^  and,  if  admitted 
generally  as  evidence  for  the  plaintiff,  and  read  to  the  jury,  it  ia 
error,  even  though  the  judge  directs  them  to  regard  them  only  as 
proof  of  compliance  with  the  conditions  of  the  policy,*  but,  if  they 
are  admitted  without  objection  on  the  part  of  the  defendant,  they 
are  treated  as  evidence  for  all  purposes.® 

All  that  can  be  required  of  the  insured  is  to  render  as  full  and 
particular  account  of  his  loss  as  the  nature  of  the  case  will  admit 
of,  and  if  all  his  books  and  papers  are  destroyed,  so  that  he  cannot 
itemize  it,  a  general  statement  of  the  gross  amount  of  his  loss,  and 
of  the  nature,  character  and  value  of  the  property  destroyed,  is  a 
compliance  with  the  terms  of  the  policy.'^  Thus,  when  the  policy 
required  that  the  assured  shall,  within  thirty  days,  deliver  to  the 
insurer  a  particular  account  of  loss,  verified  by  oath,  and,  if  re- 
quired, by  his  books  and  papers,"  and  the  books,  papers  and  inven- 
tories were  consumed,  it  was  held  that  the  conditions  of  the  policy 
were  met  by  as  full  and  accurate  an  account  as  the  plaintiff,  with- 
out fraud  on  his  part,  was  able  to  furnish.^ 


'  Campbellv.  Charter  Oak  Ins.  Co.,  10  Allen  (Mass.)  213. 

^  Phoenix  Ins.  Co.  v.  Munday,  5  Cold.  (Tenn.)  547  ;  Southern  Ins.,  etc.,  Co.  v. 
Lewis,  42  Ga.  587. 

3  Howard  v.  City  F.  Ins.  Co.,  4  Ben.  (N.  T.)  502. 

*  Com.  Ins.  Co.  v.  Sennett.  41  Penn.  St.  161  Newmark  v.  Liverpool,  etc.,  Ins.  Co.,. 
30  Mo.  160  ;  LTjcoming  Ins.  Co.  v.  Rubin,  8  Chicago  Leg.  News,  150  ;  Lafayette^ 
etc.,  Ins.  Co.  v.  Winsloio,  66  111.  219. 

^Lafayette,  etc.,  Ins.  Co.  v.  Winslow,  66  111.  219  ;  Lycoming  Ins.  Co.  v.  Eubin.  8 
Chicago  Leg.  Lewis,  150  ;  Phcenix  Ins.  Co.  v.  Lawrence,  4  Met.  (Ky.)  9. 

^  Moore  v.  Protection  Lis.  Co.,  29  Me.  97  ;  Jones  v.  Mechanics'  Ins.  Co.,  36  N.  J. 
29  ;  N.  American  Ins.  Co.  v.  Zaengar,  63  111.  464. 

'  Norton  v.  Rensselaer  Ins.  Co.,  7  Cow.  (N.  Y.)  645. 

*  Hynds  v.  Schenectady  Ins.  Co. ,  11  N".  Y.  554  ;  McLaughlin  v.  Washington, 
etc.,  Ins.  Co.,  23  Wend.  (N.  Y.)  525  ;  Harkins  v.  Quincy  Mut.  F.  Ins.  Co.,  16  Gray 


Notice  anb  Pkooss  or  Loss.  957 

Praud  or  attempt  at. 

Sec.  441.  When  the  policy  contains  a  condition  that  "  any 
fraud  or  attempt  at  fraud  or  any  false  swearing  "  relative  to  the 
property  lost  or  its  value,  the  policy  is  avoided  by  any  false  claim 
fraudulently  made  by  the  assured  in  his  proofs.  But  the  question 
is  one  of  fact  for  the  jury.  Thus,  where  the  assured  by  the  di- 
rection of  the  defendant's  agent  included  in  his  proofs  of  loss,  his 
daughter's  valuable  seal  skin  sacque,  and  where  the  insured  in  his 
proof  stated  the  loss  to  be  f  1017,  when  the  appraiser's  estimate 
was  only  ^694,  it  was  held  to  be  a  question  for  the  jury,  wliether 
the  assured  had  been  guilty  of  a  wilful  intent  to  defraud.^  Where 
the  loss  is  total  and  the  policy  is  valued,  a  notice  that  the  loss  is 
total  is  a  sufficient  compliance  with  a  provision  as  to  preliminary 
proofs.^  Where  the  policy  or  by-laws  require  the  proofs  to  be 
^worn  to  they  must  be  sworn  to  by  the  owner,  consequently  if 
the  wife  is  owner,  proofs  sworn  to  by  the  husband  are  not  suffi- 
cient.^ But  if  such  defective  proofs  are  objected  to  upon  other 
grounds,  the  fact  that  they  were  made  by  the  wife   of  the  assured 


(Mass.)  591.  The  proofs  need  not  follow  the  exact  words  of  the  policy.  Tylers. 
^EtnaF.  Ins.  Co.,  16  Wend.  (N.  Y.)  385  ;  Turley  v.  W.  A.  Fire.  Ins.  Co.  25  id. 
.374,  and  when  they  are  presented,  if  the  insurer  does  not  object  to  their  suffi- 
ciency, but  places  his  refusal  specifically  on  some  other  ground,  it  is  an  admission 
of  their  sufficiency  or  a  waiver  of  proof.  Vose  v.  Robinson,  9  Johns.  (N".  Y.)  192  ; 
McJlMters  v.  fVestchester  Co.  Mut.  Ins.  &c.,  25  Wend.  (N.  Y.)  379  ;  Millers. 
Eagle  Life  &  Health  Ins.  Co.  2  E.  D.  Smith  (N.  Y.)  268  ;  Peacock  v.  iV.  T.  Life 
Ins.  Co.,  1  Bos.  (N".  Y.)  338.  And  it  is  well  settled  that  where  a  refual  to  pay  the 
loss  is  put  upon  grounds  other  than  the  insufficiency  or  defectiveness  of  the  notice 
or  proofs  furnished,  the  company  will  be  held  to  have  waived  objections  of  that 
character.  And  the  reason  upon  which  the  princii)le  is  founded,  equally  justifies 
its  extension,  in  a  proper  case,  to  the  waiver  of  the  proof  altogether.  When  the 
underwriter  refuses  to  pay  because  no  valid  contract  has  been  entered  into,  the 
impression  is  necessarily  conveyed,  and  the  claimant  has  reason  to  believe,  that 
the  refusal  is  made  solely  and  exclusively  on  that  account.  The  company  has  the 
same  power  to  waive  the  condition  entirely,  as  it  has  to  accept  an  imperfect  or 
merely  colorable  performance  of  it.  Conditions  precedent  are  waived  by  such 
conduct,  on  the  part  of  the  party  entitled  to  insist  upon  them,  as  is  in  consistent 
with  the  purpose  to  require  tlie  performance  of  them.  And  contracts  of  insur- 
ance constitute  no  exception  to  the  rule.  Post  v.  ^tna  Ins.  Co.,  43  Barb.  (N.  Y.) 
351. 

1  Dolan  V.  ^tna  v.  Ins.  Co.  22  Hun  (N.  Y.)  396,  see  also  Farmers  Mu.  F.  Ins. 
V.  Gargett,  42  Mich.  280. 

'  Farmers'  Mu.  F.  Ins.  Co.  v.  Moyer  97  Penn  St.  441. 

1  Spooner  v.  Vt.  Mu.  F.  Ins.  Co.,  54  Vt.  15& 
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is  waived.^  So  where  an  agent  knowing  that  the  assured  had 
other  insurance  on  the  property  issued  a  policy  to  him  thereon, 
it  was  held  that  a  condition   against  other  insurance  was  waived.^ 

Magistrate's  certificate. 

Sec.  442.  A  provision  in  a  policy  that  in  case  of  loss  the  insured 
shall  procure  the  certificate  of  the  nearest  magistrate,  must  be 
strictly  complied  ivith,  and  in  case,  of  two  magistrates  near  the  fire, 
any  distance  between  them  is  held  to  be  material.^ 


1  Walsh  V.  Vt.  Mu.  F.  Ins.  Co.,  53  Vt.  351. 

^Putnai7iv.  Com.  Ins.  Co.  IS  Blatch.  (V.  S.  C.  C.)  368. 

5  Thus  in  Leadbetter  v.  JEtna  Ins.  Co.,  13  Me.  265,  it  was  one  of  the  condi- 
tions annexed  to  tlie  policy,  that  in  case  of  loss  the  assured  should  procure  from  a 
magistrate  or  notary  public  most  contiguous  to  the  place  of  the  fire,  not  concerned 
in  interest,  or  related  to  the  insured,  a  certificate,  certifying  to  such  matters  as  the 
policy  provided.  After  the  property  was  destroyed,  the  plaintiff  applied  to  the 
nearest  magistrate  for  such  a  certificate,  but  he  refused  to  give  it,  and  lie  then 
applied  to  and  secured  the  certificate  of  the  next  nearest.  The  court  held  that  the 
procurement  of  such  3.  certificate,  was  a  condition  precedent  to  the  plaintiff's  right 
of  recovery.  Worsley  v.  Wood,  6  T.  K.  710  ;  7  Cow.  (N.  Y.)  402.  In  Johnson  v. 
Phoenix  Ins.  Co. ,  112  Mass.  49,  an  action  was  brought  on  a  policy  of  insurance  on 
a  house  against  fire.  The  policy  required  the  assured  to  "  produce  a  certificate, 
under  the  hand  and  seal  of  a  magistrate,  notary  public  or  commissioner  of  deeds 
(nearest  to  the  place  of  the  fire  not  concerned  in  the  loss  as  a  creditor  or  otherwise, 
nor  related  to  the  assured),  stating  tliat  he  has  examined  the  circumstances 
attending  the  loss,  knows  the  character  and  circumstances  of  the  assured,  and 
verily  believes  that  the  assured  has  without  fraud  sustained  loss  on  the  property 
insured,  to  the  amount  which  such  magistrate,  notary  public  or  commissioner  of 
deeds  shall  certify  ; "  and  provided  that  until  such  certificate  was  produced,  the 
loss  should  not  be  payable.  At  the  close  of  the  evidence  it  was  conceded  by  both 
parties  that  the  plaintiff  did  not  furnisli  the  certificate  of  a  magistrate,  notary 
public  or  commissioner,  as  required  in  the  policy  ;  and  that  before  the  suit  was 
brought  the  plaintiff  applied  to  two  magistrates  for  such  a  certificate,  but  did  not 
get  one,  and  thereupon  did  not  furnish  any  certificate.  The  defendant's  counsel 
requested  the  presiding  judge  to  rule  that,  if  no  certificate  was  furnished,  the 
plaintiff  could  not  maintain  his  action,  unless  the  company  had  waived  the  right 
to  a  certificate  ;  and  that  there  was  no  sufficient  evidence  to  warrant  the  jury  in 
finding  that  the  company  had  waived  its  right  to  such  a  certificate.  Tlie  presid- 
ing judge  granted  the  second  prayer,  that  there  was  no  evidence  of  a  waiver,  and 
refused  the  first,  to  which  refusal  exception  was  taken  by  the  defendant.  The 
presiding  judge  ruled,  for  the  purposes  of  the  trial,  that  if  the  plaintiff,  in  good 
faith,  applied  to  the  proper  magistrate  for  such  a  certificate,  with  a  real  desire  to 
get  one,  and  the  magistrate  refused,  this  excused  the  plaintiff  from  furnisliing  such  a 
certificate,  and  the  plaintiff  could  then  maintain  the  action  without  having  furnished 
a  certificate  ;  to  which  ruling  the  defendant  excepted.  The  verdict  was  for  tho 
plahitiff,  and  the  defendant  alleged  exceptions.     Upon  appeal,  the  ruling,  the-  nisi 
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It  seems  however  that  this  condition  may  be  waived,  and  such 
waiver  may  be  implied.     Thus,  when  a  certificate  was  procured 


prius  judge  reversed.  Gray,  J.,  saying  :  "  The  position  of  the  defendant  in  this 
case  is  sustained  by  a  uniform  current  of  autliorities,  beginning  with  a  series  of 
decisions  made  upon  full  argument  in  England  soon  after  policies  of  fire  insur- 
ance first  came  into  common  use.  The  earliest  case  in  the  reports  was  decided  in 
1785.  The  condition  of  the  policy  there  sued  on  required  the  assured  to  'procure 
a  certificate,  under  the  hands  of  the  minister  and  cliurchwardens,  together  with 
some  other  reputable  inhabitants  of  the  parish  not  concerned  in  such  loss,'  to  sub- 
stantiate the  same  facts  as  are  specified  in  the  conditions  now  before  us,  and  pro- 
vided that  until  such  certificate  should  be  made  and  produced,  the  loss  money 
should  not  be  payable  :  The  declaration,  besides  averring  compliance  with  the 
condition  in  other  respects,  alleged  that  the  minister  of  the  parish,  at  the  time  of 
the  loss  and  long  before,  resided  at  a  distance  from  and  out  of  the  parish,  and 
was  wliolly  unacquainted  with  the  character  and  circumstances  of  the  assured, 
and  wholly  unable  to  make  such  a  certificate  as  the  policy  required.  After  ver- 
dict for  the  plaintiff,  judgment  was  arrested  by  the  Court  of  Common  Bench,  on 
the  ground  that  the  stipulation  to  produce  the  specified  certificate  was  a  condi- 
tion precedent  to  the  right  to  sue  upon  the  policy.  Oldmaii  v.  Bewicke,  2  H.  Bl. 
677,  note.  In  1789,  in  an  action  on  a  policy  containing  the  same  words,  the  decla- 
ration alleged  that  the  assured  applied  to  the  minister  and  churchwardens,  and  to 
many  respectable  inhabitants  for  the  certificate  required,  but  that  the  defendants, 
by  false  insinuation  and  promises  of  identity,  prevailed  upon  them  to  refuse  to 
sign  it.  The  defendants  pleaded  that  they  did  not  do  so,  and  that  the  plaintiff 
had  not  procured  the  certificate  required  by  the  policy.  The  plaintiff  demurred 
to  the  plea.  After  an  able  argument  in  support  of  the  demurrer,  the  saine  court, 
stopping  the  opposing  counsel,  '  said  the  matter  was  too  clear  to  admit  of  a  doubt, 
and  accordingly  gave  judgment  for  the  defendants.'  BouUedrje  v.  liurrell,  1  H. 
Bl.  254.  In  another  case,  in  1795,  in  which  the  clause  in  question  differed  only 
in  omitting  to  declare  that  the  loss  should  not  be  paid  until  the  certificate  was 
produced  ;  and  the  declaration  alleged,  and  the  jury  found,  that  the  minister  and 
churchwardens  refused  to  sign  a  certificate  wi-ongly  and  unjustly,  and  without 
any  reasonable  or  probable  cause,  the  Court  of  Common  Bench  (a  majority  of  the 
members  of  which  had  been  changed  since  the  decision  last  mentioned),  being 
divided  in  opinion,  gave  judgment  pro /orma  for  the  plaintiff,  in  order  that  a  writ 
of  error  might  be  brought.  WoodY.  Worsleij,2  H.  Bl.  574.  And  that  judgment 
was  unanimously  reversed  in  the  King's  Bench,  after  thorough  discussion  at  the 
bar  and  by  all  judges.  Worsleij  v.  Wood,  6  T.  R.  710.  The  reasons  for  the 
decision  were  in  brief,  that  the  insurers,  in  order  to  protect  themselves  against 
fraud,  liad  the  right  to  say,  and  by  the  terms  of  the  policy  had  said,  that  they 
would  pay  no  loss  except  upon  the  certificate  of  the  persons  specified  ;  and  that 
the  assured  by  accepting  the  policy,  assented  to  the  condition,  and  came  within 
the  rule  by  which  one  who  engages  for  the  act  of  a  stranger  must  procure  the  act 
to  be  done,  and  the  refusal  of  the  stranger,  without  the  interference  of  the  other 
party,  is  no  excuse.  In  a  case  in  the  Privy  Council  in  1829,  upon  an  appeal  from 
Canada,  these  cases  were  considered  to  have  settled  the  law  upon  the  subject, 
Scott  V.  Phcenixins.  Co.,  Stuart,  .354.  And  it  was  admitted  at  the  argument  of 
the  present  case  that  they  have  never  been  denied  or  doubted  in  England.  See 
also,.Jlfasoji  V'.  Harvey,  SE.xcheq.  819;  Lamjell  v.  Mut  Ins.  Co.,  17  Upper  Canada, 
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from  a  magistrate,  but  he  was  not  the  nearest  magistrate,  and  it, 
-with  the  other  proofs,  was  given  to  the  agent  of  the  defendants, 


Q.  B.  524.  The  American  decisions  upon  the  question  are  to  the  same  efiect.  The 
-Supreme  Court  of  the  United  States  has  lield  that  where  a  policy  provided  that 
until  the  production  of  a  certificate  of  a  magistrate  or  notary  of  the  town  or 
•county  in  which  the  fire  happened,  to  the  same  facts  which  are  specified  in  the 
condition  now  before  us,  tlie  loss  should  ^ot  be  payable ;  and  the  assured  obtained 
a  certificate  from  such  a  magistrate,  which  did  not  fully  comply  with  the  require- 
ments of  the  condition ;  no  action  could  be  maintained  upon  the  policy,  unless  the 
want  of  a  certificate  in  the  requisite  form  had  been  waived  by  the  defendant. 
Columbian  Ins.  Co.  v.  Lawrence,  2  Pet.  25,  and  10  id.  507.  The  courts  of  several 
States  have  held  a  stipulation  like  that  in  the  present  case,  requiring  a  certificate 
irom  the  nearest  magistrate,  to  be  a,  condition  precedent,  which  must  be  complied 
with  according  to  its  terms  before  an  action  can  be  brought  upon  the  policy. 
Leadhetter  v.  ^tna  Ins.  Co.,  13  Me.  265;  Inmanv.  Western  Ins.  Co.,  12  Wend. 
452,  456,  et  seq.;  ^tna  Ins.  Co.  v.  Tyler,  16  id.  385,  391,  401  ;  Turley  v.  North 
American  Ins.  Co.,  25  id.  374;  Eoumage  v.  Mechanics  Ins.  Co.,  1  Green  (X.  J.) 
110;  Protection  Ins.  Co.  v.  Pherson,  5  Ind,  417;  Noonan  v.  Hartford  Ins.  Co.,  21 
Miss.  81  ;  Cornell  v.  Hope  Ins.  Co.,  3  Martin  (N.  S. )  223.  The  exact  question  has 
never  been  decided  in  this  commonwealth.  But  it  has  been  held  by  this  court 
that  compliance  with  the  condition  as  to  proof  of  loss  in  other  respects  is  essen- 
tial, unless  waived  by  the  insurers,  and  that  an  error  in  the  statement  cannot  be 
-cured  by  evidence  at  the  trial.  Welcome  v.  People  Ins.  Co.,  2  Gray,  480;  Shaw- 
mut  Suyar  Refininrj  Co.  v.  People's  Ins.  Co.,  12  id.  535;  Campbell  y.  Charter  Oak 
Ins.  Co.,  10  All.  213.  And  in  the  last  case,  the  court  referred  to  Worsley  v.  Wood, 
above  cited,  as  laying  down  the  true  rule.  At  the  trial  of  the  present  case,  it 
was  admitted  that  the  plaintiff  did  not  furnish  the  certificate  required  by  the 
policy,  and  there  was  no  evidence  that  the  defendant  did  anything  to  prevent  his 
getting  a  certificate  or  to  waive  the  want  of  one.  His  application  in  good  faith  to 
the  proper  magistrate  for  the  requisite  certificate  could  not  enable  him  to  main- 
tain the  action  ;  for  the  condition  precedent  to  his  right  to  sue  was  not  that  he 
should  use  his  best  efforts  to  procure,  but  that  he  should  procure,  the  certificate. 
He  has  not  therefore,  proved  the  case  upon  which  the  defendant  promised  to 
indemnify,  him.''  In  Protection  Ins.  Co.  v.  Pherson,  5  Ind.  417,  a  policy  was 
issued  to  the  plaintiff  with  a  provision  similar  to  that  embraced  in  the  previous 
■case ,  and  the  plaintiff  after  a  loss  under  his  policy  applied  to  the  nearest  magis- 
trate for  a  certificate,  which  was  refused,  and  he  then  applied  to  the  next  nearest 
magistrate  who  resided  over  a  mile  farther  from  the  fire' than  the  magistrate  first 
applied  to.  Held  that  no  recovery  could  be  had.  The  compliance  must  be  lit- 
eral. Worsley  v.  Wood,  6  T.  E.  710;  Dawes  v.  N.  E.  Ins.  Co.,  7  Cow.  (N.  Y.) 
462;  Columbian  Ins.  Co.  v.'  Lawrence,  2  Pet.  (U.  S.)  35.  In  Turley  y.  The  North 
American  F.  Ins.  Co.,  25  "Wend.  (N.  Y.)  574,  it  was  held  that  a  strict  literal  com- 
pliance with  such  a  provision  is  not  required,  but  that  a  substantial  compliance  h, 
sufficient.  In  that  case  it  appeared  that  the  certificate  of  a  magistrate  or  notary 
public  most  contiguous  to  the  place  of  the  fire,  should  be  produced.  The  plain- 
tiff  procured  the  certificate  of  a  magistrate  three  or  four  blocks  from  the  fii-e,  but 
it  appeared  that  there  was  a  notary  public  who  resided  across  the  street  a  few  feet 
nearer,  and  the  company  among  other  things  objected  to  the  insufficiency  of  the 
certificate.    Nelson,  J.,  in  commenting  upon  this  point,  said:   "  It  seems  that  the 
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who  made  no  objection  to  the  instrument  on  that  account,  and 
promised  to  pay  the  loss,  and  no  objection  was  made  until  the  trial* 
it  was  held  that  the  defect,  if  any,  was  waived  by  the  company.^ 


residence  of  a  notary  happens  to  be  a  few  feet  nearer  the  fire,  than  the  office  of 
the  judge,  and  we  are  asked  to  go  into  a  nice  calculation  of  distances,  and  settle 
the  point  upon  the  law  of  measurement  De  minimis,  etc.,  is  a  sufficient  answer 
to  the  objection.  TJie  spirit  of  the  condition,  requires  no  such  mathematical  pre- 
cision from  the  assured.  Its  object  is  completely  secured  by  the  proximity  of  the 
certifying  magistrate."  But  in  this  case  there  was  really  another  ground  upon 
■which  the  case  could  have  been  placed.  It  seems  that,  unless  the  policy  requires 
that  the  certificate  shall  be  procured  from  the  magistrate  residing  nearest  the  fire, 
the  office  is  to  be  regarded  in  ascertaining  the  place  most  contiguous,  and  in  this 
case  while  it  was  shown  that  the  notary  resided  nearest  the  fire,  it  did  not  appear 
that  his  office  was  nearest.  A  policy  required,  in  case  of  loss,  a  certificate  of  cer- 
tain facts  from  the  nearest  magistrate  or  notary  public.  On  the  22d  of  March 
following  a  loss  in  January,  a  certificate  of  a  notary  public  was  sent  and  was  not 
objected  to  by  the  company  until  the  day  of  trial,  when  they  set  up  that  another 
Tiotary  public  lived  about  one  square  nearer  to  the  property  lost.  One  witness 
positively  testified  to  a  promise  by  the  company's  agent  to  pay  the  loss.  Held  that 
the  company  had  waived  their  right  to  object  to  the  certificate.  Byrne  v.  liisiny 
Sun  Ins.  Co.,  20  Ind.  103,  and  in  the  same  case  it  was  held  that  it  need  not  be 
averred,  in  pleading,  that  the  notary,  whose  certificates  formed  a  part  of  the  pre- 
liminary proof  of  loss,  was  the  nearest  notary  to  the  place  of  the  fire,  if  the  certifi- 
cate is  received  without  objection ;  if  there  is  a  formal  defect  in  the  proof,  excep- 
tion should  be  taken  in  time  for  the  assiu'ed  to  correct  it,  and  the  defendant  takes 
the  burden  of  establishing  it. 

'^  Byrne  v.  Rising  Sun  Ins.  Co.,  20 Ind.  103;  See  Peoria  M.  &  F.  Ins.  Co.  v.  Wals- 
ner,  22  Ind.  73  ;  Franklin  Fire  Ins.  Co.  v.  Chicago  Ice  Co.,  36  Md.  102;  11  Am. 
Kep.  469;  American  Central  Ins.  Co.,  Botlischild  82  111.  166.  So  where  the  insurer 
•does  not  object  on  the  ground  that  no  certificate  has  been  furnished,  but  refuses 
upon  other  grounds.  Bilbrough  v.  Metropolis  Ins.  Co.,  5  Duer,  (N.  Y.)  587;  Bailey 
V.  Hope  Ins.  Co.,  56  Me.  474;  O'Mell  v.  Buffalo  F.  Ins.  Co.,  3  N.  Y.  122;  Brown 
V.  Kings  Co.  Ins.  Co.,  31  How.  Pr.  (N.  Y.)  508.  Where  no  objection  is  made,  the 
production  of  the  certificate  is  waived.  Thus,  where  the  certificate  was  required  by 
.the  policy  to  be  under  seal,  but  was  not,  and  no  objection  was  made,  the  defect  was 
held  to  have  been  waived.  McMasters  v.  Westchester,  etc.,  Ins.  Co.,  25  Wend. 
(N.  Y.)375;  VanDeusenv.  Charter  Oak  Ins.  Co.,  1  Eobt.  (N.  Y.)  55.  A  policy 
required  that  a  magistrate  should  certify  that  the  notice  of  the  loss  was  sworn  to 
-before  him,  and  that  he  believed  it  to  be  true.  The  magistrate  certified  that  it  was 
sworn  to  before  him,  and  that  he  believed  that  the  insured  had  really,  by  misfort- 
une, and  without  fraud  or  evil  practice,  sustained,  by  the  fire,  damage  to  the 
amount  stated  in  the  affidavit.  It  was  held  to  be  sufficient.  The  notice  of  the  loss, 
thus  sworn  to  and  certified,  reached  the  defendants  in  March,  and  no  objection  to 
its  sufficiency  was  made  by  them  until  after  the  suit  was  brought  in  August  follow- 
ing. It  was  held  that  this  was  an  an  acceptance  of  the  certificate  as  a  satisfactory 
■compliance  with  the  requirements  of  the  policy.  Lockwood  v.  Middlesex  Mut.  As- 
surance Co.,  47  Conn.  553.  The  magistrate's  certificate  is  not  competent  evidence 
•of  the  value  of  the  property  destroyed.  Farrellv.  .^tna  Ins.  Co.,  7  Baxt.  (Tenn.) 
61 
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Where  the  policy  required  a  certificate  of  the  nearest  magistratej 
but  instead  of  furnishing  that,  the  insured  furnished  the  certificate 
of  a  reputable  citizen,  and  no  objection  was  made  thereto  by  the 
insurers,  the  court  left  it  for  the  jury  to  say  whether  the  produc- 
tion of  the  certificate  was  waived,  and  they  having  found  that  it 
was,  the  verdict  was  sustained.^  And  where  a  defective  certificate 
is  served,  and  no  objections  are  made  thereto,  the  defects  are 
waived.^  But  where  there  has  baen  no  attempt  to  supply  the  cer- 
tificate, the  fact  that  the  company  has  received  proofs  of  the  loss 
and  retained  them  for  a  long  time  without  objecting  to  the  pay- 
ment of  the  loss  on  other  grounds,  does  not  operate  as  a  waiver  of 
this  condition.^  Where  performance  of  this  condition  is  rendered 
impossible,  because  of  the  refusal  of  the  nearest  magistrate  to  give 
a  certificate,  no  recovery  can  be  had.  The  assured  is  bound  abso- 
lutely to  comply  with  the  requirement,  and,  unless  the  insurer  has 
been  instrumental  in  procuring  the  magistrate  to  refuse  to  give 
the  certificate,  the  insurer  is  discharged,*  or  unless  the  magistrate 
is  disqualified  because  of  relationship,  or  because  of  the  pendency 
of  proceedings  before  him  against  the  assured  for  arson  in  burning 
the  premises,  in  which  case  it  is  regarded  as  the  intention  of  the 
parties  that  the  certificate  shall  be  given  by  the  next  nearest 
magistrate  who  is  not  disqualified  hy  interest  or  prejudice.^     Where 


542.  A  provision  in  the  policy,  requiring  the  certificate  accompanying  the  proofs  of 
loss  to  be  given  by  the  nearest  magistrate  should  receive  a  reasonable  rather  than  a 
literal  conbtruction ;  nice  distinctions  as  to  distance  should  not  be  indulged.  But 
see  GilUgan  v.  Commercial  Ins.  Co.,  20  Hun.  (N.  Y. )  93 ;  where  a  certificate  of  a 
notary  having  an  office  twenty-five  rods  from  the  fire,  was  held  insufficient,  other 
notaries  having  their  offices  a  few  rods  nearer.  Williams  v.  Niagara  Fire  Ins.  Co- 
50  Iowa  561. 

^Taylor -v.  Roger  Williams  Ins.  Co.,  51  N.  H.  50.  Wliere  a  certificate  was  fu:^ 
nished,  but  not  of  the  nearest  magistrate,  and  no  objection  was  made  upon  that 
ground,  it  was  held  that  the  insurer  was  estopped  from  proving  that  the  magistrate 
was  not  the  nearest.  Byrne  v.  Rising  Sun  Ins.  Co.,  20  Ind.  103;  Phoenix  Ins.  Co., 
V.  Taylor,  5  Minn.  492;  Germania  Ins.  Co.  v.  Curran,  8  Kan.  9;  Wriglity.  Hartford 
Ins.  Co.,  36  Wis.  522;  Killips  v.  Putnam  Ins.  Co.,  28  id.  472. 

^Daniels  v.  Equitable  Ins.  Co.,  50  Conn.  557. 

'  Turley  v.  N.  American  Ins.  Co.,  25  Wend.  (N.  Y.)  374. 

■*  Johnson -v.  Phoenix,  Ins.  Co.,  ante;  ^tna  Ins.  Co.,  v.  Tyler,  ante;  Moodyv. 
.Mtnalns.  Co.,  ante;  Protection  Ins.  Co.  y.  Pherson,  ante  ;  Roumage  v.  Mechan- 
ics' Ins.  Co. 

«  Wright  v.  Hartford F.  Ins.  Co.,  36  Wis.  522.    In  Dolliver  v.  St.  Joseph  Ins.  Co. 
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the  statute  prescribes  the  manner  in  which  proofs  of  loss  shall  be 
made,  the  mode  prescribed  by  statute  prevail  over  the  conditions 
of  the  policy.  Thus,  where  the  policy  required  the  assured  to 
procure  a  certificate  from  the  nearest  magistrate,  while  tlie  statute 
provided  that  he  should  procure  the  certificate  of  a  magistrate,  it 
was  held  that  if  a  magistrate's  certificate  was  procured,  it  was 
sufficient,  whether  it  was  the  certificate  of  the  nearest  magistrate 
or  not.i  Where  the  nearest  magistrate  is  related  to  the  assured, 
or  interested  or  concerned  in  the  loss  in  any  way,  the  certificate  of 
the  next  nearest  magistrate  is  sufficient.  The  condition,,  in  this 
respect,  being  interpreted  as  though  it  read,  "the  certificate  of  the 
nearest  magistrate  not  concerned  in  the  loss."  Thus,  where  the 
assured  applied  to  the  nearest  magistrate  for  a  certificate,  and  he 
refused  to  give  it,  and  made  a  complaint  against  the  assured  for 
arson,  charging  him  with  setting  fire  to  the  property  embraced  in 
the  loss,  and  the  insured  produced  the  certificate  of  the  next  near- 
est magistrate,  the  court  held  that  it  was  a  compliance  with  the 
terms  of  the  policy,  as  the  nearest  magistrate  was  concerned  in  the 
loss  to  such  an  extent  as  to  excuse  the  assured  from  procuring  his 
certificate.^  If  the  magistrate's  certificate  is  defective  in  form,^  or 
in  substance,*  the  insurer  must  seasonably  object  thereto,  specifi- 
cally designating  the  ground  of  objection,  or  the  defects  will  be 
treated  as  waived.  So,  too,  where  no  certificate  is  furnished,  un- 
less called  for  by  the  assured,  or  the  proofs  are  objected  to  upon 


131  Mass.  .39  ;  a  fire  insurance  policy  provided  tliat  a  loss  under  it  should  not  be 
paid  until  the  assured  produced  a  certificate  to  certain  facts  from  a  magistrate  "  not 
concerned  in  tlie  loss  as  creditor."  It  was  held  that  a  certificate  from  a  magistrate 
who  was  a  creditor  of  assured  personally  was  a  compliance  with  the  condition.  The 
production  of  such  certificate  was  a  condition  precedent  to  the  right  to  sue  unless 
the  insurer  prevented  or  waived  such  production.  Johnson  v.  Phoenix  Ins.  Co.,  112 
Mass.  49.  The  phrase  " not  concerned  in  the  loss  as  a  creditor"  cannot  be  sup- 
posed to  disqualify  every  magistrate  who  may  chance  to  be  a  creditor,  even  to  a 
small  amount,  of  the  assured ;  and  it  is  to  be  interpreted  as  requiring  the  certificate 
of  a  magistrate  who  is  not  concerned  in  the  loss  by  reason  of  having  an  interest  in 
the  property  insured,  or  in  the  policy,  as  security  for  an  obligation  to  him.  The 
certificate  was  therefore  sufficient. 

'  Bailey  v.  Sope  Ins.  Co. ,  .56  Me.  474. 

2  Wright  V.  Atlantic  Ins.  Co.,  36  Wis.  522. 

"McMasters  v.  Westchester,  etc.,  Ins.  Co.,  2.5  Wend.  (N.  Y.)  379. 

^Turley  v.  N.  American  Ins.  Co.,  ante;  Germania  F.  Ins.  Co.,  v.  Curran,8 
Kan.  9. 
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that  ground,  within  a  reasonable  time,  the  defect  is  waived,  and 
cannot  afterwards  be  set  up  by  the  insurer  to  defeat  its  liability 
upon  the  policy.^  And  this  is  so,  even  though  the  insured  is,  be- 
fore proofs  of  loss  are  furnished,  informed  by  the  insurer  that  com- 
pliance with  the  requirements  of  the  policy  as  to  proofs  of  loss,  to 
the  very  letter,  will  be  insisted  on.  It  is  not  what  a  person  does 
or.  says  before  an  act  is  done  by  another,  that  determines  their 
legal  status,  hut  what  is  said  or  *done,  or  omitted  to  be  done,  after 
the  act  is  consummated?  If  the  insured  neglects  to  procure  the 
certificate  of  the  nearest  magistrate,  and  no  objection  is  made  to 
the  proof  upon  that  ground,  the  defect  is  waived.^ 

Where  the  insurer  specifically  objects  to  the  certificate  upon  one 
ground,  as,  that  it  was  not  given  by  the  nearest  magistrate,  he  is 
precluded  from  setting  up  an  objection  thereto  upon  any  other 
ground,  at  the  trial ;  as,  that  it  is  informal,  or  does  not  comply 
with  the  policy  as  to  what  should  be  stated,  etc.*  As  to  whether 
the  production  of  a  certificate,  or  the  defects  therein  have  been 
waived  by  the  insurer,  as  well  as  whether  the  certificate  was  fur- 
nished in  a  reasonable  time,  are  questions  for  the  jury.^  ' 

The  same  rules  apply  where  the  policy  requires  the  certificate 
of  a  minister,  two  reputable  citizens,  a  builder,  etc.,  and  strict 
compliance  in  there  respects  must  be  observed.  Whether,  where 
the  policy  requires  the  certificate  of  one  or  more  reputable  citi- 
zens, the  assured  takes  the  burden  of  proving  their  respectability^ 
does  not  seem  to  have  ever  been  passed  upon.  But,  there  is  prob- 
ably no  question  but  that  the  production  of  a  certificate  of  any 
person  is,  -prima  facie,  a  compliance,  as  the  law  will  presume  every 


1  Taylor  v.  Roger  Williams  Ins.  Co.  -51  X.  H.  50 ;  Fireman's  Ins.  Co.  v.  Cran- 
dall,  33  Ala.  0. 

^  Fireman' s  Ins.  Co.  v.  Crandall,  ante. 

'Killips  V.  Putnam  Ins.  Co.,  28  Wis.  472  ;  O'Neil  y.  Buffalo  Ins.  Co.,  3  N.  T. 
122  ;  Bryne  v.  Bisiny.  Sun  Ins.  Co. ,  20  Ind.  103.  Wliere  the  policy  requires  the 
production  of  a  certificate  of  an  officer,  before  the  loss  is  payable,  and  no  word  or 
act  has  been  done  by  the  assurer  to  mislead  the  insured  or  throw  him  off  his  guard 
mere  silence  is  not  enough  from  which  to  infer  a  waiver  of  this  condition  of  the 
policy.     Mueller  v.  South  Side  Fire  Ins.  Co.,  87  Penn.  St.  399. 

»  Bailey  v.  Hope  Ins.  Co.  ante, 

^Columbian  Ins.  Co.  v.  Lawrence,  10  Pet.  (U.  S.)  507;  Taylor  v.  Boger  Wil- 
liams' Ins.  Co.,  ante. 
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person  to  be  reputable  until  proved  to  be  otherwise.  But  the  in- 
surer may  prove  that  they  are  not  reputable  citizens,  and,  in  that 
event,  the  assured  must  fail  in  his  action.  So,  in  reference  to  the 
certificate  of  the  nearest  magistrate,  etc.,  the  condition  being  a 
condition  precedent,  the  assured  takes  the  burden  of  showing  full 
compliance,  consequently,  must  show  that  the  certificate  was 
given  by  the  nearest  magistrate,  or  a  valid  excuse  for  the  failui'e. 
In  determining  the  question,  the  office  of  the  magistrate,  if  he  has 
one,  is  presumed  to  be  intended,  rather  than  his  place  of  resi- 
dence.^ 

The  Supreme  Court  of  Pennsylvania  has,  in  a  recent  case,  made 
a  very  sensible,  and,  as  we  believe,  just  decision  relative  to  pro- 
visions of  this  character  in  a  policy .^  In  that  case,  one  Block  resid- 
ing and  doing  business  in  New  York,  applied  to  one  Heller,  an 
insurance  broker,  to  place  insurance  on  his  stock  and  fixtures. 
Heller  passed  the  application  over  to  Anderson,  another  broker, 
who  in  turn  sent  it  to  Harrisburg,  to  one  Huntziuger,  the  general 
agent  of  a  Philadelphia  insurance  company.  Huntzinger  placed 
the  risk  with  his  company,  who  sent  him  a  policy  in  Block's  name. 
This  policy  contained  conditions  to  the  effect  that  the  premiums 
must  be  jDaid  at  the  office  of  the  company  in  Philadelphia,  or  to  an 
agent  expressly  authorized  in  writing  to  receive  them ;  also 
that  in  case  of  loss  there  must  be  furnished  a  certificate 
under  the  hand  and  seal  of  the  chief  of  the  fire  department, 
stating  that  tlie  assured  had  honestly  sustained  the  loss  ;  and 
finally  that  the  police  would  not  be  valid  "  until  countersigned 
by  Huntzinger  at  Harrisbui'gh."  Huntzinger  countersigned 
the  policy  and  forwarded  it  to  Anderson,  who  gave  it  to  Heller 
for  Block.  On  January  14,  1881,  Heller  paid  the  premium, 
which  he  had  previously  received  from  Block,  to  Anderson. 
That  night  the  insured  property  was  damaged  by  fire.  On  Janu- 
aiy  25, 1881,  Anderson  forwarded  the  premium,  with  others,  to  Hunt- 
zinger, in  the  regular  course  of  business  between  them.     The  latter 


1  Turley  v.  N.  A.  Ins.  Co.,  25  Wend.  (N.  Y.)  374;  2  Ben.  F.  I.  C.  50. 

2  Mutual  F.  Ins.  Co.  v.  Block,  (Penn.  S.  C.  Pit.  5,  1885,)  33  Alb.  L.  J.  137. 
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refused  to  receive  it,  and  the  company  declined  to  pay  the  loss.  In  a 
suit  by  Block  on  his  policy,  it  was  held  that  he  was  entitled  to  re- 
cover. Huntzinger  was  the  duly  accredited  agent  of  the  company, 
and  did  not  exceed  his  authority  in  countersigning  and  forward- 
ing the  policy.  He  was  also  Anderson's  principal.  The  com- 
pany knew  the  risk  was  in  New  York,  and  that  Huntzinger  must 
place  it  through  an  agent  in  that  city.  It  was  not  error,  there- 
fore, for  the  court  to  refuse  to  charge  that  the  company  was  not 
liable  unless  the  premium  was  paid  in  Philadelphia  or  to  an  agent 
authorized  in  writing  to  receive  it;  but  to  leave  it  to  the  jury, 
whether  the  course  of  dealing  by  the  company  did  not  justify 
the  belief  that  Anderson  was  duly  authorized  to  receive  the  pre- 
mium. Block  did  not  furnish  the  certificate  from  the  chief  of 
the  fire  department,  because  that  officer  refused  to  become  a  party 
to  adjustments.  The  court  held  that  the  production  of  the  cer- 
tificate was  not  material,  and  that  the  company  had  no  right  to 
require  it. 

Upon  the  same  principle,  it  seems  to  us,  the  assured  may 
be  absolved  from  the  production  of  the  certificate  of  a  magi- 
strate, minister,  etc.,  as  to  the  nature  and  bona  fides  of  the  loss,  al- 
though, as  will  be  seen  from  the  cases  referred  to  in  this  section 
the  courts  held  otherwise.  In  a  case  before  the  Supreme  Court 
of  the  District  of  Columbia,^  a  question  arose  as  to  the  validity  of 
a  clause  in  the  policy  which  required,  as  a  condition  precedent 
to  its  liability,  that  its  surgeon-in-chief,  should  be  of  the  opinion 
that  the  assured  did  not  die  of  intemperance,  and  the  court  held 
that  this  was  a  valid  condition,  and  that,  xinless  the  surgeon-in- 
chief  of  the  company  was  of  such  opinion,  a  recovery  could  not 
be  had.  We  question  the  soundness  of  this  opinion,  although 
the  court  announced  the  doctrine  as  being  unquestionable. 
It  is  doubtless  true,  that  the  courts  always  have,  and  always 
will  enforce  contracts  of  parties  for  the  submission  of  their 
difference  to  arbitration,  where  the  contract  is  fair,  and  above 
suspicion,  but,   it  is  not   believed  that  courts   will   be   inclined 


1  Campbell  Y.  Am.  Popular  L.  Ins.  Co.,  1  MacArthur  (U.  S.)  246. 
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to  support  sucli  contracts  where  the  person  to  whom  the  question 
is  to  be  submitted,  stands  in  such  a  relation  to  one  of  the  parties 
as  to  render  it  more  than  probable  that  his  decision  would  be  biased 
and  prejudiced.  Public  policy  and  every  principle  of  justice 
alike  forbid  the  enforcement  of  any  such  provision.  It  might 
with  the  same  propriety  be  held  that  a  provision  that  the  com- 
pany would  pay  if  it  elected  to  do  so,  is  valid. 


Defective  proofs. 

Sec.  452.  Where  defective  proofs  have  been  made,  a  refusal 
to  pay  upon  special  grounds,  or  a  denial  of  liability  unless  specially 
predicated  upon  the  defects  in  the  preliminary  proofs,  is  a  waiver  of 
all  defects  therein,  and  estops  the  insurer  from  insisting  upon  them 
to  defeat  his  liability} 


^  Sogers  v. Traders'  Ins.  Co.,  6  Paige  Ch.  (IT.  Y.)  583  ;  Ayres  v.  Hartford  Ins. 
Co.,  17  Iowa,  176  ;  Frances  v.  Somerville,  etc.,  Ins.  Co.,  25  N".  J.  L.  78  ;  Franklin, 
etc.,  Ins.  Co.,v.  Coates,  14  Md.  28.5  ;  Post  v.  ^tna  Ins.  Co.,  43  Barb.  (N.  Y.)  351  ; 
Franklin,  etc.,  Ins.  Co.,  Updecjraff,  43  Penn  St.  350  ;  Firemans  Ins.  Co.,  v.  Cran- 
daH,.33  Ala.  9;  Lewis  v.  Monmouth,  etc.,  Ins.  Co. ,  52  Me.  492 ;  Hartford,  etc.,  Ins.Co., 
V.  Harmer,  2  Ohio  St.  45;  Gt.  Western,  etc.,  Ins.  Co.,  v.  Staaden,  26111.  360;  Bailey 
V.  Hope  Ins.  Co.,  56  Me  474  ;  Frances^.  Ocean  Ins.  Co.,  6  Can.  404.  When  the 
requirements  of  the  policy  have  not  been  complied  with  as  to  proofs  of  loss,  and 
payment  is  declined  upon  other  grounds,  all  defects  are  waived.  Underhill  v. 
Agawam  Ins.  Co.,  6  Cush.  (Mass.)  440  ;  Clark  v.  N.  E.  Miit.  F.  Ins.  Co.,  6  id. 
342  ;  ^tna  Ins.  Co.,  v.  Tyler,  16  Wend.  (N.  Y.)  .385;  Heathv.  Franklinlns.  Co.,  1 
Cusb.  (Mass.)  257  ;  Vos  v.  Robinson,  9  John.  (N.  Y.)  192;  McMnsters  v.  Westches- 
ter, etc.,  Ins.  Co.,  25  Wend.  (N.  Y.)  379.  Failure  to  object  to  the  proofs  of  loss 
furnished  within  a  reasonable  time,  and  a  refusal  to  pay  upon  other  grounds,  is  a 
waiver  of  defect  in  the  proots.  Graves  v.  Washington,  etc.,  Ins.  Co.,  12  Allen 
(Mass.)  391  ;  Martin  v.  Fishing  Ins.  Co.,  20  Pick.  (Mass.)  389  ;  Heath  v.  Franklin 
Ins.  Co.,  1  Cush.  (Mass.)  257  ;  Rathhone  v.  City  etc.,  Ins.  Co.,  31  Conn.  193;  Bart- 
lett  V.  Union  Mut.  Ins.  Co.,  46  Me.  .500;  Dean  v.  ^tna  Life  Ins.  Co.,  4  T.  &  C.  (K. 
Y.)  497  ;  Parker  v.  Amazon  Ins.  Co.,  34  Wis.  363.  In  Unthank  v.  Traveler.^'  Ins. 
Co.,  4  Biss.  (U.  S. )  357,  the  policy  required  immediate  notice  of  the  injury  to  be 
given,  none  was  given  ;  but  subsequently  the  assured  made  proofs  of  the  injury, 
and  the  company  after  examining  the  proofs,  refused  to  pay  upon  other  grounds, 
and  it  was  held  that  this  was  a  waiver  of  notice.  Manhattan  Ins.  Co.  v.  Stein,  5 
Bush  (Ky.)  652  ;  Norwich,  etc.,  Transportation  Co.  v.  Western  Mass.  Ins.  Co.,  6 
Blatch.  (U.  S.)  241.    If,  after  the  preliminary  proofs  of  a  loss  by  fire  under  a  policy 
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It  seems  to  be  settled  beyond  dispute,  that,  where  there  are 
defects  in  the  proofs  of  loss,  whether  formal,  substantial,  or 
indeed  in  any  respect,  which  could  have  been  supplied  if  specific 
objections  had  been  made  thereto  by  the  underwriters,  a  failure 
on  their  part  to  object  to  the  proofs  upon  that  ground,  or  to  point 
out  the  specific  defect,  or  to  call  for  the  information  omitted  with- 
in a  reasonable  time,  is  considered  a  waiver,  however  defective,  in- 
formal or  insufficient  such  proofs  may  be.^ 


of  insurance,  the  oflBcers  of  an  insurance  company  visit  the  premises  and  converse 
with  the  insured,  make  no  reference  to  the  preliminary  proofs,  and  raise  no  ob- 
jection to  them,  while  any  defect  therein  may  be  remedied,  and  refuse  to  pay  on 
other  and  distinct  grounds,  the  insurance  company  will  be  estopped  to  set  up  any 
defect  in  the  preliminary  proof,  although  the  conditions,  made  part  of  tlie  policy,, 
give  explicit  directions  about  proofs  of  loss,  and  the  policy  provides  that  no  condition, 
stipulation,  covenant,  or  clause  in  the  policy  shall  be  altered,  annulled,  or  waived,  ex- 
cept by  writing  indorsed  on  or  annexed  to  the  policy,  and  signed  by  the  president  or 
secretary.  Blake  v.  Exchange,  etc.,  Ins.  Co.,  12  Gray  (Mass.)  265.  Notice  of  loss  will 
not  be  rendered  in  effectual  by  the  omission  to  mention  that  the  debt  of  the  assignee 
as  mortgagee  was  also  secured  on  other  property.  Barnes  v.  Union,  etc.,  Ins.  Co., 
45  N.  H.  21.  The  officers  of  a  mutual  insurance  company  have  power  to  waive 
any  preliminary  proof  of  loss,  and  if  the  directors  are  dissatisfied  with  the  notice 
or  proof  of  loss,  they  should  notify  the  assured,  and  when  they  fail  to  do  so,  and 
put  their  objection  on  entirely  different  grounds,  they  will  be  held  to  have  waived 
any  non-compliance  with  the  law  in  regard  to  such  notice  and  proof.  Lewis  v. 
Monmouth,  etc.,  Ins.  Co.,  52  Me.  492.  In  case  of  loss  by  the  terms  of  a  policy  of 
insurance,  formal  proof  of  loss  was  required.  It  was  held,  that  the  absolute 
denial  of  any  liability  on  the  part  of  the  company  after  notice  of  the  loss,  and 
after  an  examination  of  the  property  insured,  waived  the  right  to  formal  proof  of 
loss.  Norwich,  etc..  Trans.  Co.  v.  Western  Mass.  Ins.  Co.,  .34  Conn.  561;  but  a 
waiver  of  notice  of  loss,  is  not  a  waiver  oi  proof s  of  loss.  Desilver\.  State,  etc., 
Ins.  Co.,  38  Penn.  St.  130. 

^McMasters  v.  Western  Mut.  Ins.  Co.,  25  Wend.  (N.  T.)  382;  Ocean  Ins.  Co.  v. 
Francis,  2  Wend.  N.  T.)  "71;  .iStna  Ins.  Co.  v.  Tyler,  16  id.  401;  Edwards  v. 
Baltimore  F.  Ins.  Co.,  3  Gill.  (Md.)  176  ;  2  Ben.  F.  I.  C.  406;  Warner  v.  Peoria, 
etc.,  Ins.  Co.,  14  Wis.  318;  Hartford  Protection  Ins.  Co.  v.  Harmer,  •!  Ohio  St.  452; 
Ins.  Co.  of  N.  America  v.  McDowell,  50  111.  120;  Peoria,  etc.]  Ins.  Co.  v. 
Lewis  18  id.  553;  St.  Louis  Ins.  Co.  v.  Kyle,  11  Mo.  278;  N.  A.,  etc.,  Ins.  Co. 
v.  Burroughs,  69  Penn.  St.  4;5 ;  Great  Western  Int.  Co.  v.  Staadeji,  26  111.  360; 
Allegre  v.  Maryland  Ins.  Co.,  6  H.  &  J.  (Md.)  136;  Imperial  F.  Ins.  Co.  v.  Murray, 
73  Penn.  St.  13;  Home  Ins.  Co.  v.  Cohen,2Q  Gratt.  (Va.)  312;  Atlantic  Ins.  Co.  v. 

Wright,  22  111.  462;  Globe  Ins.   Co.  v.   Boijle,  21  Ohio  St.  419;  Franklin  F.  Ins. 

Co.  V.  Chicago  Ice  Co. ,  30  Md.  102  ;  11  Am.  Rep.  469  ;  Patterson  v.  Triumph  Ins. 

Co.,  64  Me.  500  ;  Phillips  v.  Protection  Ins.   Co.,  14  Mo.  220  ;  Lycoming  Ins.  Co. 

■V.  Bunmore,  75  111.  14;  Johnson  v.  Columbian  Ins.   Co.,  7  John,  (K  Y.)  315  ; 

Blake  y.  Exchange  Ins.  Co.,  12  Gray  (Mass.)  2(55  ;  Heathy.  Franklin  Ins.   Co.,  1 

Cush.  (Mass.)  257;  Bumstead  v.  Dividend  Ins.  Co.,  12  N.  T.  81  ;  Mathbone  v. 

City  F.  Lis.   Co.,  31  Conn.  193  ;  Thwing  v.  Gt.  Western  Ins.  Co.,  Ill  Mass.  93  ; 
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Thus,  if  the  insurer  objects  to  paying  the  loss  upon  the  ground 
that  no  contract  of  insurance  was  ever  made  ;  ^  or  that  it  is  not 
liable  therefor ;  ^  or  if  the  insurer's  examiner  makes  an  examination 
of  the  loss,  and  denies  all  liability  under  the  policy  ;  '^  or  if  a  por- 
tion of  the  claim  is  paid;  *  or  if  the  defendant's  agent,  upon  proofs 
of  loss  being  submitted  to  him,  proceeds  to  ascertain  the  loss ;  ^  or 
if,  after  proofs  have  been  made,  defective  in  fact,  the  insurer  nego- 
tiates for  a  settlement  without  objecting  to  the  sufficiency  of  the 
proofs  ;*  or  if  the  proofs  are  correct  in  some  respects,  but  defective 
in  others,  and  the  objections  thereto  are  to  the  parts  that  are  cor- 
rect ;  ■*  or  if  the  insurers  absolutely  and  unqualifiedly  refuse  to  pay 
the  loss ;  ^  or  where  no  objection  is  made  to  the  proofs  ;  ^  or  where 


Hynds  v.  Schenectady,  etc.,  Ins.  Co.,  11  N.  Y.  554;  Vosy.  Bohinson,  9  John. 
(N.  T.)  192  ;  Peoria,  etc.,  Ins.  Co.  v.  WhiteUll,  22  111.  466  ;  Basch  v.  Humholdt, 
etc.,  Ins.  Co.,  33  N.  J.  429;  Walker  v.  Metropolitan  Ins.  Co.,  56  Me.  371  ;  Under- 
hill  V.  Agawam,  etc.,  Ins.  Co.,  6  Cush.  (Mass.)  440  ;  Boynton  v.  Clinton,  etc.,  Ins. 
Co.,  16  Barb.  N.  Y.  254  ;  Badle  v.  Chenango,  etc.,  Ins.  Co.,  2  !N".  Y.  53  ;  Sexton  v. 
Montgomery,  etc.,  Ins.  Co.,  9  Barb.  (N.  Y.)  191  ;  Nuthanlc  v.  Travelers'  Ins.  Co., 
4  Biss.  (U.  S.  C.  C.)  357  ;  Planters',  etc.,  Ins.  Co.  v.  Deford,  38  Md.  .382  ;  Under- 
wood V.  Farmers',  etc.,  Ins.  Co.,  57  N".  Y.  500  ;  Cumberland,  etc.,  Ins.  Co.  v. 
Schell,  29  Perni.  St.  31  ;  Columbian  Ins.  Co.  v.  Lawrence,  10  Pet.  (U.  S.)  507  ; 
Bailey  v.  Hope  Ins.  Co.,  56  Me.  474  ;  Brown  v.  Kings  Co.,  etc.,  Ins.  Co.,  31  How. 
Pr.  (N.  Y.)  508  ;  O'Neil  v.  Buffalo  Ins.  Co.,  3  N.  Y.  122  ;  Fireman's  Ins.  Co.  v. 
Crandall,  .33  Ala.  0  ;  Brynev.  Rising  Sun  Ins.  Co.,  20  Ind.  103  ;  Ketchum  v.  Pro- 
tection Ins-  Co.,  1  Allen  (N.  B.)  136  ;  Van  Beusen  v.  Charter  Oak  Ins.  Co.,  1  Bob. 
(N.  Y.)  57  ;  Taylor  v.  Eager  Williams  Ins.  Co.,  51  N.  H.  50  ;  Germania  Ins.  Co. 
V.  Curran,  8  Kan.  9. 

1  Taylor  v.  Merchants'  Ins.  Co.,  9  How.  (U.  S.)  330. 

^  Sheppard  v.  Peabody  hut.  Co.,  21  W.  Vd. 

8  McBride  v.  Republic  Ins.  Co.,  30  Wis.  562. 

*  Westlake  v.  St.  Lawrence,  etc.,  Ins.  Co.,  14  Barb.  (N.  Y.)206  : 

*  Johnson  v.  Columbia  Ins.  Co.,  7  Johns.  (N.  Y.)  315. 

«  Graves  V.  Washington  Mar.  Ins.  Co.,  12  Allen  (Mass.)  391. 

'  Bathbone  v.  City  F.  Ins.  Co.,  31  Conn.  193. 

'  Francis  y.  Ocean  Ins.  Co.,  6  Cow.  (N.  Y.)  404  ;  Hynds  v.  Schenectady,  etc., 
Ins.  Co.,  UN.  Y.  .554;  Thwing  v.  Gt.  Western  Ins.  Co.,  Ill  Mass-  93.  Where 
the  insurers  declared  "  they  would  not  settle  the  claim  in  any  way,"  it  was  held  a 
waiver  of  any  imperfection  in  the  preliminary  proofs.  Francis  v.  Ocean  Ins.  Co., 
6  Cow.  404  ;  Rogers  v.  Traders'  Ins.  Co. ,  6  Paige,  583.  So  where  they  answered 
that  they  were  not  liable  for  the  loss  under  the  policy.     O'Neil  v.  Buffalo  F.  Ins. 

'  Globe  Ins.  Co.  v.  Boyle,  21  Ohio  St.  119  ;  Franklin  F.  Ins.  Co.  v.  Chicago  Ice 
Co.,  39  Md.  102. 
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the  insurer  retaiDs  them  for  an  unreasonable  time,  witliout  objec- 
tions as  to  their  sufficiency ;  ^  or  where  the  proofs  are  made  out 
by  the  insurer  or  its  agent  ^ — the  insurer  is  treated  as  waiving  all 
defects  in  the  preliminary  proofs,  and  will  not  be  heard  to  object 
thereto.  The  insurer  must  seasonably  object.  He  must  make  his 
objections  known  within  a  reasonable  time  ;  and  whether  he  has 
done  so  or  not  in  a  given  case,  is  a  question  for  the  jury.^ 


Co.,  3  N.  Y.  122.  Where  the  insurers  received  insufficient  preliminary  proofs,  and 
"without  notice  to  tlie  insured  of  the  defect,  procured  additional  affidavits,  it  was 
held  that  a  verdict  treating  such  affidavits  as  completing  the  preliminary  proofs 
should  be  sustained.  Sexton  v.  Montgomery  Co.  Mut.  Ins.  Co.,  9  Barb.  (N.  Y.)  191. 
la  Bodlev.  Chenango  Co.,  etc.,  Ins.  Co.,  2  N.  Y.  53,  the  policy  required  the  in- 
sured, within  thirty  days  after  loss,  to  transmit  a  particular  account  thereof.  The 
insured,  within  that  time,  furnished  a  statement  of  loss,  made  out  in  a  manner 
directed  by  an  agent  of  the  company,  at  the  request  of  the  company,  and  produced 
his  books  for  further  explanation.  The  company  made  no  objection  to  the  account, 
and  offered  to  pay  a  large  portion  of  the  loss.  Held,  that  they  could  not  subse- 
quently object  to  the  sufficiency  of  the  account.  Part  payment  of  the  loss  is  a 
waiver  of  preliminary  proofs.  Westlake  v.  St.  Lawrence  Co.  Mut.  Ins.,  Co.,  14 
Barb.  (IST.  Y. )  206.  Where  a  statement  of  the  amount  of  the  loss  in  the  prelimi- 
nary proofs  is  definite,  sworn,  and  certified  by  two  appraisers,  the  insurers  cannot 
object  at  the  first  time,  at  the  trial,  that  it  had  not  the  certificate  of  a  magistrate. 
BilhorougU  v.  Metropolis  Ins.  Co.,  .5  Duer  (K.  Y.)  587.  Lyon  v.  Traveller's  Ins.  Co., 
31  Alb.  L.  J.  59  ;  20  N.  W.  Rep.  289  ;  Donahue  v.  Windsor  Co.  Mu.  F.  Ins.  Co., 
56  Vt.  382  ;  Moseley  v.  Vt.  Mutual  F.  Ins.  Co.,  55  Vt.  142. 

1  Madsden  v.  Phoenix  Ins.  Co.,  1  S.  C.  24. 

'^  Warner  v.  Peoria,  etc.  Ins.Co.,  14  Wis.  318. 

8  Swan  V.  Liv.,  Lon.  &  Globe  Ins.  Co.,  52  Miss.  704  ;  Gt.  Western  Ins.  Co.  v. 
Staaden,  26  111.  365  ;  Peacock  v.  N.  T.  Life  Ins.  Co.,  20  N.  Y.  293  ;  Herronv. 
Peoria  Ins.  Co.,  38  111.  238  ;  yTltna  Ins.  Co.  v.  Tijler,  16  Wend.  (N.  Y.)  358  ; 
Brynev.  Rising  Sun  Ins.  Co.,  20  Ind.  103.  In  Van  Beuseny.  Charter  Oak  Ins. 
Co.,  6  Rob.  (N.  Y.)  55,  the  insurers  received  and  examined  the  proofs  of  loss  pre- 
sented by  the  insured,  and  In  answer  to  subsequent  inquiries  on  his  part  whether 
there  were  any  further  proofs  that  he  could  show,  or  anything  further  was  wanted 
of  him,  answered  that  there  was  not,  and  afterwards  offered  to  compromise  the 
claim,  but  without  making  any  objection  to  the  proofs.  Held,  that  they  could  not 
defeat  his  action  on  the  policy  by  objecting  that  the  magistrate's  certificate,  which 
the  policy  required  should  accompany  the  proofs  of  loss,  was  never  served  on  them. 
Where  papers  containing  preliminary  proofs  of  loss  by  fire  are  served  on,  and  re- 
ceived by  the  insurance  company  without  objection,  it  is  too  late  for  the  company 
to  object  on  the  trial  that  these  proofs  were  insufficient  and  defective,  especially  so 
where  the  refusal  to  pay  the  loss,  when  payable,  was  placed  on  the  ground  alone 
that  the  risk  had  been  increased.  Brown  v.  Kings  Co.  F.  Ins.  Co.,  31  How.  508. 
Where  proofs  of  loss  are  furnished,  if  they  are  defective  or  unsatisfactory,  the 
company  should  give  notice  within  a  few  days,  or  they  will  be  bound  by  them. 
Savage  v.  Corn  Exchange  Fire  <fc  Inland  Nav.  Ins.  Co.,  4  Bosw.  1.    In  VanDeusen 
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The  waiver  of  the  proofs  of  loss,  required  in  an  insurance  policy, 
may  be  inferred  by  the  act  of  the  insurer,  evincing  a  recognition 
of  liability  or  a  denial  of  obligation  exclusively  for  otlier  reasons.^ 
The  refusal  to  pay  a  loss  on  the  ground  solely  of  a  want  of  title  in 
the  insured  is  evidence  of  a  waiver.  Thus,  where  the  policy  em- 
braced a  house  alone,  which  was  valued  at  f700,  and  the  loss  was 
total,  and  of  that  loss  the  company  had  full  notice,  it  was  held 
that  no  further  notice  or  proofs  of  loss  were  necessary.  As  a  rule 
the  law  does  not  require  vain  things,  and  technical  proofs  could 
but  restate  that  of  which  the  company  was  already  informed.^ 

A  waiver,  to  be  operative,  must  take  place  before  an  action  is 
brought  upon  the  policy,  and,  it  would  seem,  before  the  time  for 
supplying  the  proofs  under  the  policy,  has  expired.^ 

In  a  Vermont  case,*  the  special  agent  of  the  company  sent  to  ad- 
just the  loss,  stated  to  the  plaintiff  that  the  claim  against  the  com- 
pany was  worthless,  and  that  the  loss  would  not  be  paid  because 
he  burnt  the  property,  and  it  was  held  that  this  amounted  to  a 
waiver  of  the  proofs  of  loss  required  by  the  conditions  of  the  pol- 
icy. So  where  the  company  insisted  that  the  policy  was  cancelled 
before  the  loss.^  By  receiving  and  acting  upon  verbal  notice  the 
company  waives  written  notice.^ 


V.  Charter  Oak  Ins.  Co.,  1  Rob.  (N.  Y. )  .55,  the  insured,  after  a  loss  by  fire,  pre- 
sented to  the  insurers  proofs  of  their  loss,  which  were  received  and  examined  by 
them.  The  insured  afterwards  inquired  of  the  insiu'ers  if  he  could  show  any  fur- 
ther proofs  that  they  needed,  and  was  answered  that  if  there  was  anything  more 
needed  they  would  let  him  know.  The  insurers  afterwards  offered  to  compromise 
the  loss,  and  never  until  the  trial  objected  that  the  proofs  of  loss  were  insufficient. 
Held,  that  on  the  trial  a  motion  to  dismiss  the  complaint,  on  the  ground  that  the 
proofs  as  served  did  not  comply  with  the  terms  and  conditions  of  the  policy,  should 
he  denied. 

1  Inland  Ins.  Co. ,  v.  Staujfer,  39  Penn.  St.  397  ;  Home  Ins.  Co.  v.  Davis,  98  Penn. 
St.  280;  Ben  Franklin  Ins.  Co.  v.  Flynn,  98  Penn.  St.  627. 

^Pennsylvania  F.  Ins.  Co.  v.  Dougherty  102  Penn.  St.  568;  Lycoming  Ins.  Co.,  v. 
Schollenberger,  44  Venn  Ut.  259;  Farmers^  Lis.  Co.,  v.  Mayer,  10  Week.  Not.  129. 

»  Smith  V.  State  Ins.  Co.,  (Iowa)  21  K.  W.  Rep.  145;  Eeatty  v.  I/y coming  Ins. 
Co.,  66  Penn.  St.  9. 

*  Mndeisin  v.  Mut.  F.  Ins.  Co.,  57  Vt.  520. 

^  Bell  Ins.  Co.  v.  Aurora  F.  M.  Ins.  Co.,  25  Fed.  Rep.  232. 

«  Edward  v.  Travellers  etc.,  Ins.  Co.,  25  Fed.  Rep.  661. 
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If  a  party  insured  calls  upon  the  insurer  to  pay  his  loss,  an(^  no- 
specific  objection  to  the  form  or  sufficiency  of  such  proofs  of  loss- 
as  are  offered  is  made,  or  to  the  entire  neglect  to  furnish  such 
proofs,  in  season  for  the  claimant  to  correct  the  error,  but  declines- 
to  pay  the  claim  upon  other  grounds,  he  is  treated  as  waiving- 
them,  and  is  estopped  from  setting  up  defects  in  the  proof  of  loss, 
as  a  defence  to  the  claim,  and  the  question  of  waiver  is  for  thfr 
jury.^  Thus,  an  absolute  refusal  by  an  insurer  to  settle  with  the 
insured,  or  to  fix  the  amount  of  liability,  if  any,  during  the  pen- 
dency of  certain  garnishments,  would  waive  proofs  of  loss  during- 
that  time.^  So  a  waiver  may  be  implied  from  a  denial  of  their  ob- 
ligation, by  the  insurers,  exclusively  on  other  grounds  than  the- 
omission  to  give  such  notice.^ 

Perfect  good  faith  is  required  on  the  part  of  both  the  insurer 
and  assured,  and  it  is  presumed  that  all  conditions  imposed  upon 
the  assured,  are  imposed  in  good  faith  and  to  protect  the  insurer 
from  fraud  and  imposition  or  loss.  Therefore,  proofs  of  loss  are 
presumed  to  be  required  as  a  means  of  enabling  the  insurer  to  deter- 
mine whether  there  has  been  a  loss,  whether  the  insured  had  the  re- 
quisite insurable  interest  on  the  property,  and  whether  it  was  lost  by 
any  of  the  perils  insured  against,  and  the  nature  and  extent  of  the 
loss,  rather  than  as  a  means  of  enabling  the  insurer  by  sharp  prac- 
tices and  knavish  tricks,  to  defeat  its  liability  for  the  loss.  There- 
fore, when  the  insured  has  attempted,  in  good  faith,  to  conform  to 
this  requirement  of  the  policy,  if  he  fails  to  meet  it,  or  if  the  in- 


1  Goodwin  Y.  Massachusetts,  etc.,  Ins.  Co.,  73  X.  T.  480  ;  Prentice  v.  Knicker- 
bocker Life  Ins.  Co.,  77  id.  48:3  ;  Brink  v.  Hanover  Fire  his.  Co.,  80  id.  108  ;  JEln. 
Ins.  Co.  V.  Tyler,  16  Wend.  (N.  Y.)  385  ;  McMaster  v.  Westchester  Ins.  Co.,  2.5  id 
379  ;  6  Cush.  (JIass.)  440  ;  Kernochan  v.  Bowery  Ins.  Co.,  17  N.  Y.  428  ;  Child  v. 
Sun  Mut.  Ins.  Co.,  3  Sandf.  (N.  Y.)  42  ;  Graham  v.  Fireman's  Ins.  Co.,  21  Alb.  L. 
J.  98;  Ins.  Co.,  v.  Stauffer,  a3  Penn.  St.  397;  Ins.  Co.  v.  Sennett  41  Penn.  St.  161  r 
Coursin  v.  Ins.  Co.,  46  id.  323;  Buckley  v.  Garrett,  47,  id.  204;  Ins.  Co.  v.  Taylor 
73  Penn.  St.  343;  Insurance  Co.  t.  Todd,  83  Penn  St.  272;  Crawford  etc..  Ins.  Co. 
V.  Cochran,  [Penn.]  7  Rep.  7.58  ;  Barrimen  v.  Queen  Ins.  Co.,  49  Wis.  71 ;  Enter- 
prise Ins.  Co.,  V.  Parisot,  35,  Oliio  St.  35;  Home  Iii.t.  Co.  v.  Baltimore  Warehouse- 
Co.,  (U.  S.  S.  C.)  16  Am.  L.  Reg.  (X.  S.)  162;  Norwich  etc.,  Trans  Co.  v.  Western 
Mass  Ins.    Co.,  6  Blatchf.  (U.  S.  C.  €.)  241. 


^  Merchant's  and  Mechanics'  Ins.  Co.  v.  Vining,  68  Ga.  197. 

3  Inland  Ins.  Co.  v.  Stauffer,  33  Penn.  St.  397;  State  Ins.  Co.  of  Missouri  v.  Todd,. 
68  Penn.  St.  272;  Fanners'  Ins.  Co.  of  Schuylkill  Co.  v.  Mover,  .38  Leg.  Int.  23a 
Farmers  and  Mechanics'  F.  Ins.  Co.  v.  Meckles,  Penn.  S.  C.  June  20,  1881. 
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.■surer  desires  further  information,  common  honesty,  and  the  rules 
■of  fair  dealing  require  that  he  should  point  out  the  defects,  or  call 
for  the  additional  information,  and  failing  to  do  so,  he  is  treated 
as  being  satisfied  with  the  performance  of  the  condition  by  the  as- 
sured, and  is  estopped  from  afterwards  setting  i;p  any  objection 
thereto.  But  when  no  attempt  to  comply  with  the  conditions  of  the 
Jiolicy  in  this  respect,  in  the  mode  required  thereby,  has  been  made  ; 
as  where  verbal  notice  is  given  to  an  agent  of  the  insurer,  and  by 
him  verbally  given  to  the  company,  when  the  policy  requires  the 
notice  to  be  given  in  writing,  the  failure  of  the  company  to  object, 
will  not  be  treated  as  a  waiver  of  the  defect ;  for,  where  the  insurer 
has  done  nothing  to  mislead  the  assured,  he  is  not  bound  to  object, 
until  there  has,  at  least,  been  an  attempt  to  comply  ivith  the  plain  re- 
quirements of  the  policy} 

When,  however,  the  assured  has  attempted  to  comply  with  the 
requirements  of  the  policy,  but  the  proofs  furnished  are  defective, 
it  is  the  duty  of  the  company  specifically  to  point  out  the  defects, 
and  failing  to  do  so,  the  retention  of  the  proofs  without  making 
specific  objections  thereto,  is  in  law  a  waiver  of  all  defects.^     Gen- 


^  Cornell  v.  Milwaukee,  etc.,  Ins.  Co.,  18  Wis.  387;  Franklin  Ins.  Co.  v.  Chicago 
Ice  Co.,  36  Md.  102. 

^McMastersY.  Westchester,  etc.,  Ins.  Co.,  25  Wend.  (X.  T.)  .379  ;  Boynton  v. 
Clinton,  etc.,  Ins.  Co.,  18  Barb.  (N.  Y.)  254  ;  Walker  v.  Metropolitan  Ins.  Co.,  .56 
Me.  371  ;  Graves  v.  Washington,  etc..  Lis.  Co.,  12  Allen  (Mass.)  391  ;  Hynds  v. 
Schenectady,  etc-,  Ins.  Co.,  11  N".  Y.  554  ;  Hartford  Protection  Ins.  Co.  v.  Ilarmer, 
■3  Ohio  St.  452  ;  Warner  v.  Peoria,  etc.,  Ins.  Co.,  14  Wis.  318  ;  Home  Ins.  Co.  v. 
Cohen,  20  Gratt.  (Va.)  312  ;  Winnesheik  Ins.  Co.  v.  Schueller,  60  111.  465  ;  Peoria 
M.  &  F.  Ins.  Co.  V.  Lewis,  18  id.  583  ;  Ins.  Co.  v.  McDowell,  50  111.  120  ;  Marks 
T.  Farmers'  Ins.  Co.,  57  Me.  281.  "  Good  faith,"  says  Chancellor  Walwoeth,  in 
JEtna  F.  Ins.  Co.  v.  Tyler,  16  Wend.  (N.  Y.)  401,  "on  the  part  of  underwriters, 
requires  that  if  they  mean  to  insist  upon  a  mere  formal  defect  in  the  preliminary 
proofs,  they  should  apprise,  the  assured  that  they  consider  the  same  defective  in 
that  particular,  or  to  put  their  refusal  to  pay  upon  that  ground  as  well  as  others, 
so  as  to  give  him  an  opportunity  to  supply  the  defect  before  it  .should  be  too  late, 
■or  if  he  neglects  so  to  do,  then  silence  should  be  held  a  waiver  of  such  defect." 
In  Peacock  v.  N.  T.  Ins.  Co.,  1  Bos.  (N.  Y.)  338,  the  court  say  :  "  The  defendants 
.are  allowed  sixty  days  after  the  preliminary  proofs  are  furnished  before  they  can 
.be  required  to  pay.  When,  therefore,  what  are  in  good  faith  presented  to  them 
as  preliminary  proofs  are  in  any  respect  defective,  common  fairness  requires  that 
such  defects  be  suggested."  Frederick,  etc.,  Ins.  Co.  v.  Deford,  38  Md.  404; 
Priest  V.  Citizens'  Ins.  Co.,  3  Allen  (Mass.)  604  ;  McLaughlin  v.  Mut.  Ins.  Co.,  23 
Wend.  (N.  Y.)  525  ;  Underhilly.  Agawam  Ins.  Co.,  6  Gush.  (Mass.)  440  ;  Jones  v. 
Mechanics'  Ins.  Co.,  36  N.  J.  29 ;  13  Am.  Eep.  405  ;  Gilbert  v.  N.  American  Ins. 
Co.,  23  Wend.  (N.  Y.)  43.     In  Kimball  v.  Hamilton  Ins.  Co.,  8  Bos.  (N.  Y.)  495, 
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eral  objections,  as   "  the  proofs  are  defective,"  are  not  enough ; 
good  faith  requires  that  the  insurers  should  point  out  the  defects 


the  general  doctrine  is  recognized,  although  held  not  applicable  in  that  case,  be- 
cause the  president  looked  over  the  papers  and  told  the  insured  they  were  defective, 
and  referred  him  to  the  policy  for  information.  Bush  v..  Westchester  Ins.  Co., 
4  T.  &  C.  (jST.  Y.)  497  ;  Francis  v.  Ocean  Ins.  Co.  6  Cow.  (N.  Y.)  404  ;  Brewer  v. 
Chelsea  Ins.  Co.,  14  Gray  (Mass.)  203  ;  Bumstead  v.  Dividend  Ins.  Co.,  12  N".  Y. 
81  ;  O'Neilv.  Buffalo  Ins.  Co.,  3  id.  122  ;  Bodle  v.  Chenango  Ins.  Co.,  2  id.  03  ; 
Norton  v.  B.  &  S.  Ins.  Co.,  7  Cow.  (X.  Y.)  645;  Planters',  etc.,  I7is.  Co.  v.  Deford. 
38  Md.  382  ;  Winnesheik  Ins.  Co.  v.  Schueller,  60  111.  465.  A  contrary  doctrine 
has  been  held  in  several  cases,  which  have  been  regarded  as  so  authoritative  as 
to  leave  this  question  open  as  a  debatable  ground,  notwithstanding  the  very  large 
number  of  cases  in  which  a  contrary  doctrine  was  held.  Principal  among  these 
is  Columbian  Ins.  Co.  v.  Lawrence,  2  Peters  (U.  S.)  25,  in  which  Chief  Justice 
Maesiiali-  held  a  contrary  doctrine.  But  it  should  be  remembered  that  although 
the  opinions  of  that  eminent  jurist  are  entitled  to  great  weight,  yet  this  case  can- 
not be  regarded  as  authoritative,  for  the  doctrine  was  virtually  overruled  upon  a 
re-hearing  (see  S.  C,  10  Pet.  (U.  S.)  507),  and  was  directly  repudiated  by  the 
United  States  Supreme  Court  in  Taylor  v.  Merchants'  Ins.  Co.,  9  How.  (U.  S.)  404, 
and  the  question  is,  by  that  court,  now  regarded  as  settled  beyond  dispute,  that 
silence  on  the  part  of  the  assurer  is  to  be  treated  as  a  waiver.  The  main  case 
falling  to  the  ground,  those  cases  that  have  followed  it,  citing  it  as  authority,  fall 
with  it.  Among  these  are  Shaicmut  Co.  v.  Peoples'  las.  Co.,  12  Gray  (Mass.) 
535  ;  Beatty  v.  Lycoming  Ins.  Co.,  66  Penn.  St.  9  ;  Keenan  v.  Missouri  Ins.  Co., 
12  Iowa,  26  ;  Schenck  v.  Ilercer  Ins.  Co., — X.  J.  447  ;  all  of  which,  as  will  be 
seen  by  later  cases  cited  elsewhere,  have  been  repudiated  by  later  decisions  in 
the  States  in  which  they  were  rendered.  The  waiver  extends  not  only  to  defects  in 
form,  but  aUo  to  defects  in  substance.  Thus,  it  has  been  held  that  the  substitu- 
tion of  the  certificate  of  a  reputable  citizen  in  place  of  that  of  the  nearest  magis- 
trate, unless  objected  to,  is  to  be  treated  as  a  waiver  of  compliance  in  this  respect. 
Taylor  v.  Eocjer  Williams  Ins.  Co.,  51  X.  H.  50.  So,  where  no  certificate  of  any 
kind  was  furnished  and  no  objection  was  made  on  that  account,  it  was  held  a 
waiver  of  compliance  with  this  condition.  Franklin  Ins.  Co.  v.  Chicago  Ice.  Co., 
36  Md.  102  ;  11  Am.  Eep.  467.  And  generally  it  may  be  said  that  a  waiver  may 
be  predicated  upon  the  silence  of  the  assured  where  there  has  been  an  attempt  at 
compliance,  of  any  defects  in  the  proofs,  whether  of  form  or  substance,  and  the 
courts  have  gone  so  far  as  to  hold  that  where  the  insurer  relies  upon  defects  in  the 
proofs  of  loss  in  defense  to  an  action  upon  the  policy,  he  must  show  that  he  notified 
the  assured  of  the  defects  in  season  for  him  to  h<n:e  corrected  them,  and  failing  in 
such  proof  that  they  were  estopped  from  setting  up  the  defects  in  avoidance  of 
their  liability.  Klllips  v.  Putnam  Ins.  Co.,  28  Wis.  472  ;  Mc Bride  v.  Republic  Ins. 
Co.,  30  Wis.  502.  The  furniture  and  stock  in  a  hotel  owned  by  a  minor  were  burnt 
March  8,  and  her  mother,  af tenvards  appointed  guardian ,  swore  to  the  proofs  of 
loss  April  IS,  and  delivered  them  to  an  insurance  agent  to  serve,  which  he  caused 
to  be  done  May  16,  having  thus  retained  them  solely  to  verify  their  accuracy.  They 
were  not  returned,  nor  was  any  notice  given  that  they  were  not  satisfactory.  It 
was  held  that  the  question  whether  the  delay  was  unreasonable  was  for  the  jury  ; 
and,  that  there  was  no  direct  breach  of  a  stipulation  of  the  policy  for  proofs  as  soon 
as  possible.     O'Brien  v.  Phoenix  Ins.  Co.,  7G  X.  Y.  459. 
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and  inform  the  assured  in  what  respects  additional  or  different  proof 
is  required ;  and,  failing  to  do  so,  the  law  will  assume  that  the 
proofs  were  correct,  and  will  not  permit  the  insurer  to  prove  the 
contrary .1  Thus,  where  proofs  were  furnished  that  were  in  fact 
defective,  but  the  insurer  subsequently  negotiated  for  a  settlement 
of  the  loss,  and  made  no  objections  to  the  proofs ;  ^  so  where  proofs 
were  sent  that  did  not  comply  with  all  the  provisions  of  the  policy 
in  not  stating  the  interest  of  the  assured  in  the  property,  whether 
or  not  it  was  encumbered,  or  whether  there  was  other  insurance, 
but  the  objection  was  not  taken  until  the  trial ;  ^  so  where  the  pol- 
icy required  a  certificate  of  the  nearest  magistrate,  but  none  was 
sent,  and  no  objection  was  made  on  that  account ;  *  so  where  proofs 
were  made  and  signed  by  the  plaintiff's  agent,  no  other  defects 


'^  Blake  v.  Exchange,  etc.,  Ins.  Co.,  12  Gray  (Mass. )  265  ;  Vose  v.  Bobln.'ion, 
9  John.  (N.  Y.)  192;  Clarke  v.  JST.  E.,  etc.,  Ins.  Co.,  6  Cush.  (Mass.)  324; 
^tna  F.  Ins.  Co.  v.  Tyler,  16  Wend.  (X.  Y.)  401  ;  Bumstead  v.  Dividend 
Mut.  Ins.  Co.,  12  N.  Y.  81  ;  McMasters  v.  Westchester  Co.  Ins.  Co.,  25  Wend- 
(N.  T.)  379;  Vnderhlll  v.  Agawam  Mut.  F.  Ins.  Co.,  6  Cush.  (Mass.)  440; 
Patterson  v.  Triumph  Ins.  Co.,  64  Me.  500  ;  Ocean  Ins.  Co.  v.  Francis,  2 
Wend.  (N.  Y.)  64  ;  Imperial  F.  Ins.  Co.  v.  Murray,  73  Penn.  St.  13.  In  Van 
Aliens.  Farmers'  Joint^Stoch  Ins.  Co.,  6  T.  &  C.  (N.  Y.)  iiOl,  a  fire  msurance 
policy  contained  a  provision  that,  in  case  of  loss,  notice  to  the  company  should 
be  forthwith  given,  and,  "  within  twenty  days  after  the  loss,"  a  particular  state- 
ment, etc.,  should  be  delivered  ;  and  another  provision  that  nothing  less  than  a 
■written  agreement,  signed  by  an  officer  of  the  company,  should  operate  as  a 
waiver  of  any  condition.  The  holder  of  the  policy,  before  the  expiration  of 
twenty  days  after  a  loss,  went  to  a  local  agent  of  the  company,  who  had  pre- 
viously been  permitted  by  the  company  to  receive  proofs  of  loss,  for  the  purjiose 
of  furnishing  the  particular  statement,  etc.,  required,  and  was  told  by  such  agent 
to  wait  until  the  adjuster  of  the  company  came  around,  in  consequence  of  which 
the  policy-holder  did  not  furnish  the  statement  within  the  twenty  days.  It  was 
held  that  the  agent  had  authority  to  waive  the  condition  of  the  policy,  and  that 
his  direction  to  the  policy-holder  constituted  a  waiver  which  bound  the  insurance 
company.  In  Franklin  F.  Ins.  Co.  v.  Chicago  Ice  Co.,  36  Md.  102;  11  Am.  Kep. 
469,  the  policy  contained  a  clause:  "Nothing  but  a  distinct,  specific  agreement, 
clearly  expressed  and  indorsed  on  this  policy  .shall  operate  as  a  waiver  of  any  writr- 
ten  or  printed  condition  thereon."  It  was  held  that  this  did  not  relate  to  proofs  of 
loss,  and  that  their  production  might  be  waived  by  a  agent  orally,  or  by  his  con- 
duct, precisely  the  same  as  though  the  condition  did  not  exist. 

1  Graves  v.  Washington,  etc.,  Ins.  Co.  ante;  Hibernian  Ins.  Co.  v.  O'Connor,  29 
Mich.  241. 

2  Underhill  v.  Agawam  Ins.  Co.,  ante;  Patterson  v.  Triumph  Ins.  Co.,  ante; 
Bush  V.  Humboldt,  etc.,  Ins.  Co.,  35  N.  J.  L.  429. 

^Franklin  Ins.  Co.  v.  Chicago  Ice  Co.,  0  Md.  102;  11  Am.  Rep.  649;  Taylor  v. 
Eager  Williams  Ins.  Co.,  51  N.  H.  50. 
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being  pointed  out  or  insisted  on,  and  they  were  returned  because 
not  signed  by  th-j  assured  himself,  and  they  were  subsequently 
seasonably  sworn  to  by  the  assured;*  in  all  these  instances  it  was 
held  that  all  other  defects  in  the  proofs  were  waived,  and  could 
not  be  insisted  upon  in  defence. 

Mere  delay  on  the  part  of  the  company  in  objecting  to  proofs 
of  loss,  does  not  amount  to  a  waiver  of  defects  therein  ;^  but  their 
retention  without  objection  for  an  unreasonable  time  will  be  treated 
as  a  waiver  of  defects,  and  estop  the  insurer  from  setting  them  up 
as  a  defense ;  ®  objections  thereto,  should  be  made  promptly  ^  and 


^Home  Ins.  Co.  v.  Cohen,  20  Gratt.  (Va.)  312. 

''  Savage  v.  Corn  Exchangelns.  Co.,  4  Bos.  (X.  T.)  1;  G'Neil  v.  Buffalo  Ins.  Co., 
3  N.  Y.  122;  Cohen  v.  Home  Ins.  Co.,  20  Graft.  (Va.)  312;  Walsh  v.  Hartford  Ins. 
Co.,  54  111.  164;  McLaughlin  v.  Washington,  etc.,  Ins.  Co.,  23  Wend.  (X.  Y.)  525. 

2  Walsh  V.  Hartford  Ins.  Co.,  ante.  In  Globe  Ins.  Co.  v.  Boyle.  '21  Ohio  St. 
119,  it  was  held  that  ii  is  the  insurer's  duty  to  object  to  the  preliminary  proofs 
when  presented,  or  they  will  he  treated  as  waived;  but  this  was  probably  not  in- 
tended to  deprive  them  of  a  reasonable  time  in  which  to  examine  and  ascertain 
the  defects.  Where  an  insurance  company  has,  by  its  own  conduct,  been  instru- 
mental in  producing  a  non-compliance  with  certain  stipulations  in  the  policy, 
thus,  where  a  policy  provides  that  an  action  shall  be  commenced  thereon  within  a 
certain  time  after  the  loss,  if  the  company,  by  holding  out  hopes  of  a  settlement, 
has  induced  the  assured  to  delay  bringing  his  action  until  after  the  time  has 
elapsed,  they  are  thereby  estopped  from  setting  up  such  non-compliance  as  a  bar 
to  the  action.  Grant  v.  Lexington,  etc.,  Ins.  Co.,  5  Ind.  23.  Where  the  policy 
requires  notice  of  the  loss,  which  is  given,  a  mere  withholding  of  the  necessary 
information,  invoices,  documents  and  proofs,  unless  specially  called  for  by  the 
policy  within  a  certain  time,  will  not  bar  a  recovery,  unless  it  is  done  with  a  frau- 
dulent intent.  Betts  V.  Franklin,  etc.,  In.s  Co.,  Taney's  Dec.  (U.  S.)  171.  Where 
the  policy  requires  that  reasonable  notice  of  loss  shall  be  given,  the  question  as  to 
•what  is  a  reasonable  notice,  is  for  the  jury,  and  all  the  attendant  circumstances 
are  proper  to  be  shown.     Frozident,  etc.  Ins.  Co.  v.  Baum,  22  Ind.  236. 

^Franklin  Fire  Ins.  Co.  v.  Chicago  Ice  Co.,  36  Md.  102;  11  Am.  Kep.  469;  Pat- 
terson v.  Triumph  Ins.  Co.,  64  Me.  500;  Boyntonv.  Clinton  &  Essex,  etc.,  Ins. 
Co.,  16  Barb.  (X.  Y.)  154;  Hartford  Protection  Ins.  Co.  v.  Harmer,  2  Ohio  St. 
452;  Globe  Ins.  Co.  v.  Boyle,  21  Ohio  St.  119.  Where  the  insurers  received  and 
kept  the  proofs  nearly  two  months  and  then  returned  them,  stating  generally  that 
they  were  not  in  accordance  with  the  requirements  of  the  policy,  and  that  until 
such  conditions  were  complied  with,  no  answer  would  be  given  as  to  what  the 
company  would  do,  it  was  held  that  the  company  could  not  remain  silent  for  that 
length  of  time  and  then  object  in  general  terras.  That  by  its  delay  and  failure  to 
point  out  specifically  the  defects  relied  on,  it  was  estopped  from  setting  up  the  de- 
fects by  way  of  defense.  Imperial  F.  Ins.  Co.  v.  Murray,  73  Penn.  St.  13;  Peoria 
F.  <e  M.  Lhi.  Co.  V.  Mliitehill,  25  111.  466.  In  St.  Louis  Ins.  Co.  v.  Kijle,  11  Mo. 
-278,  the  court  very  pertinently  said  :  "  If  the  formal  proofs  of  interest  and  loss  are 
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rejected  in  toto,^  or  the  defects  relied  on  should  be  specifically 
pointed  out,  and  all  others  will  be  treated  as  waived,^  and  if  they 
are  returned  without  specific  objections  thereto,  all  existing  objec- 
tions are  waived.^  When  the  insurer  intends  to  insist  upon  any 
defects  in  proofs  of  loss,  he  must  apprise  the  assured  of  the  defects, 
:so  that  he  may  know  what  is  essential  in  order  to  perfect  his  claim, 
and  a  mere  general  objection  to  their  sufficiency  does  not  exclude 
the  idea  of  a  waiver  of  strict  proof.* 

But,  it  is  held  in  Maryland  that  when  the  insurer,  after  re- 
ceiving the  proofs,  wrote  the  insured  that  the  proofs  of  loss  fur- 
nished by  him  were  totally  unsatisfactory,  as  to  the  amount  of  his 
■claim,  and  that,  while   the    company  denied   all  responsibility,  by 


■defective  the  Insurer  must  apprise  the  assured  of  their  objections.  If  insurers 
receive  the  proof  without  objection,  and  refuse  to  pay  the  claim  upon  other 
igrounds,  they  cannot  be  permitted  to  avoid  liability  by  showing  technical  objections 
to  proofs  furnished."  In  Franklin  Fire  Ins.  Co.  v.  Chicago  Ice.  Co.,  36  Md.  102; 
11  Am.  Eep.  469,  the  policy,  among  other  things,  required  that  a  certificate  of  a 
magistrate,  notary  public,  or  commissioner  of  deeds,  most  contiguous  to  the  fire, 
should  be  forwarded,  etc.  The  proofs  were  furnished  but  tlie  certificate  was  not. 
The  insurer  kept  the  proofs  two  months  without  objecting  to  their  form  or  suffi- 
ciency. Held,  that  they  thereby  waived  all  objection  to  the  non-production  of  the 
certificate.  Where  defects  in  the  proofs  exist,  wlilch  have  not  been  pointed  out  or 
•objected  to  by  the  insurer,  they  are  waived;  but  the  assured  may  amend  his  proofs 
on  trial  to  meet  the  defendant's  objections,  when  the  objection  is  tliere  made  for  the 
Jirst  time,  or  even  supply  new  and  complete  proofs  to  meet  the  objection,  and  their 
reception  by  the  court  is  not  a  good  ground  of  exception.  Works  v.  Farmers'  etc., 
Ins.  Co.,  57  Me.  281;  Post  v  ^tna  Ins.  Co.,  43  Barb.  (N.  T.)  351. 

'■Citizens'  Ins.  Co.  v.  Doll,  35  Md.  89;  6  Am.  Eep.  360;  Edwards  v.  The  Bait. 
Ins.  Co.,  3  Gill.  (Md.)  176. 

^  Hartford  Protection  Ins.  Co.  v.  Harmer,  2  Ohio  St.  452;  Globe  Ins.  Co.  v.  Boyle 
21  Ohio  St.  119;  Vose  v.  Robinson,  9  John.  (N.  Y.)  192;  Peoria  M.  &  F.  Ins.  Co'. 
V.  Lewis,  18  111.  .553;  Warner  v.  Peoria  M&  F.  Ins.  Co.,  14  Wis.  318;  Imperial  F. 
Ins.  Co.  V.  Murray,  73  Penn.  St.  13.  In  Winnesheik  Ins.  Co.  v.  Schueller,  60  111. 
465,  the  policy  required  the  proofs  to  be  made  within  thirty  days  after  the  loss. 
The  proofs  were  made  and  delivered  to  the  company,  but  were  not  correct  In  form 
The  insured  called  at  the  oflice  several  times,  but  no  objections  were  made  to  the 
proofs.  It  was  held  that  all  objections  were  waived,  and  could  not  afterwards  be 
set  up  as  a  defense  to  an  action  upon  the  policy.  In  Bosch,  v.  Humboldt,  etc.,  Ins. 
Co.,  35  N.  J.  li.  429,  the  proofs  were  seasonably  furnished,  and  no  objections  were 
made  thereto  until  the  time  of  trial.    It  was  held  that  they  were  waived. 

2  Ins.  Co.  of  N.  America -v.  McDowell,  50  111.  120;  Imperial  F.  Ins.  Co.  v.  Mur- 
ray, 73  Penn.  St.  13. 

*Home  Ins.  Co.  v.  Cohen,  20  Gratt.  (Va.)  312;  Madsden  v.  Pnoenix,  etc.,  Ins.  Co. 
1  S.  C.  24. 
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reason  of  misrepresentations  as  to  title  and  property  they  re- 
served all  objections  to  his  right  to  recover,  in  any  form,  it  was 
held  that  the  insurer  could  not  be  said  to  have  waived  any  of  the 
defects  in  the  preliminary  proof s.^  Where  the  proofs  are  made 
out  by  the  insurer's  agent,  or  according  to  his  direction,  the  com- 
pany cannot  by  a  general  notice,  without  specifying  in  what  re- 
spects the  proofs  are  defective,  require  the  assured  to  furnish  ad- 
ditional proofs.^ 

A  waiver  of  notice  of  loss  does  not  operate  as  a  waiver   of  pre- 
liminary proofs,^  and   the  fact  that  the  insurer  sends  an  agent 


1  Citizens'  Ins.  Co.  v.  Doll,  35  Md.  89;  6  Am.  Rep.  360;  Edwards  v.  Bait.  F.  Ins. 
Co.,  3  Gill  (Md.)  176.  But  the  doctrine  of  these  cases  rests  upon  the  ground 
that  the  proofs  were  stated  to  be  Insufficient,  and  the  act  of  the  insurer  was  such  as 
to  put  in  the  insured  upon  his  diligence  in  comforming  to  the  requirements  of  the 
policy,  all  idea  of  a  waiver  was  excluded.  In  Phillips  v.  Protection  Ins.  Co.,  14  :Mo. 
220,  the  insurers  placed  their  refusal  upon  other  grounds  than  defects  in  the  proof? 
of  loss,  and  did  not  object  to  the  proofs  as  defective,  but  stated  generally,  "  we 
■waive  nothing."  The  court  very  properly  held  that  the  plaintiff  could  not  affect  the 
legal  rights  of  the  insured  by  any  such  general  reservation,  and  that  the  question 
was  whether  there  was  a  waiver  in  fact. 

2 In  Pratt  V.  N.  T.  Central  Ins.  Co.,  55  N.  Y.  505;  14  Am.  Rep.  304,  the  plaintiff 
having  a  mortgage  on  certain  property  applied  to  defendant's  agent  for  an  insur- 
ance upon  his  interest.  The  form  of  the  policy  was  left  to  the  judgment  of  the 
agent,  who  made  out  the  policy  in  form  to  the  owners  of  the  property,  "  loss  if  any 
payable  to  E.  B.  Pratt,  as  his  interest  may  appear."  The  premium  was  paid  by 
plaintiff.  The  policy  contained  a  clause,  that  if  there  was  any  change  of  title  or 
foreclosure  of  a  mortgage,  without  the  consent  of  the  company  indorsed  thereon 
the  insurance  should  immediately  cease.  In  case  of  claim  for  loss  made  payable  to 
another  party  as  collateral  security,  proof  of  loss  was  to  be  made  by  the  party 
originally  insured.  The  mortgage  was  afterward  foreclosed  and  plaintiff  became 
the  purchaser  of  the  mortgaged  premises.  He  then  gave  notice  of  the  change  in 
title  to  defendant's  agent,  who  said  the  policy  might  stand  as  security  for  plaintiff's 
interests,  and  that  the  proper  entries  would  be  made  in  the  books.  The  next  ni^ht 
the  insured  property  was  burned.  The  mortgagors  declined  to  furnish  proofs'of 
loss;  plaintiff  procured  a  blank  of  the  agent,  and  under  his  instructions  made  out 
the  proofs.  These  proofs  were  received  by  defendants  May  26,  1871,  and  re- 
tained by  it.  On  June  6,  1871,  defendant  notified  plaintiff  that  the  proofs  were  not 
in  conformity  with  the  poUcy  and  would  not  be  recognized  as  proofs.  No  additional 
proofs  were  made.  The  trial  was  without  a  jury  and  plaintiff  obtained  judgment, 
which  was  affirmed  at  general  term.  Defendant  appealed.  Upon  this  point 
Andrews,  J.,  said:  "The  proofs  of  loss  were  prepared  in  conformity  with  the 
direction  of  the  defendant's  agent  and  secretary,  and  were  retained  by  the  defen- 
dant; and  under  the  circumstances  the  plaintiff  was  not  bound  to  furnish  additional 
proofs  upon  a  general  notice  by  the  company,  without  specification  of  the  points  in, 
respect  to  which  they  were  deemed  defective." 

'Besilver  v.  State,  etc.,  Ins.  Co.,  38  Penn.St.  13. 
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to  examine  the  premises,  is  not,  of  itself,  a  waiver  of  such  proofs.^ 
The  insurer,  eitlier  through  its'  officers  or  agents  must  say  or  do 
that  which  fairly  induces  a  belief  that  proofs  of  loss  are  not  re- 
quired, and  whether  they  have  done  that  in  a  given  case,  is  purely 
a  question  for  the  jury,^  and  it  is  also  for  the  jury  to  say  whether 
they  contain  as  particular  an  account  of  the  loss  as  the  circumstan- 
ces of  the  case  admit  of,^  but  it  is  for  the  court  to  determine  their 
sufificiency.* 

The  company  may  lose  its  right  to  object  to  delay  or  defect  in, 
proof  of  loss,  by  express  or  implied  waiver.^  Thus  receiving 
preliminary  proofs  of  loss,  without  raising,  within  a  reasonable 
time,  objections  to  defects  in  them,  waives  all  such  defects  as  might 
be  cured  by  the  insured,  in  season  to  preserve  his  right,  if  reason- 
able notice  were  given.^  So  acts  or  declarations  of  the  company 
or  their  agent  which  are  done  with  knowledge  of  the  loss,  and 
which  delay  the  insured  in  making  proofs  of  loss,  are  a  waiver  of 
the  requirement  that  proofs  shall  be  furnished  within  a  specified 
time  (thirty  days)  and  estop  the  insurers  from  refusing  to  receive 
them  within  a  reasonable  time  after  J  An  adjustment  of  a  loss 
made  and  entered  in  writing  on  a  policy  of  insurance  by  the  com- 
pany, with  knowledge  of  the  circumstances,  relieves  the  assured 
from  proving  his  loss  in  detail  ;  and  the  law  implies  a  promise  on 
the  part  of  the  company  to  pay  the  amount  of  the  adjustment,  and 
it  can  be  recovered  under  the  common  count  upon  an  account 
stated.     Such  a  suit  is  upon  the  new  promise,  and  not  upon  the 


^Busch  V.  Ins.  Co.,  6  Phila.  (Penn.)  252. 

2  Todd  V.  ^tna  lyis.  Co.,  1  W.  N.  C.  227  (Penn.);  Franklin  F.  Ins.  Co.  v.  Upde- 
graff,  43  Penn.  St.  350;  Lycoming,  etc.,  Ins.  Co.  v.  Schollenberger,  44  Penn.  St.  259; 
Farmers',  etc.,  Ins.  Co.  v.  Taylor,  73  id.  342;  Greenwaldv.  Ins.  Co.,  3  Phila.  (Penn.) 
323;  Lycoming  Ins.  Co.  v.  Schreffier,  42  id.  188.  Findersein  v.  Met.  F.  Ins.  Co.  57; 
Vt.  .')20;  Donahue  v.  Wvidsor  Co.  Mu.  F.  Ins.  Co.  56  Vt.  382;  Enterprise  Ins.  Co. 
T.  Parisott  35  Ohio  St.  35. 

^  See  first  two  cases  in  preceding  note. 

*  Com.  Ins.  Co.  v.  Sennett,  41  Penn.  St.  161. 

5  Aurora  Fire,  &e.  Ins.  Co.  v.  Kranick,  36  Mich.  289.  Birmingham  v.  Farmer's 
Joint  Stock  Ins.  Co.,  67  Barb.  (N.  Y.)  595. 

"  Young  v.  Hartford  Fire  Ins.  Co.,  45  Iowa,  377;  Ilibernia  Mut.  Fire  Ins.  Co.  v. 
Meyer,  39  jST.  J.  L.  482. 

'  Georgia  Home  Ins.  Co.  v.  Kinnier,  28  Gratt.  (Va. )  88. 
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policy,  and  is  not  affected  by  any  clause  in  the  policy  limiting  the 
time  within  which  a  suit  thereon  may  be  brought.^  But  this  is 
not  the  case  when  the  insurer  makes  the  adjustment  expressly 
subject  to  the  terms  and  conditions  of  the  policy.^ 

Approved  cannot  be  withdrawn. 

Sec,  444.  Where  the  insurer  has  once  signified  his  satisfaction 
with  the  proofs,  he  cannot  subsequently  withdraw  such  approval, 
and  set  up  objections  thereto.^  In  the  proofs  of  loss,  an  honest, 
although  erroneous  statement,  will  not  defeat  the  insurer's  liability. 
Thus,  where  the  policy  provided  that  all  persons  having  a  claim 
under  the  policy  should  give  immediate  notice  and  render  a  par- 
ticular account,  stating  the  ownership  of  the  property  insured ; 
and  that  any  fraud  or  attempt  at  fraud  should  forfeit  all  claim 
under  the  policy,  and  the  plaintiff  stated  that  the  property  belonged 
to  him  as  "  the  legal  heir  of  his  wife,"  and  by  "  purchase  at  auc- 
tion "  it  was  held  that  the  statement  that  he  was  the  legal  heir  of 
his  wife,  although  incorrect,  there  being  no  designed  deception, 
and  the  defendant's  agent  being  aware  of  all  the  facts,  was  not  the 
statement  of  a  fact  calculated  to  mislead,  and  did  not  destroy  the 
plaintiff's  rights  under  the  policy.* 

'When  proofs  of  loss  need  not  be  made. 

Sec.  445.  There  would  seem  to  be  no  doubt  that,  whenever  the 
insurer  has  done  or  said  that  which  is  calculated  to  mislead  the  in- 
sured, or  induce  him  to  believe  that  proofs  of  loss  would  be  of  no  avail 
and  are  not  required,  such  acts  operate  as  a  waiver  of  the  presenta- 
tion of  preliminary  proofs.  Thus,  in  a  case  recently  decided  by 
the  Supreme  Court  of  Illinois,  but  not  yet  reported,*  the  insurer, 


Illinois  &e.  Fire  Ins.  Co.  v.  Archdeacon,  82  111.  236. 

2  Whipple  V.  N.  British  Ins.  Co.,  11  E.  I. 

^  In  Atlantic  Ins.  Co.  v.  Wrlrjht,  22  111.  462,  the  agent  of  the  insurer  expressed 
satisfaction  with  the  proofs  of  loss  furnished,  but  subsequently  the  secretary  objected 
thereto,  and  required  new  proofs  without  specifying  the  defects  in  those  furnished. 
The  court  held,  that  having  once  expressed  its  satisfaction  therewith,  they  were 
estopped  from  objecting  thereto. 

*Bohrbach  v.  The  ^tna  Ins.  Co.,  62  N.  Y.  613. 

^  Williamsburgh  City  F.  Ins.  Co.  v.  Cary. 
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before  proofs  of  loss  had  been  made  denied  all  liability  under  the  pol- 
icy, and  absolutely  refused  to  pay  anything  thereon,  in  consequence  of 
which  the  insured  neglected  to  make  any  preliminary  proofs.  The 
insurer,  however,  upon  the  trial  of  an  action  upon  the  policy  to 
recover  the  loss,  set  up  the  failure  of  the  plaintiff  to  make  the 
preliminary  proofs  of  loss  as  required  by  the  policy.  But  the 
court  held  that  the  defendant,  by  his  acts,  had  led  the  plaintiff  to 
believe  that  such  proofs  were  not  required  and  would  be  of  no 
avail,  and  was  thereby  estopped  from  setting  up  the  breach  of 
such  condition  in  defense,  and  that  his  acts  were  such  as  operated 
as  a  waiver,  and  this  seems  to  be  consistent  with  the  doctrine  gen- 
erally held  by  the  courts,  although,  in  most  of  the  cases,  defective 
proofs  had  been  furnished,  while  in  this,  none  whatever  were  made, 
the  court  holding  that  a  person  is  not  compelled  to  do  that  which 
the  act  of  the  other  party  has  led  him  to  suppose  was  unnecessary.^ 
There  would  seem  to  be  no  good  reason  why  the  acts  of  the  in- 
surer might  not  be  treated  as  a  waiver  of  the  production  of  any 
proofs  whatever,  as  well  as  of  a  failure  in  particular  respects,  and, 
in  cases  where  the  question  depends  upon  oral  proof,  it  is  for  the 
jury  to  say  whether  a  waiver  of  any  proofs  of  loss  is  established, 
or  whether  all  objections  to  defects  in  those  furnished,  were  waived 
by  the  insurer.^ 

''^  Norwich  and  New  York  Trans.  Co.  v.  Western  Mass.  Ins.  Co.,  34  Conn.  561, 

aff'd  in  U.  S.  Sup.  Ct.,  12  Wall.  194;  Schenek  v.  Mercer  Co.,  etc.,  Ins.    Co.,  24  N. 

J.  447;  Tayloe  v.  Merchants',  etc.,  Ins.  Co.,  9  How.   (U.   S.)  396;  Maryland  Ins. 

Co.  V.  BatMirst,  5  G.  &  J.  (Md.)  159;  Allegre  v.  Maryland  Ins.  Co.,  6  H.  &  J. 

(Md.)408;  Graves  v.  Washington,  etc.,  Ins.  Co.,  12  Allen  (Mass.)  391;   Francis  v. 

Somermlle  Ins.  Co.,  25  N.  J.  78;  Noyes  v.  Washington  etc.,  Ins.  Co.,  30  Vt.  689, 

^  Norwich  and  Neio  York  Trans.  Co.  v.  Western  Mass.  Ins.  Co.,  ante  ;  Graves  v. 

Washington,  etc.,  Ins.   Co.,  12  Allen  (Mass.)  391;  Martin  v.  Fishing  Ins.  Co.,  20 

Pick.  (Mass.)   389;   Francis  v.   Ocean  Ins.    Co.,   6  Cow.    (N.  Y.)  404-  Heath  v. 

Franklin  Ins.  Co.  ;  O'Neil  y.  Buffalo  Ins.  Co.,  3  N.  T.  122;  Vratce  v.  Farmers. 

Ins.  Co.,  3  Grant's  Cas.  (Penn.)  .325.     It  is  true  that,  in  some  cases,  a  contrary 

doctrine  has  seemingly  been  established,  but  it  will  be  found  that  generally  the 

distinction  arises  because  the  requirement  as  to  preliminary  proofs  is  contained  in 

the  charter  or  by-laws  of  the  company,  so  that  the  officers  of  the  company  could 

not  waive  compliance.     In  Patrick  v.  Farmers'  Ins.  Co.,  43  N.  H.  621,  it  was  held 

that  a  vote  of  the  directors  not  to  pay  anything  on  the  policy  was  held  not  a 

waiver  of  proofs  of  loss,  and  that,  in  order  to  perfect  his  claim,  the  assured  must 

comply  with  the  policy  in  that  respect.    In  Pettengill  v.  Sinks,  9  Gray  (Mass. )  169, 

the  assured  and  an  agent  of  the  assured  submitted  the  questions  at  issue  under  the 

policy  to  arbitration.     The  court  held  that,  where  the  insurer  in  his  answer  denied 

that  he  had  ever  waived  the  conditions  of  the  policy,  the  submission  cannot  be 

regarded  as  proof  of  a  waiver  of  preliminary  proofs.     But  the  doctrine  of  these 

cases  is  not  generally  accepted. 
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A  refusal  to  pay,  and  an  absolute  denial  of  all  liahiliiyfor  the  loss, 
hefore  any  preliminary  proofs  have  been  made,  and  while  there  is  yet 
time  for  the  insured  to  comply  with  the  conditions  of  the  policy  in  that 
respect,  is  in  law  a  waiver  of  the  conditions  of  the  policy  requiring  such 
proofs  to  be  made.  By  an  absolute  denial  of  all  liability,  the  in- 
surer admits  the  loss,  and  such  denial  operates  as  a  notice  to  the 
assured  that  payment  will  not  be  made,  in  any  event,  upon 
grounds  other  than  a  failure  to  comply  with  the  conditions  as  to 
proofs  of  loss,  and  thus  renders  them  wholly  unnecessary,  as  the 
law  does  not  require  that  a  person  shall  perform  an  act  which  the 
act  of  the  other  party  has  rendered  unnecessary,  or  a  mere  idle 
formality,^  and,  where  the  insurer  denies  all  liability  for  the  loss, 
before  preliminary  proofs  have  been  made,  the  insurer  may  com- 
mences his  action  at  once  without  making  such  proofs,  and  even 
though  the  policy  provides  that  an  action  shall  not  be  brought 
within  a  certain  time,  which  has  not  expired.^  The  payment  of  a 
part  of  the  loss  before  preliminary  proofs  have  been  furnished,  is  a 
waiver  of  their  production.^ 


'^  Norwich  etc.,  Trans.  Co.  v.  Western  Mags.  Ins.  Co.,  ante ;  WilUamsburgh  City 
F.  Ins.  Co.  V.  Cary,  ante ;  Tayloe  v.  Merchants'  Ins.  Co.  ante.  In  Post  v.  j^tna 
Ins.  Co.  43  Barb.  (N.  Y.)  351,  the  defendants  denied  all  liability,  upon  the  ground 
that  no  contract  of  insurance  existed,  the  insurer  claiming  that  the  policy  had  not 
been  renewed.  No  proofs  of  loss  were  furnished,  and,  upon  trial  of  the  action 
to  recover  for  the  loss,  the  defendant  set  up  the  plaintiff's  failure  to  make  pre- 
liminary proofs  in  defense.  The  court  held  that,  if  the  defendant  intended  to 
resist  payment  upon  that  ground,  they  should  have  so  stated,  because  the  plain- 
tiff had  then  ample  time  to  have  supplied  them,  and  that,  not  having  done  so 
until  it  was  too  late  for  the  plaintiff  to  furnish  them,  they  might  be  treated  as 
having  waived  their  production.  In  Bean  v.  ..^na  Life  Ins.  Co.,  4  T.  <6r  C.  (N. 
T.)  497,  the  insured  applied  to  the  insurer's  agent  for  blanks  to  make  preliminary 
proofs,  who  refused  to  furnish  them,  because  the  defendants  did  not  recognize  any 
liability.  The  court  held  that  this  was  a  waiver  of  preliminary  proofs,  and  that 
none  were  necessary.  See  also,  McBride  v.  Republic  F.  Ins.  Co.,  80.  Wis.  562; 
Parker  v.  Amazon  Ins.  Co.,  34  id.  363;  La  Societe,  etc.,  v.  Morris,  24  La.  An.  347; 
JV.  F.  F.  &  M.  Ins.  Co.  v.  SoMnson,  25  Ind.  536;  Manhattan  Ins.  Co.  v.  Stein,  5 
Bush  (Ky.)  652;  Stetson  Y.  Ins.  Co.,  4  Phila.  (Penn.)  8;  Martin  v.  Fishing  Co-, 
20  Pick.  (Mass.)  389;  McComas  v.  Covenants,  etc.,  Ins.  Co.,  56  Mo.  573;  Lewis  v. 
Monmouth,  etc.,  Ins.  Co.,  52;  Me.  492;  Priest  v.  Citizens'  etc.,  Ins.  Co.,  3  Allen 
(Mass.)  602;  yoyes  v.  Washington  Ins.  Co.,  30  Vt.  659;  Bippstein  v.  St.  Louis, 
etc..  Life  Ins.  Co.,  57,  Mo.  86;  Spartley  v.  Hartford  Ins.  Co.,  1  Dill.  (U.  S.  C.  C.) 
392. 

^  Warren  v.  Peoria  etc.,  Ins.  Co.,  14  Wis.  318;  Norwich  etc.,  Ins.  Co.  v.  West- 
ern, etc.,  Ins.  Co.,  24  Conn.  561;  Phoenix  Ins.  Co.  v.  Taylor,  5  Minn.  492 

"WestlakeY.  St.  Lawrence  Ins.  Co.,  14  Barb.  (N.  T.)  206;  Parker  v.  Amazon, 
Ins.  Co.,  34  Wis.  363. 
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The  entire  incapacity  of  the  assured  to  make  proofs  of  loss,  as,  if 
he  is  incapacitated  by  severe  illness,  or  by  reason  of  having  become 
insane,  or  from  any  cause  that  operates  as  an  absolute  incapacity, 
performance  of  the  condition  is  excused.^ 

When  defense  is  put  on  other  grounds. 

Sec.  446.  When  an  insurer,  with  knowledge  of  a  claim  made  under 
a  policy,  rests  his  defense  exclusively  on  other  grounds,  he  is 
treated  as  having  waived  all  objections  to  the  seasonableness  or 
sufficiency  of  notice  or  proofs  of  loss,  and  cannot  afterwards  avail 
himself  of  defects  therein.^ 

When  the  policy  requires  that,  in  case  of  loss,  the  assured  shall 
deliver  to  the  company  a  particular  account,  in  writing,  under 
oath,  stating  the  value  and  nature  of  his  interest  therein,  such  con- 
dition must  be  strictly  complied  with ;  and  an  account  which  does 
not  state  the  nature  and  value  of  his  interest  in  the  property  is  in- 
sufficient, although  the  loss  is  total,  and  the  value  of  the  property, 
as  well  as  the  nature  of  the  assured's  interest  in  the  property,  is 
stated  in  the  application,  which  was  expressly  made  a  part  of  the 
policy.^  "  Whatever,"  said  Meerick,  J.,  in  the  case  last  referred 
to,  "  may  be  the  extent  or  the  degree  of  its  importance  to  the 


1  Ins.  Companies  v.  Boy  kin  12  Wall.  (U.  S.)  433. 

2  Martin  v.  Fishing  Ins.  Co.,  20  Pick.  (Mass.)  389  ;  Vos  v.  Robinson,  9  Jolin. 
(N.  Y.)  192  ;  Tayloe  v.  Merchants'  Ins.  Co.,  9  Hoijv.  (U.  S.)  390  ;  Thwing  v.  Gt. 
Western  Ins.  Co.,  Ill  Mass.  110.  In  Peoria  M.  &  F.  Ins.  Co.  v.  Whitehill,  25  111. 
466,  the  plaintiflE  sent  his  proofs  to  the  company,  and  suhsequently  asked  the 
defendant's  secretary  if  he  should  make  further  proofs.  The  secretary  replied 
that  "  he  could  do  so  if  he  pleased."  The  court  held  that  the  failure  of  the 
defendant  to  point  out  the  defects  in  the  proofs,  and  resting  his  defense  on  other 
grounds,  had  waived  all  defects  in  the  preliminary  proofs.  Gt.  Western  Ins.  Co. 
V.  Staaden,  26  111.  360  ;  Globe  Ins.  Co.  v.  Boyle,  21  Ohio  St.  119  ;  Allegre  v.  Mary- 
land Ins.  Co.,  6  H.  &  J.  (Md.)  408  ;  Catlett  v.  Pacific  Ins.  Co.,  4  Wend.  (N.  T.) 
75  ;  Bumstead  v.  Dividend  Mut.  Ins.  Co.,  12  N.  Y.  81  ;  Ocean  Ins.  Co.  v.  Francis, 
2  Wend.  {N.  T.)  64.  Where  the  defendant's  agent  Informed  the  plaintiff  that 
the  company  objected  to  paying  on  account  of  the  quantity,  quality  and  value 
of  the  loss,  it  was  held  that  this  amounted  to  a  waiver  of  defects  in  preliminary 
proofs.  Phillips  v.  Protection  Ins.  Co.,  14  Mo.  220  ;  Lycoming  Ins.  Co.  v.  Dun- 
more,  75  111.  14. 

'  Wellcome  v.  People's  etc.,  Ins.  Co.,  2  Allen  (Mass.)  480.  The  fact  that  the 
insurers  since  the  loss,  have  examined  the  assured  under  oath  in  reference  to  the 
loss,  and  has  also  had  his  books  in  its  possession  has  been  held  not  to  relieve  the 
assured  from  furnishing  proofs  of  loss.  Gauche  v.  London  etc.,  Ins.  Co.,  4  Woods 
(U.  S.  C.  C. )  102. 
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defendants,  the  parties,  by  an  express  stipulation  have  made  the 
rendition  of  such  an  account  an  essential  pre-requisite  to  the  right 
to  recover  any  part  of  the  insurance.  The  plaintiff  having  failed 
to  comply  with  this  indispensable  condition,  can  maintain  no  action 
against  the  defendant  upon  the  policy." 

When  the  insurer  is  informed  of  a  loss  by  the  insured,  and  with- 
out saying  anything  about  preliminary  proofs,  proceeds  to  inquire 
whether  the  insurance  is  valid,  upon  a  specific  ground  indepen- 
dent of  those  required  to  be  stated  in  the  proofs,  and  declines  to 
pay  the  loss  upon  a  specific  ground,  this  operates  as  a  waiver  of  all 
objection  to  the  insufficiency,  or  even  the  entire  absence  of  pre- 
liminary proofs.^  All  that  can  be  required  of  the  insurer  is  a 
reasonable  and  substantial  compliance  with  the  conditions  of  the 
policy.  Thus  where  proofs  of  loss,  really  informal  or  insufficient, 
have  been  made,  and  the  company  return  them  for  correction  in  a, 
particular  respect,  they  thereby  waive  all  other  informalities  or  in- 
sufficiencies.^ Thus,  in  the  last  named  case  one  of  the  conditions 
of  the  policy  required  that  the  insured  should  forthwith  give  notice 
of  his  loss  and  as  soon  as  possible  deliver  in  a  particular  statement 
of  such  loss  signed  with  his  own  hand  and  verified  by  his  oath  or 
affirmation ;  and  also,  is  required,  to  produce  his  books  of  account, 
etc.,  and  exhibit  the  same  for  examination  to  any  person  named  by 
the  company ;  and  that,  until  such  proofs  were  furnished  the  loss; 
should  not  be  deemed  payable.  The  account  was  first  furnished 
under  the  oath  of  an  agent,  and  being  objected  to  was  then  fur- 
nished under  the  oath  of  the  principal.  No  other  proofs  were 
called  for  by  the  insurer,  and  no  person  was  named  to  examine  the 
books  of  the  insured,  and  the  court  held  that  this  constituted  a 
waiver  of  all  other  proofs,  and  of  an  examination  of  the  books.  In 
a  recent  case  in  Illinois,^  it  was  held  that,  where  goods  are  insured 
and  are  afterwards  removed  to  another  place,  where  they  are  lost, 
and  the  company  having  been  notified  of  the  removal,  had  not  can- 
celed the  policy,  their  failure  to  so  cancel  will  be  taken  as  a  rati- 
fication of  the  act  of  removal,  and  they  will  be  held  liable  for  the 
loss.     And  where  it  is  evident  that,  in  any  event,  the  company  in- 


1  West  Hockingliam,  etc.,  v.  Sheets  &  Co.,  26  Graft.  (Va.)  854. 

=  Home  Ins.  Co.  v.  Cohen,  20  Gratt.  (Va.)  30. 

'  Williamsburg  F.  Ins.  Co.  v.  Cary.     (Not  yet  reported. ) 
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tend  to  dispute  the  claim,  the  insured  is  notboundtomake  a  proof 
of  loss  which  he  has  every  reason  to  believe  will  be  wholly  useless- 
by  the  rejection  of  the  company.  And,  in  case  of  refusal,  an  in- 
sured is  at  liberty  to  bring  suit  at  once,  and  is  not  bound  to  await, 
the  expiration  of  the  time  given  the  company  in  the  policy  to  pay 
any  loss. 

"Where  the  policy  requires  that  the  insured  shall,  as  preliminary 
to  payment  of  the  loss,  submit  himself  to  examination  upon  oath, 
by  the  insurer,  as  to  the  loss  and  the  claim  therefor,  and  after  it 
has  been  reduced  to  writing  shall  subscribe  the  same,  the  insurer- 
is  bound  to  comply  with  the  provision,  and  upon  failure  to  do  so,, 
cannot  recover  upon  the  policy.^ 

Agent  may  ■waive. 

Sec.  447.  Although  the  policy  specially  provides  that  prelim- 
inary proof  of  loss  shall  be  made  in  a  particular  mode,  and  within  &. 
certain  limited  time,  yet  the  company  may,  through  its  agents,  even, 
waive  the  benefit  of  the  provisions,  and  a  waiver  may  be  implied, 
from  the  manner  in  which  the  company  or  its  agents  have  dealt 
with  the  policy-holder  subsequent  to  the  loss ;  and  where  there  is- 
no  dispute  as  to  the  facts,  the  question  as  to  whether  compliance 
with  such  preliminaries  has  been  waived,  is  one  of  law  for  the 
court.     It  is  not  essential  that  the  company  should,  in  express,, 
terms,  have  waived  compliance  ;  it  is  sufficient  if  it,  or  its  agents, 
have  done  that  which  was  calculated  to  induce  the  policy-holder  to- 
so  believe,  or  that  its  acts  have  been  such  as  to  lessen  his  diligence 
in  the  matter,  or  as  led  him  to  suppose  that  such  preliminaries, 
were  not  required.^ 


1  Bonner  v.  Home  Ins.  Co.,  1.3  Wis.  677. 

^Eastern  R,  B.  Co.  v.  Belief  Ins.  Co.,  98  Mass.  420;  Ames  v.  JST.  Y.  Union  Ins^ 
Co.,  14  N".  Y.  253;  Plicmix  Ins.  Co.,  v.  Taylor,  5  Minn.  402;  Madsden  v.  Phoenix 
Ins  Co.,  1  S.  C.  24,  Warner  v.  Peoria,  etc.,  Ins.  Co.,  14  Wis.  318;  Ide  v.  Phoenix 
Ins.  Co.,  2  Biss.  (U.  S.)  333;  Ins.  Co.,  of  N.  America  v.  Hope,  58  111.  75;  11  Am. 
Eep.  48.  A  particular  statement  of  the  loss  may  be  waived  by  the  company,  and 
if  there  be  any  evidence  from  vfliich  such  a  waiver  may  be  inferred,  it  Is  for  the 
jury.  Where  the  agent  of  the  company  had  agreed  with  the  assured  to  ascertain 
the  amount  of  their  loss  from  their  books,  and  in  the  answer  sent  by  the  company 
in  reply  to  the  statement  of  the  loss,  refusing  payment  "  on  account  of  circum- 
stances connected  with  the  insurance,"  there  was  no  objection  to  the  statement 
sent,  the  evidence  of  waiver  was  held  sufficient  to  justify  a  submission  to  the 
jury  ;  and  the  jury  must  determine  from  the  evidence  what  degree  of  particu- 
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But,  in  the  case  of  a  mutual  company,  the  charter  must  be 
looked  to,  to  determine  the  powers  of  officers  and  agents.  If  the 
charter  in  any  wise  restricts  the  powers  of  officers,  the  restriction 
is  complete.     Thus,  where  the  charter  provided  that  the  president, 


larity  in  the  account  of  the  loss  sent  to  the  insurance  company  the  nature  of  the 
case  admitted  of.  Franklin,  etc.,  Ins.  C&.  v.  Vpdegraff,  43  Penn.  St.  3.50.  If  the 
company,  on  notice  of  loss,  refer  the  insured  to  their  resident  agent  for  settle- 
ment, and  instruct  the  agent  to  procure  a  statement  of  the  loss,  he  is  thereby 
invested  with  full  authority  to  receive,  and  extend  the  time  for  furnishing  it  ; 
and  if  given  within  the  time  required  by  the  agent,  though  after  thirty  days  from 
the  fire,  the  condition  in  the  policy  requiring  it  to  be  made  within  that  time  is  not 
broken.  Where  there  is  any  evidence  as  to  the  authority  given  to  the  agent  by 
the  company  to  act  in  the  premises,  and  of  an  actual  waiver  of  condition  on  the 
part  of  the  agent,  it  is  for  the  jury  ;  and  though  a  waiver  must  be  intentional 
and  clearly  proven,  the  sufficiency  of  the  evidence  relating  thereto  is  for  the  jury, 
"whose  error  in  judgment  thereon  can  be  corrected  only  by  motion  for  a  new  trial. 
In  an  insurance  of  a  single  property  (a  coal-breaker)  under  a  valued  policy, 
where  the  insured,  immediately  after  its  destruction  by  tire,  wrote  to  the  com- 
pany, stating  that  his  "  coal-breaker  burnt  down  this  morning,"  giving  the 
number  of  his  policy  and  the  amount  of  his  insurance,  such  a  statement  of  loss, 
though  in  the  preliminary  notice,  was  held  substantially  a  particular  statement, 
and  a  compliance  with  the  condition  requiring  it.  Lycoming,  etc.,  Ins.  Co.,  v. 
SchoUenberger,  44  Penn.  St.  259.  The  waiver  by  the  insurer  of  a  written  notice 
of  loss  by  fire,  as  required  by  the  conditions  of  a  policy  of  insurance,  is  a  ques- 
tion for  the  jury.     Drake  v.  Farmers^    Union  Lix.    Co.,   3  Grant  (Penn.)  325; 

Witlierell  v.  Maine  Ins.  Co.,  49  Me.  200.  Wliere  the  general  agent  of  aninswr- 
tince  company,  acting  in  the  matter  of  his  agency,  and  in  relation  to  the  particular 
loss  and  controversy  in  question,  stated  to  an  agent  of  the  plaintiff,  who  had  pre- 
jxired  and  forwarded  the  preliminary  proofs,  that  it  was  only  the  quantity  and 
value  of  the  property  that  the  company  disputed,  it  was  held  that  the  evidence  was 
l)oth  admissible  and  important,  as  going  to  prove  a  waiver  by  the  company  of  all 
objection  to  the  preliminary  proofs  on  account  of  defects  in  them.     Ratlibone  v. 

City,  etc.,  Ins.  Co.,  31  Conn.  193.  If  the  insured  complies  with  the  instructions  of 
the  agent  of  the  insurer  in  making  his  preliminary  proofs,  either  as  to  form,  sub- 
stance or  time,  all  defects  in  those  respects  are  waived.  Security  Ins.  Co.,  v.  Foy, 
22  Mich.  467;  Sims  v.  State  Ins.  Co.,  47  Mo.  .54;  Atlantic  Ins.  Co.,  v.  Wright.  24 
111.  4(52.  The  question  of  waiver  is  for  the  jury.  Davis  v.  Western  Mass.  Ins. 
Co.,  8  R.  I.  277;  Franklin,  etc.,  Ins.  Co.,  v.  ITpdegraff,  ante:  Edwards  v.  Balti- 
imoreF.  Ins.  Co.,  3  Gill.  (Md.)  176;  Noonan  v.  Hartford  Ins.  Co.,  21  Mo.  81. 
And  it  seems  that  an  agent,  whose  power  has  been  revoked,  may  bind  the  com- 
pany when  the  assured  has  no  knowledge  of  the  revocation  of  his  power.  Thus, 
an  insurance  policy  on  plate-glass  windows,  effected  through  L.,  the  local  agent 
of  the  defendant  company,  was  subject  to  a  condition,  that,  in  case  of  loss,  notice 
must  be  given  to  some  known  agent  of  the  company.  After  the  making  of  the 
policy,  but  before  loss,  the  defendants  transferred  this  branch  of  business  to 
another  company.  It  was  held  that  notice  of  loss  by  the  plaintiff  (who  did  not 
know  of  this  transfer)  to  L.,  who  made  his  report  thereon  to  the  latter  company, 
■was  sufficient.     Marsden  v.  City,  etc..  Assurance  Co.,  L.  K.,  1  C.  P.  232. 
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■with  one-third  of  the  directors,  shall  be  competent  to  transact  all 
business  of  the  corporation,  neither  the  president  alone,  or  the 
directors  alone,  have  power  to  waive  the  preliminary  proofs  ;  ^  but, 
where  the  matter  rests  simply  in  contract,  as,  where  the  policy 
provides  that  "  no  act  or  omission  of  any  officer  or  agent  shall  be 
deemed  a  waiver  of  a  full  and  strict  compliance  with  the  conditions 
concerning  preliminary  proofs,  except  it  shall  be  in  writing,  signed 
by  the  secretary  or  president,"  the  production  of  such  proofs  may, 
nevertheless,  be  shown  to  have  been  waived  by  any  acts  or  omis- 
sions of  the  officers  or  agents  of  the  insurer,  that  in  fact  or  in  law 
amount  to  a  waiver.^  The  authority  of  the  agent  of  an  insurance 
company  to  receive  proposals  for  insurance,  and  to  countersign 
and  deliver  policies  upon  risks  accepted  by  the  company,  does  not 
extend  to  adjusting  losses,  nor  empower  Mm  to  waive  the  stipu- 
lated conditions  as  to  proofs  of  loss,  and  to  bind  the  company  to 
pay  without  them;  nor  does  the  fact  that  such  agent  assumes  in  a 
particular  case  to  do  those  acts  establish  such  authority.^ 

The  fact  that  the  policy  provides  that  no  condition  of  the  policy 
shall  be  waived  except  by  a  written  endorsement  thereof  upon  the 
policy,  does  not  prevent  a  waiver  of  proofs  of  loss  by  parol,*  and 
where  an  officer  of  the  company  to  whom  proofs  of  loss  may  be 


1  Dawes  v.  No.  River  Ins.  Co.,  1  Cow.  (N.  Y.)  462. 

2  Pitney  v.  glen's  Falls  Ins.  Co.,  61  Barb.  (N.  T. )  3.35. 

2  Thus,  in  Bush  v.  Westchester  Ins.  Co.,  2  T.  &  C.  (K.  T.)  629,  an  action  was 
brought  upon  a  policy  of  insurance  containing  a  condition  that  in  case  of  loss  the 
assured  would  render  a  particular  account  of  the  loss,  would  cause  the  property- 
insured  to  be  put  in  order,  and  an  inventory  to  be  made  and  furnished  to  the 
company,  and  would  have  the  amount  of  damage  ascertained  by  appraisal.  This 
condition  was  not  complied  with,  but  plaintiff  claimed  that  it  had  been  waived  by 
the  defendant.  To  sustain  the  allegation  of  waiver,  evidence  was  admitted, 
showing  that  after  the  fire,  agents  of  other  companies  having  policies  on  the  prop- 
«rty,  estimated  the  damages,  and  agreed  that  the  loss  exceeded  the  whole  amount 
of  insurance,  and  tliat  S.,  defendant's  local  agent  for  countersigning  and  issuing 
policies  who  had  acted  with  the  other  agents,  concurred  in  their  conclusion,  and 
said  that  he  was  satisfied  the  loss  was  more  than  double  what  the  plaintiff  was 
insured.  The  defendant  objected  to  the  evidence  on  the  ground  that  S.'s  author- 
ity was  not  proved.  The  judge  at  the  trial  charged  the  jury  in  substance  that, 
so  far  as  S.  assumed  to  act  for  the  defendant  in  waiving  the  proofs  of  loss  required 
by  the  policy,  the  plaintiff  had  a  right  to  infer  that  he  had  authority  to  act  ;  that 
if  S.  said  it  was  all  right,  the  loss  would  be  paid,  that  would  amount  to  a  waiver. 
It  was  held,  that  the  admission  of  the  evidence  of  the  acts  and  declarations  of  S., 
and  the  charge  as  to  the  effect  thereof,  were  error. 

*  Lowry  v.  Lancashire,  Ins.  Co.,  32  Hun.  (N.  Y.)  322. 
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sent,  goes  upon  the  ground  after  a  loss  and  agrees  with  th& 
assured  as  to  the  valuation,  formal  proofs  of  loss  are  waived.^  So 
it  seems  that  a  waiver  of  formal  proofs  may  be  inferred  from  any 
act  of  the  insurer  which  amounts  to  a  recognition  of  his  liability,  or 
from  a  denial  of  his  obligation  upon  other  grounds.^ 

Other  proof  than  that  required  by  policy  need  not  be  given.    Reasonable 
proof. 

Sec.  448.  Where  the  policy  requires  proofs  of  loss  to  the  satis- 
faction of  the  company,  reasonable  proof  only  is  required.  The 
company  cannot  capriciously  demand  proof  that  is  unreasonable.* 
It  is  only  required  in  such  cases,  that  such  proof  of  the  loss  and 
its  extent,  from  some  one  of  the  perils  insured  against,  should  be 
given,  as  ought  to  satisfy  a  reasonable  man.*  If  the  policy  provides 
the  manner  and  extent,  of  proof  to  be  given,  proofs  in  a  different 
form  or  of  other  matters  cannot  be  required.^  The  contract  is  the 
measure  of  the  parties'  rights.® 

Where  the  policy  provides  that  the  assured  shall  furnish  a  par- 
ticular account  of  the  loss,  "  and  shall  produce  such  other  evidence 
as  the  company  may  reasonably  require,"  it  is  for  the  jury  to  say 
whether  certain  evidence  required  was  reasonable  ;  and  where  the 
company  required  the  assured  to  furnish  a  builder's  certificate, 
setting  forth  the  cost  of  reinstatement,  or  the  value  of  the  building, 
at  the  time  of  loss,  the  failure  of  the  assured  to  do  so  was  held  fatal 
to  a  recovery.' 


1  Coventry  Mu.  etc.,  Assn,  v.  Evans.  102  Penn.  St.  281. 

2  Penn.  F.  Ins.  Co.,  v.  Bougherty  102  Penn.  St.  508.  But  sueli  recognition  or 
denial  of  liability  must  be  by  some  person  authorized  to  act  for  the  company  and 
cannot  be  inferred  from  what  is  said  or  done  in  the  presence  and  hearing  of  the 
agent  by  a  third  person.  East  Texas,  F.  Ins.  Co.  Y.  Coffee  61  Tex.  287.  Daul.  Fire 
man's,  Ins.  Co.,  35  La.  An.  98. 

'  Lawrence  v.  Ocean  Ins.  Co.,  11  John  (N.  T.)  240;  Braunstein  v.  Accidental 
Death  Ins.  Co.,  1  B.  &  S.  782;  Talcot  v.  Marine  Ins.  Co.,  2  Johns.  (X.  T.)  130. 

*  Moore  v.  Woolsey,  4  El.  &  Bl.  243;  Taylor  v.  ^tna  Life  Ins.  Co.,  13  Gray 
(Mass.)  434. 

°  Taylor  v.  JEtna  Ins.  Co. ,  ante. 

«  Fox  V.  Comoay  F.  Ins.  Co.,  53  Me.  107. 

'  Fawcett  v.  Liverpool,  etc.,  Ins.  Co.,  27  TT.  C.  (Q.  B.)  225. 
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Copies  of  invoices,  books,  vouchers,  etc. 

Sec.  449.  Full  compliance  with  the  conditions  of  a  policy  are  in- 
dispensable to  the  insurer's  right  to  cover,  unless  compliance  is  shown 
to  he  impossible,  without  the  fault  of  the  insurer,  or  has  been  waived 
by  the  insurer,^  therefore,  where  the  policy  provides  how,  when  and 
in  what  manner  proof  of  loss  shall  be  made,  and  also  provides  that 
unless  proof  is  made  in  that  waj^  the  insurer  shall  not  be  liable  for 
the  loss,  the  conditions  must  be  strictly  performed,  or  a  legal  ex- 
cuse therefor  alleged  and  proved  by  the  assured.^  Thus,  where 
the  policy  contains  a  clause  requiring  the  insured  to  produce 
"  certified  copies  of  all  bills  and  invoices,  the  originals  of  which 
iave  been  lost,"  the  condition  must  be  complied  Avith,  or  it  must 
he  shown  that  it  tvas  impossible  for  the  insured  to  do  so,  or  that  per- 
formance of  the  condition  ivas  waived  by  the  insurer,  or  no  recovery 
can  be  had,  and  the  fact  that  the  bills  and  invoices  were  all  de- 
stroyed by  the  fire  does  not  of  itself  excuse  full  compliance  with 
the  condition.^  A  reasonable  attempt  to  perform  it  and  a  failure 
without  the  fault  of  the  insured,  must,  at  least,  be  shown^  Thus,  in 
the  case  last  referred  to,  the  plaintiff,  as   sheriff  of  New  York 


'  Jennings  v.  Chenango  Ins.  Co.,  2  Den.  (N.  Y.)  75;  Savage  v.  Iloward  Ins.  Co., 
52  N.  Y.  .502;  Jube  v.  Brooklyn  Ins.  Co.,  28  Barb.  (N.  Y.)  412;  Columbian  Ins.  Co. 
Y.  Lawrence,  2  Pet.  (U.  S.)  52. 

2  Bumstead  v.  I>iv.  Mut.  Ins.  Co.,  12  N.  Y.  81;  Allen,  J.,  in  O'Brien  v.  Com- 
mercial Ins.  Co.,  6.3  N.  Y.  111-113. 

2  A  policy  contained  a  condition  that  the  insured  should,  when  required  exhibit 
Ms  bills  of  purchase  or  duplicates.  Upon  requisition  therefor,  he  stated  that  the 
bills  had  been  burned,  and  that  he  could  not  furnish  duplicates.  He  also  testified 
At  the  trial  that  he  did  not  ask  any  one  for  duplicates»  The  company  refused  to 
pay  the  amount  claimed  by  the  insured,  and  his  attorney  notified  the  company  of 
Ills  intention  to  institute  suit  for  the  recovery  of  the  claim.  To  this  notification  the 
agent  replied  by  letter  that  he  was  instructed  to  say  that  the  company  would  con- 
test the  payment  of  the  claim,  "  (in  its  present  exaggerated  form)  under  the  terms 
and  conditions  of  his  policy,  though  we  should  have  preferred  an  amicable  com- 
promise ...  If,  however,  you  prefer  litigation  with  this  company,  we  shall  contest 
the  claim  as  above."  The  insured  afterwards  sued  the  company,  and  offered  this 
letter  in  evidence  to  show  a  waiver  of  further  preliminary  proof  of  loss.  It  was  held 
that  the  letter  was  no  waiver,  and  that  the  insured  was  not  only  bound  to  produce 
and  exhibit  to  the  company  or  its  agent,  upon  being  required  so  to  do,  the  bills  of 
purchase,  but  if  they  were  destroyed,  he  was  bound  to  produce  duplicates  thereof, 
if  it  were  possible  for  him  so  to  do.  Farmers'  Fire  Ins.  Co. ,  v.  Mispelhorn,  50  Md. 
180. 

'  O'Brien  v.  Commercial  Ins.  Co.,  ante. 


990  Notice  and  Proofs  of  Loss. 

county,  claimed  to  recover,  by  virtue  of  attachments  in  his  hands 
against  one  Candler,  the  amount  of  a  policy  of  insurance  issued  to 
Candler  upon  a  stock  of  goods  owned  by  him  in  Florida,  and 
which  had  been  destroyed  by  fire.  The  policy  contained  a  pro- 
vision identical  with  that  referred  to  supra.  The  lower  court  in- 
structed the  jury,  virtually,  that  if  the  invoices  and  bills  were  de- 
stroyed by  fire,  the  insured  was  excused  from  compliance  there- 
with. The  portion  of  the  charge  covering  this  point  was  as  fol- 
lows :  "  I  say,  as  matter  of  law,  he  was  not  bound  to  send  off  to 
persons  of  whom  he  was  in  the  habit  of  purchasing,  and  require  a 
new  statement  of  the  items  ;  but  if  the  facts  of  the  case  show  that 
he  could  reasonably  procure  them,  he  was  bound  so  to  do."  This 
ruling  was  held  erroneous  by  the  Court  of  Appeals,  and  the  rule 
established  that  compliance  with  tlie  coiidition,  or  a  reasonable  effort, 
and  a  failure  to  do  so  icithout  fault  on  his  part.,  must  he  shown.^ 


'  O'Brien  v.  Commercial  Lis.  Co.,  ante.  The  opinion  of  Allen,  J.,  will  be  use- 
ful upon  this  point,  and  as  it  is  not  voluminous,  I  will  give  it  entire.  He  said : 
"In  addition  to  the  more  usual  and  ordinary  preliminary  proofs  required  to  be 
furnished  as  a  condition  precedent  to  the  right  of  the  insured  to  indemnity  against 
loss,  the  policy  upon  which  this  action  is  brought  provides  tliat  the  insured  shall, 
if  required,  produce  copies  of  all  bills  and  invoices,  the  originals  of  which  have 
been  lost.  The  defendant's  imdertaking  is  to  pay  the  loss  or  damage  occasioned 
by  the  perils  insured  against,  within  sixty  days  after  due  proof  thereof,  in  con- 
formity to  the  conditions  annexed  to  the  policy.  A  full  compliance  with  this  con- 
dition was  indispensable  to  a  right  of  action  upon  the  policy  unless  a  compliance 
was  impossible  or  was  waived  by  the  insurers.  Worstey  v.  Wood,  6  T.  R.  710; 
Colmribian  Ins.  Co.  v.  Lawrence,  2  Pet.  52,  53;  Jube  v.  Brooklyn  Fire  Lis.  Co.,  28 
Barb.  412;  Jennings  v.  Chen.  Co.  Mut.  Ins.  Co.,  2  Den.  75;  Savage  v.  Uoward  Ins. 
Co.,  52  N.  Y.  502. 

The  books  and  papers  of  the  insured,  including  the  original  invoices  and  bills 
of  purchase,  were  destroyeSi  by  fire,  and  this  gave  to  the  insurer  the  right  to 
certified  copies.  They  were  distinctly  and  specifically  called  by  the  letter  of  the 
agent  of  the  defendant,  and  the  other  insurers  of  December  31,  ISOS,  the  insured 
having  on  the  9th  of  the  same  month,  been  formaUy  advised  that  '  complete 
proofs  of  loss,  as  required  by  said  policies,  must  be  made.  They  were  not  fur- 
nished, and  on  the  12th  of  January,  in  reply  to  an  evasive  letter  from  the  insured, 
he  was  referred  to  the  requirements  of  the  letter  of  the  31st  December,  and 
told  that  the  whole  would  be  required  under  oath ;  and  upon  the  5th  of  February 
he  was  again  called  upon  by  letter  for  duplicate  copies  of  all  invoices  of  goods 
purchased  in  1867  and  1868.  The  request  was  not  complied  with,  nor  was  com- 
pliance shown  to  be  impossible.  No  attempt  to  supply  these  proofs  were  shown. 
It  will  not  be  assumed  that  the  merchants,  of  whom  goods  had  been  bought  for 
the  twenty  months  preceding  the  fire,  were  not  known,  could  not  be  found,  or 
would  be  unable  to  furnish  duplicates  of  the  bills  of  goods  sold  the  insured  dur- 
ing these  months.     There  was  no  claim  upon  the  trial  that  this  condition  had  been 
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Waiver  of  defenses— Right  to  recover  back  money  paid  in  settlement  of 
loss. 

Sec.  450.  Where  an  insurance  company  after  a  loss, has  adjusted 
the  claim  therefor,  and  has  agreed  to  pay  a  certain  sum  in  liquida- 
tion of  the  claim,  it  cannot,  in  an  action  setting  forth  such  facts, 
object  that  the  action  was  not  brought  within  the  time  limited  in 
the  policy.  In  such  a  case,  the  action  is  not  upon  the  policy,  but 
upon  the  agreement  to  pay.  Neither,  in  such  a  case  can  it  set  up 
a  breach  of  warranty,  or  of  any  of  the  conditions  of  the  policy  in 
defense,  for  adjusting  the  loss  and  promising  to  fay  it  is  a  waiver  of 
all  breaches  on  the  part  of  the  assured,  and  of  all  defenses  which 
might  have  been  made,  except  for  such  waiver. ^  A  breach  of  any 
warranty  or  of  any  condition  in  the  policy  must  be  insisted  upon 
when  the  claim  is  made,  and  before  an  agreement  to  pay  the  loss 
has  been  made,  and  even  ignorance  of  the  breach  until  after  the 


complied  with,  that  compliance  was  impossible,  or  that  the  defendant  had  waived 
it.  The  counsel  for  the  respondent  contended  on  the  argument  in  this  part  of  the 
condition  had  been  waived;  but  had  that  been  the  contention  at  the  trial  it  would 
have  been  a  question  of  fact  for  the  jury.  The  cause  was  not  tried  upon  that 
theory.  The  judge  at  circuit  instructed  the  jury  that  the  Insured  was  not  bound, 
as  a  condition  precedent  to  a  right  of  action  upon  the  policy,  and  as  a  part  of  pre- 
liminary proofs,  to  furnish  certified  or  duplicate  copies  of  the  bills  of  purchase, 
but  was  only  bound  to  furnish  such  as  he  had  in  his  possession,  and  left  it  to  the 
jury  to  say  whether  he  had  given  the  insurers  all  the  information  he  had,  and  the 
jury  were  told  that  if  he  had  done  so  he  had  complied  with  the  condition  and  was 
entitled  to  recover  so  far  as  that  objection  was  concerned.  It  is  not  a  question 
whether  the  condition  is  reasonable  or  unreasonable.  It  is  lawful,  the  assured  has 
assented  to  it,  and  we  cannot  dispense  with  it  and  make  a  new  contract  for  the 
parties.  Had  the  insured  been  unable  from  any  cause  fully  to  comply  with  the 
condition,  and  the  Inability  had  been  shown  to  exist,  and  without  his  fault  proba- 
bly, a  failure  literally  to  comply  with  it  might  not  have  been  fatal  to  the  action. 
Bumstead  v.  Div.  Mut.  Ins.  Co.,  2  Ker.  81.  The  difficulty  is  that  the  condition 
was  ignored  and  aside  by  the  judge  in  his  instructions  to  the  jury,  and  the  defend- 
ant deprived  of  the  benefit  of  a  material  clause  and  condition  of  the  contract.  The 
intent  and  meaning  of  the  clause  is  neither  ambiguous  nor  obscure,  and  upon  the 
most  favorable  interpretation  for  the  insured,  exacts  from  him  upon  the  requisition 
of  the  insurers,  duplicates  of  his  invoices  of  purchases  certified  by  the  merchants 
from  whom  the  purchases  were  made.  The  condition  is  reasonable  and  not  difficult 
of  performance,  and  the  defendant  has  a  right  to  insist  upon  a  compliance.  The 
court  below  seems  to  have  regarded  the  certified  copies  called  for  by  the  condition 
as  copies  of  originals  in  the  actual  possession  having  been  desti-oyed,  that  the  condi- 
tion had  become  impossible  of  performance.  The  overlooked  the  fact  that  it  was 
only  in  case  of  loss  of  the  originals  that  certified  copies  could  be  required  necessarily 
imposing  the  duty  upon  the  insured  to  supplement  his  proofs  by  copies  to  be 
obtained  from  other  sources,  the  sellers  of  the  goods." 

1  Smith  V.  Glen's  Falls  Ins.  Co.,  62  N.  Y.  83. 
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•agreement  to  pay  was  made,  will  not  operate  to  lessen  the  force  of 
the  waiver.  Nothing  short  of  frwwd  on  the  part  of  the  assured 
^ill  have  that  effect.^  In  the  language  of  Chuech,  C.  J.,  in  the 
case  first  referred  to  in  the  note,  "  If  they  saw  fit  to  pay  the  claim, 
or  compromise  it,  or  to  make  a  new  contract  without  examination, 
it  must  be  deemed  to  have  waived  it,  and  in  the  absence  of  frauds 
it  cannot  afterwards  avail  itself  of  such  breach.  It  cannot  urge  pay- 
ment or  settlement  by  mistake,  on  account  of  want  of  knowledge 
■of  such  breach.  The  time  for  investigation  as  to  breaches  of  war- 
ranty, is  when  a  claim  is  made  for  payment,  and  if  the  company 
•elects  to  pay  the  claim,  or  what  is  equivalent,  to  adjust  it  by  indepen- 
dent contract,  it  cannot  afterwards,  in  the  absence  of  fraud,  fall  back 
■upon  an  alleged  breach  of  warranty."  The  mere  fixing  of  the 
amount  of  a  loss  under  a  policy,  or  an  agreement  that  the  loss 
amounts  to  a  certain  sum,  is  not  of  itself  an  admission  on  the  part 
of  the  insurer  that  any  liability  exists  against  it  upon  the  policy, 
but  is  a  mere  admission  that  a  certain  sum  is  due,  if  any  liability 
■exists.  Thus,  in  a  Rhode  Island  case,^  the  parties  in  interest  fixed 
the  amount  of  loss  and  damage,  "  subject  to  the  terms  and  con- 
ditions of  several  policies."  In  an  action  against  the  insurers,  it 
was  held  that  this  adjustment  meant  "  subject  to  "  all  the  "  terms 
and  conditions  of  the  policies  "  not  superseded  by  the  agreement. 
Also,  that  the  question  of  liability  was  not  affected  by  this  adjust- 
ment, which  only  determined  the  amount  due  in  case  of  liability. 

The  burden  of  proving  a  loss  from  the  cause,  and  to  an  amount 
for  which  insurers  are  liable,  is  upon  the  assured,^  and  notice  to 
the  company  of  the  loss,  and  proper  proofs  thereof  in  conformity 
with  the  requirements  of  the  policy,  or  a  legal  excuse  for  not 
making  them,  is  a  condition  precedent  to  his  right  of  recovery.* 
The  assured  takes  the  burden  of  proving  the  waiver  of  any  con- 
dition of  the  policy,  performance  of  which  is  a  condition  precedent 
to  a  recovery,  and  which  has  not  been  strictly  performed.^ 


'  Smith  V.  GlerCs  Falls  Ins.  Co.,  ante  ;  National  Life  Ins.  Co.  v.  Mich.  53  N.  Y. 
144. 
^  Whipple  V.  N.  British,  etc.,  Ins.  Co.,  11  E.  I.  84  ;  5  Ins,  L.  J.  71. 
*  Cory  V.  Boylston,  etc.,  Ins.  Co.,  107  Mass.  140. 

^  Mitchell  V.  Home  Ins.  Co.,  32  Iowa,  421  ;  Commonwealth  Ins.  Co.  v.  Sennett,  41 
Penn.  St.  161  ;  Citizen's  F.  Ins.  Co.  v.  Dall,  25  Md.  89  ;  6  Am.  Eep.  360. 
'  West  Rockingham,  etc.,  Ins.  Co.  v.  Sheets,  36  Gratt.  (Va.)  854. 
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The  proofs  of  loss  filed  by  the  assured  are  admissible  as  prima 
facie  evidence  of  the  facts  stated  therein,  in  favor  of  the  insurer,^ 
but  they  are  not  admissible  as  proof  of  the  facts  stated  therein,  in 
favor  of  the  assured.  A  party  cannot  thus  make  evidence  for 
himself'^  Where  the  defects  in  proofs  of  loss  are  due  to  the  agent 
of  the  insurers,  or  where  the  delay  in  sending  them  is  due  to  such 
agent,  the  insurer  cannot  avail  himself  of  such  objection  in  de- 
fense.^ 

Waiver  by  mutual  companies. 

Sec.  451.  Proofs  of  loss,  not  being  of  the  substance  of  the  con- 
tract, may  be  waived  even  by  the  officers  of  a  mutual  insurance 
company,  and  such  waiver  may  be  proved  by  any  act  that  shows 
that  such  preliminaries  are  not  required.  Thus,  where  after  a  loss 
one  of  the  officers  made  a  personal  examination  of  the  premises 
and  afterwards  within  the  time  limited  for  making  the  proof,  the 
secretary  told  the  plaintiff  that  no  further  proof  of  loss  was  neces- 
sary, and  the  company  subsequently  voted  not  to  pay  the  loss, 
basing  their  refusal  on  other  grounds,  it  was  held  that  the  plain- 
tiff was  thereby  excused  from  making  formal  proof  of  loss  as  re- 
quired in  the  policy.* 

Notice  of  a  loss  is  unnecessary  when  the  officers  of  the  company 
the  next  day  after  the  fire  are  present  to  inspect  the  premises.^ 


1  Ins.  Co.  V.  Newton,  22  Wall.  (U.  S.)  32. 

2  Lycoming  Ins.  Co.  v.  Schreffier,  44  Penn.  St.  259  ;  Commonwealth  Ins.  Co.  v 
.Bennett,  41  id.  181. 

8  Ins.  Co.  ofN.  America  v.  Hope,  58  111.  75;  11  Am.  Eep.  48;  Eastern  B.  B,  Co. 
V.  Belief  Ins.  Co.,  ante. 

*  Priest  V.  Citizen's,  etc.,  F.  Ins.  Co.,  3  Allen  (Mass.)  602  ;  Xfnderhillv.  Agawam 
Ins.  Co.,  6  Gush.  (Mass.)  440  ;  Brewer  v.  Chelsea  Ins.  Co.,  14  Gray  (Mass.)  203 ; 
Blake  Y.  Exchange  Ins.  Co.,  12  Gray  (Mass.)  265  ;  Sale  v.  Mechanics'  Ins.  Co.,  6 
id.  169.  In  Eastern  B.  B.  Co.  v.  Belief  Ins.  Co.,  105  Mass.  570,  the  effect  of  a, 
"Waiver  of  a  strict  compliance  with  the  conditions  of  a  policy  was  well  illustrated. 
The  plaintiff  had  a  policy  against  loss  by  fire  occasioned  by  sparks  from  its  engine 
to  property  of  others  on  lauds  not  occupied  by  it.  The  policy  provided  that  notice 
of  such  loss  should  forthwith  be  given  to  the  company  in  writing  by  the  parties  in- 
terested, and  that  within  sixty  days  from  the  time  of  the  happening  of  the  fire,  as 
particular  an  account  of  the  loss  should  be  given  as  the  case  would  admit  of. 
•Several  fires  had  occurred,  of  which  no  notice  was  given.  The  treasurer  of  the 
plaintiff,  after  several  fires  had  occurred,  informed  the  agent  that  a  good  many 
:fires  were  occurring,  the  claims  for  which  they  were  examining  carefully.    The 

5  Boumage  v.  Ins.  Co.,  1  Green  (N.  J.)  110. 
63 
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'  Estoppel. 

Sec.  452.  In  all  cases  where  a  party  has  an  election,  he  will  he 
hound  hy  the  course  he  first  adopts  with  full  knowledge  of  all  the 
facts,  and  any  act  that  indicates  that  an  election  has  been  made 
and  that  in  any  respect  affects  the  rights  of  the  other  party,  estops 
him  from  afterwards  doing  anything  inconsistent  with  such  election. 
Therefore,  where  an  insurance  company  is  in  a  position  where  it 
may  be  liable  upon  a  policy  or  not,  at  its  election,  whenever  it 
does  an  act  that  indicates  that  it  has  elected  to  treat  the  policy  as 
the  basis  of  a  legal  claim  against  it,  it  cannot  afterwards  recede,  if 
anything  has  been  done  of  a  decisive  character,  indicating  its 
election.  Thus,  in  a  Wisconsin  case,^  the  plaintiff  took  out  a  policy 
of  insurance  upon  his  dwelling-house  in  the  defendant's  company, 
conditioned  that  "  if  the  assured  shall  have,  or  shall"  hereafter 
make  any  other  insurance  on  the  property  hereby  insured,  or  any 
part  thereof,  without  the  consent  of  the  company,  written  hereon," 
the  policy  should  be  void  ;  subsequently,  without  consent,  he  pro- 
cured other  insurance.  After  a  loss  under  the  policy,  the  defend- 
ant knowing  that  the  plaintiff  had  procured  such  other  insurance, 
required  him  to  furnish  plans  and  specifications  of  the  building, 
which  was  done  at  great  expense,  and  the  court  held  that  this  was 
such  a  decisive  act  as  indicated  the  defendant's  election,  and  es- 
topped it  from  afterwards  setting  up  the  breach  of  the  condition, 
of  the  policy,  in  avoidance  of  liability.  But  acts  that  merely  indi- 
cate that  the  defendant  is  gathering  information  to  enable  it  to 
make  an  election,  and  which  do  not  change  the  status  of  the  par- 
ties, or  involve  any  expense  on  the  part  of  the  assured,  are  not 
sufficient  to  indicate  a  waiver.  As  where  after  a  loss  the  insurer 
appoints  an  appraiser  to  ascertain  the  loss,^  and  it  has  been  held 
that  where  a  mutual  company,  after  a  loss  under  a  policy,  in  issu- 
ing a  notice  of  assessment  indorsed  in  a  printed  form,  a  printed 
schedule  of  losses  claimed  of  the  company,  among  which  was  that 
of  the  plaintiff,  but  marked  "  unadjusted."     This  is  not  evidence  of 


agent  said  this  was  satisfactory  and  when  they  got  through  paying  to  hand  in  a 
schedule  and  it  should  be  attended  to.  The  court  held  that  this  amounted  to  a 
waiver  of  the  condition  of  the  policy  in  reference  to  proofs. 

'  Webster  v.  Phosnix  Ins.  Co. ,  36  Wis.  67  ;  17  Am.  Kep.  479. 

2  Jewett  V.  Home  Ins.  Co.,  29  Iowa,  562. 
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a  waiver,  of  a  breach  of  the  condition  of  the  policy,  because  it 
does  not  indicate  that  an  election  has  been  made,  but  is  a  mere 
notice  that  such  a  loss  is  claimed.  Acts  relied  upon  by  way  of 
estoppel,  must  clearly  indicate  an  election  made,  and  must  be  such 
as  are  inconsistent  with  a  purpose  on  the  part  of  the  insurer  to 
rely  upon  the  breach  of  the  conditions  of  the  policy,  and  such  as 
have,  in  some  manner,  changed  the  status  of  the  parties. 

The  assured  may  show  errors  in,  in  certain  cases. 

Sec.  453.  When  the  assured  has  erroneously  stated  certain  facts 
in  his  proofs  of  loss  without  any  fraudulent  intent  as  to  the  quantity 
of  property  destroyed,^  or  their  value,  when  the  cost  thereof  was 
only  stated  in  the  proofs,  as  required  by  the  insurer,^  or  as  to  the 
occupancy  of  the  property  at  the  time  of  the  loss,  or  in  reference 
to  other  insurance,  he  may  show  that  the  proofs  are  erroneous,  and 
what  the  facts  really  are.^ 


1  ^Ina  Ins.  Co.  v.  Stevens  ,  48  111.  31  ;  Commercial  Ins .  Co.  v.  Muchberger,  52 
id.  464. 

2  Hoffman  v.  ^tna  Ins.  Co.,  32  N.  T.  405. 

3  Parmalee  v.  Hoffman  F.  Lis.  Co.,  54  N.  Y.  193.  In  McMasters  v.  Ins.  Co.  of 
N.  America,  55  N.  T.  222,  Folgek,  J. ,  in  a  very  able  opinion  covering  this  ques- 
tion, said  :  "  The  other  branch  of  the  objection  is,  that  the  assured,  having  made 
his  verified  proofs  of  loss  with  this  statement  in  it,  had  led  them  into  a  particular 
defense,  and  is  estopped  to  deny  it.  The  fact  that  there  is  a  verification  does  not 
of  itself  conclude  the  assured.  It  has  been  repeatedly  held  to  the  contrary. 
Smith  V.  Ferris,  1  Daly,  18-20,  and  cases  there  cited.  If  by  this  objection  is 
meant,  that  the  plaintiff  is  estopped  to  show  the  existence  of  a  contract  of  insur- 
ance, and  the  circumstances  which  have  created  a  liability  to  him  on  the  part  of 
the  defendants,  and  that  this  rests  upon  the  established  doctrine  of  an  estoppel  in 
pais,  we  cannot  so  hold.  The  proofs  of  loss  do  not  create  the  liability  to  pay  the 
loss.  They  do  no  more  in  this  aspect  than  to  set  running  the  time  at  the  end  of 
which  the  amount  contracted  for  shall  become  payable,  and  at  which  action  may  be 
brought  to  enforce  the  liability.  All  the  elements  of  an  estoppel  in  pais  are  lack- 
ing. It  arises  from  an  act  or  declaration  of  a  person,  intended  or  calculated  to 
mislead  another,  on  which  that  other  has  relied,  and  has  so  acted  or  refrained 
from  action,  as  that  injury  will  befall  him  if  the  truth  of  the  act  or  declaration  be 
denied.  Now  the  declaration  of  the  assured  in  the  proofs  of  loss  was  not  intended 
nor  calculated  to  mislead  the  defendants  into  any  change  of  their  situation,  by 
which  they  assumed  a  liability  to  him  or  assented  to  the  existence  of  one.  Its 
natural  effect  if  it  is  to  be  interpreted  as  the  defendants  claim  that  it  should  be, 
is  to  prevent  an  assent  to  the  existence  of  a  liability;  and  it  had  no  effect,  if  thus 
interpreted  to  create  one.  Nor  did  the  defendants  rely  upon  this  declaration 
and  thereupon  change  their  situation  so  as  to  contract  or  incur  a  liability.  Before 
it  was  made  they  had  done  that  from  which  their  liability  took  its  rise.    Nor  does 
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But  in  Massachusetts,  the   courts,  relying  upon   the  dicta   of  a 
case,^  heard  in  the   superior  court   of  New   York  city,  have  held 


the  exhibition  of  the  truth,  though  at  enmity  with  the  declaration,  create  or  in- 
crease or  change  the  liability.  The  case  differs  from  two  of  those  cited  by  the 
defendants,  ITie  Trustees,  etc. ,  v.  Williams,  9  Wend.  147,  and  Sheppard  v.  Hamil- 
ton, 29  Barb.  1.56,  for  in  each  of  those  the  plaintiff,  having  an  option  of  two  courses 
of  action  in  which  to  enforce  a  claim  against  the  defendant,  was  led  by  the  declara- 
tion of  the  latter,  calculated  to  mislead,  to  take  one  which  he  could  not  after- 
ward forsake  without  injury,  but  which  he  must  be  defeated  in  and  forsake,  if  the 
defendant  was  permitted  to  falsify  his  declaration.  And  the  fact  stated  there,  in 
the  declaration  of  the  defendant,  was  the  sole  fact  material  in  affecting  the  action 
of  the  plaintiff.  Those  cases  do  not  go  upon  the  ground  that  the  declaration  of 
the  defendant  led  the  plaintiff  to  sue;  but  on  this,  that  he  having  a  valid  claim 
which  might  be  sued  in  one  form  or  another,  or  upon  one  instrument  or  another, 
dependant  upon  the  existence  of  a  certain  fact;  the  statement  of  the  defendant 
averring  the  existence  of  that  fact,  led  to  the  adoption  by  the  plaintiff  of  one  of 
those  courses,  to  abandon  which  or  be  driven  from  it  afterward  would  have  been 
of  injury  to  the  plaintiff;  therefore  the  defendant  was  held  to  be  estopped  from 
denying  the  truth  of  that  statement.  If,  notwithstanding  the  statement  of  the 
existence  of  that  fact,  the  plaintiff  had  still  been  obliged  to  inquire  for  the  exist- 
ence of  other  facts,  and  to  rely  upon  them  also  to  sustain  the  course  of  action 
adopted,  those  decisions  would  have  been  different.  The  plaintiff's  situation 
there,  was  changed  after  the  declaration  and  by  reason  of  it.  Here  the  defend- 
ant's situation,  as  to  its  liability,  is  not  changed  thereby.  It  does  not  appear  that, 
relying  upon  the  defense  supposed  to  be  furnished  by  the  statement  in  the  proofs 
of  loss,  any  other  tenable  defense  had  the  go-by.  It  is  suggested,  that  the  plain- 
tiff claimed  on  the  trial  that  the  other  instu-ance  was  not  on  the  same  property,  by 
reason  of  the  words  "on  storage"  in  these  policies,  and  that  these  words  meant 
that  the  subject  insured  was  the  property  of  some  one  other  than  the  insured, 
and,  that,  if  this  had  been  revealed  by  the  proofs  of  loss,  another  defense  would 
have  been  opened  to  the  defendants;  that  then  they  would  have  insisted  that  the 
assured  had  no  insurable  interest,  or  that  he  had  avoided  the  policy  by  omitting 
to  state  that  his  interest  was  not  absolute.  We  do  not  understand  that  the  plain- 
tiff claimed  on  trial  that  the  words  mentioned  meant  that  the  property  was  not 
his.  Indeed  the  witness.  Lake,  did  not  quote  or  refer  to  these  words.  The 
learned  justice  who  tried  the  cause  does,  indeed,  refer  to  them  in  his  opinion,  but 
only  to  enforce  his  position  that  the  defendants,  having  the  burden  of  proof  upon 
them,  did  not  give  to  the  court  all  the  light  they  should  have  done,  if  they  would 
bring  the  court  to  see  the  case  as  they  did.  It  is  not  perceived  that  this  phrase 
was  of  such  vitality  in  the  case,  as  that  the  plaintiff's  right  of  action  hinged  upon 
it,  or  that  the  true  interpretation  of  it  depended  upon  any  fact,  which  would  have 
afforded  to  the  defendants  another  tenable  defense.  The  decision  in  N.  T.  Cen- 
tral Ins.  Co.  V.  Watson,  23  Mich.  486,  does  not  conflict  with  these  views;  while 
that  of  Commerce  Inx.  Co.  v.  Huckherger.  52  El.  464,  and  of  Uoffman  v.  ^tna  F. 
Ins.  Co.,  1  Robt.  601,  afPd  32  N.  Y.  40.5-41-5,  aid  it.  Irmng  v.  Excelsior  F.  Ins. 
Co.,  1  Bos.  507,  is  also  cited  by  defendants.  With  respect  for  the  considerate 
views  of  the  learned  judge  who  delivered  the  opinion  in  that  case,  we  are  bound 
to  say  that  the  utterance  relied  upon  is  oUter.    Though  it  is  said  there  that  the 

1  Irving  v.  Excelsior  Ins.  Co.,  1  Bos.  (N.  Y.)  507. 
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that  if  a  material  statement  in  a  notice  and  proofs  of  loss  is  er- 
roneously made,  and  no  amended  statement  is  furnished  before 


plaintifE  was  concluded  by  the  statement  in  his  proofs  of  loss,  and  could  not  be 
heard  to  controvert  it,  yet  the  testimony  which  was  objected  to  on  that  ground, 
and  was  received  at  trial  notwithstanding  objection,  is  considered  on  review,  is 
given  weight  to  as  harmonizing  with  and  confirming  the  statement,  Jmd  judgment 
is  given  for  the  plaintiff,  the  statement  being  held  to  be  substantially  true.  It  is 
plain  that  the  view  taken  of  this  point  did  not  conduce  to  the  judgment,  and  was 
not  necessary  to  the  judgment  arrived  at.  So  far  as  the  dictum  in  that  case  is 
put  upon  the  rendition  of  the  proofs  of  loss  being  a  condition  precedent  to  a 
recovery,  we  shall  allude  to  it  further  on.  The  case  of  Campbell  v.  Charter  Oak 
Ins.  Co.,  10  Allen,  21.3,  went  mainly  upon  that  ground.  Says  Dewey,  J.,  deliver- 
ing the  opinion  of  the  court :  '  A  true  statement  was  called  for  by  the  conditions 
of  the  policy.  It  was  a  condition  precedent  to  the  liability  to  be  called  upon  to 
pay  the  loss.  If  this  be  rejected  as  being  a  false  statement,  then  no  statement 
has  been  filed,  and  for  that  reason  the  plaintiff  cannot  recover.  If  allowed  to 
stand  as  part  of  the  statement,  the  policy  has  been  avoided.  It  is  difficult  to  per- 
ceive how  the  dilemma  can  be  avoided  while  this  statement  remains  as  the  only 
one  filed  with  the  company.'  There  are  some  observations  of  the  learned  judge, 
which  look  toward  a  recognition  of  the  applicability,  of  the  doctrine  of  an  estop- 
peJinjpais,  to  the  facts  of  the  case.  Bat  there  is  nothing  putting  it  squarely  on 
that  ground  ;  and  if  there  was,  we  should  be  compelled  to  differ  for  the  reasons 
above  stated.  And,  indeed,  we  may  say  that  it  seems  to  be  with  hesitation  that 
the  learned  judge  comes  to  the  result,  on  any  ground,  that  the  assured  was  con- 
cluded by  the  statements  in  his  proofs  of  loss.  There  is  nothing  in  the  case  in 
hand  which  compels  us  to  express  an  opinion  upou  the  soundness  of  the  view  con- 
tained in  the  passage,  which  we  have  quoted  from  the  opinion  in  the  case  last 
cited,  and  which  is,  to  some  extent,  put  forth  in  1  Kosworth,  supra.  The  condi- 
tions of  the  policies  in  the  case  here,  required  that  the  assured  shall  render  a  par- 
ticular account  of  his  claim,  with  an  aflidavit  stating  the  time  and  circumstances 
of  the  fire,  the  other  insurance,  if  any,  and  a  copy  of  all  policies,  etc.  ;  and  it  is 
declared  that  until  such  proofs  are  rendered  the  loss  shall  not  become  payable. 
The  current  of  the  decisions  runs  to  this  :  That  courts  will  not  be  astute  to  find 
ways  to  work  the  forfeiture  of  a  contract  of  insurance  ;  ratlier  they  will  strive  to 
uphold  it,  and  will  construe  conditions  and  provisions  in  a  policy  strictly  against 
an  underwriter,  and  will  incline  to  uphold  the  agreement.  The  terms  of  the  con- 
dition will  not  be  enlarged  by  construction  to  include  what  is  not  within  its  letter. 
With  this  in  view,  what  is  tlie  claim  of  the  defendants  ?  This  :  That  the  condi- 
tions of  the  policy  are,  that  '  if  the  assured  shall  have  any  other  insurance  on  the 
property  therein  insured,  or  any  part  thereof,  without  notice  to  and  consent  of  the 
defendants  in  writing,  the  policy  shall  be  null  and  void  ; '  that  the  proofs  of  loss 
do  state  that  'there  was  other  insurance  on  the  same  property,'  and  give  copies 
of  the  written  parts  of  the  policies  ;  that  this  shows  that  the  assured  has  violated 
the  condition  against  his  having  other  assurance  ;  that  thus  the  proofs  of  loss  do 
declare  to  the  defendants  that  the  policies  issued  by  them  to  him  are  '  null  and 
void  ;'  and  that,  relying  upon  that,  they  may  make  that  defense  and  need  make 
no  other,  for  the  plaintiff  is  concluded  from  denying  the  existence  of  the  facts 
which  he  thus  averred.  This  chain  has  one  imperfect  link.  The  assured  does 
not  declare,  in  his  proofs  of  loss,  that  he  had  other  insurance  on  the  property. 


998  Notice  and  Pkoofs  of  Loss. 

trial  of  an  action  upon  the  policy,  the  assured  will  be  held  to  the 
truth  of  his  statement,  and  will  not  be  permitted  to  show  that  the 
facts  were  otherwise  than  as  stated  therein.^     "We  do  not  mean," 


He  declares  only  that  there  was  other  insurance  upon  it,  which  he  is  required  tof 
do  by  the  terms  of  the  clause  in  the  policy  which  provides  for  the  rendition  of 
proofs  of  loss.  The  two  things,  other  ipsurance  had  by  the  assured,  and  other 
insurance  on  the  property,  are  not  the  same,  ^tna  F.  Ins.  Co.  v.  J^/ler,  16 
Wend.  385  ;  Eowley  v.  Empire  Ins.  Co.,  3Keyes,  557.  He  has  not  then,  stated  lu 
his  proofs  of  loss  that  which  shows  that  he  has  made  null  and  void  his  policies, 
and  has  not  thus  furnished  to  the  defendants  a  defense  upon  which  they  may 
rely.  Hence  the  plaintiff  is  not  estopped  by  the  statement  of  that  as  a  fact. 
He  has  declared  to  them  only  that  there  was  other  insurance,  it  may  be  of  him  or 
of  some  other  man.  They  still  are  without  the  material  .for  a  perfect  defense,  and 
remain  so  until  they  learn  and  are  able  to  show  that  such  other  insurance,  was 
insurance  had  by  the  assured.  Though  they  did  at  the  trial  show  this  fact,  by  the 
stipulation  read,  as  to  one  of  the  policies  of  the  other  insurance,  that  was  proof 
aliunde  the  proofs  of  loss.  The  plaintiff  had  a  right  to  combat  it,  and,  in  view  of 
the  trial  court,  he  combated  it  successfully,  by  proving  to  its  statisfaction  that  it 
was  not  on  the  same  property.  It  is  contended  that  no  inference  can  possibly  be 
made,  from,  the  statements  in  the  proofs  of  loss,  save  that  the  assured  in  these 
policies  did  have  the  other  insurance.  The  defendants  thus  ask,  in  effect,  that 
setting  up  a  technical  defense,  they  shall  be  sustained  in  it,  in  the  absence -of  express 
showing,  by  an  inference  ;  and  thus  there  be  wrought  a  forfeiture  of  a  contract, 
which  the  law  looks  upon  with  disfavor,  solely  upon  the  ground  of  an  estopped  in 
pais,  which  the  law  equally  disrelishes.  For  the  law  loves  that  the  truth  comes  to 
light  ;  but  an  estoppel  hides  it.  It  is  permitted  to  do  so  only  that  a  fraud  shall  not 
be  wrought.  We  are  not  inclimed  to  go  the  length  that  is  demanded  in  such  a 
case  as  this.  There  was  one  other  objection  made  at  the  trial,  which  is  referred  to 
in  the  points  sn  this  court,  and  should  be  noticed.  To  the  witness,  Lake,  was  put 
the  question  :  '  The  buggy,  chariotees,  lumber-wagon,  and  other  vehicles — was  that 
the  same  property  as  mentioned  in  either  of  the  policies  sued  upen  ?  '  It  was  ob- 
jected that  it  was  incompetent  for  the  witness  to  state  whether  it  was  or  not — the 
description  should  control.  We  understand  this  objection  to  raise  the  point  that 
Lake,  being  a  party  to  the  contract  of  insurance  containing  this  description,  could 
not  contradict  it  by  parol.  The  rule  that  parol  testimony  may  not  be  given  ts  con- 
tradict a  written  contract,  is  applied  only  in  suits  between  the  parties  to  the  instru- 
ments or  their  privies.  The  parties  to  a  written  instrument  have  made  it  the 
authentic  memorial  of  their  agreement,  and  for  them  it  speaks  the  whole  truth  upon 
the  subject-matter.  It  does  not  apply  to  third  persons,  who  are  not  precluded  from 
proving  the  truth,  however  contradictory  to  the  written  statements  of  other. 
Strangers  to  the  instrument,  not  having  come  into  this  agreement,  are  not  bound 
by  it,  and  may  show  that  it  doas  not  disclose  the  very  truth  of  the  matter.  And 
as,  in  a  contention  between  a  ,party  to  an  instrument  and  a  stranger  to  it,  the 
stranger  may  give  tesimony  by  parol  differing  from  the  contents  of  the  instrument, 
so  the  party  to  it  is  not  to  be  at  a  disadvantage  with  his  oppenent,  and  he,  too,  in 
such  case,  may  give  the  same  kind  of  tesimony.  Badger  v.  Jones,  12  Pick.  371  ; 
Seynolds  v.  Mayness,  3  Iredell,  26." 

^Campbell  v.  Charter  Oak  Ins.  Co.,  10  Allen  (Mass.)  123. 
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said  Dewey,  J.,  ^  "  to  say  tliat  the  party  may  not  correct  mistakes 
of  facts  in  his  original  statement,  but  such  corrections  are  not  for 
the  first  time  to  be  made  known  to  the  insurers  at  the  trial  of  the 
action  to  recover  for  the  loss  by  the  introduction  of  evidence  showing 
that  the  statements  filed  were  not  true  in  a  material  fact,  which,  if  it 
existed  as  stated,  was  fatal  to  the  right  of  the  insured  to  recover." 
But  the  doctrine  of  tlie  Massachusetts  case  is  not  generally  re- 
cognized, and  there  would  seem  to  be  no  doubt  that  the  assured 
may,  without  filing  an  amended  statement,  show  upon  the  trial 
that  his  proofs  of  loss  are  erroneous,  when  the  error  is  in  fact  a 
mistake,  and  not  an  attempt  upon  the  part  of  the  assured  to  defraud 
or  mislead  the  insurer.  The  justice  of  this  rule  is  not  doubtful. 
It  often  occurs  that  the  assured  is  compelled,  in  order  to  comply 
with  the  conditions  of  the  policy  as  to  the  time  in  which  proofs 
are  to  be  made,  to  make  them  up  from  mere  recollection,  without 
any  data  to  guide  him,  and  without  time  or  opportunity  to  verify 
the  absolute  truth  of  his  statements.  Under  such  circumstances, 
it  would  be  an  exceedingly  harsh  and  unjust  rule  that  held  the  as- 
sured up  to  the  strict  truth  of  his  statement,  and  denied  him  the 
privilege  of  showing  that  he  had  made  an  innocent  mistake.  In- 
surers have  no  right,  under  such  circumstances,  to  exact  absolute 
certainty,  but  only  approximate,  according  to  the  means  at  hand, 
and  the  honest  judgment,  knowledge  and  understanding  of  the 
assured.  "  The  proofs  of  loss,"  said  Folger,  J.,  in  a  very  able 
opinion,^  "  are  not  a  part  of  the  contract  of  insurance,  nor  a  part 
of  any  contract.  They  are  the  act  or  declaration  of  one  of  the  par- 
ties to  a  pre-existing  contract  in  attempted  compliance  with  its  con- 
ditions. The  other  party  to  the  contract  is  not  a  party  to  this  act 
or  declaration,  takes  no  part  in  making  it,  does  not  assert  that  it  is 
a  true  statement,  and  is  not  bound  thereby.  The  instrument 
which  makes  the  proofs  of  loss  may  be  amended  at  his  will,  subject 
always  to  the  necessity  that  it  be  furnished  to  the  insurer  in  such 
reasonable  time  as  meets  the  requirements  of  the  conditions  of  the 
policy."  In  the  case  last  referred  to,  an  action  was  brohght  upon 
two  policies  of  insurance,  issued  by  the  defendants  to  one  Lake. 
The  policies  contained  a  provision,  that,  in  case  other  insurance 
upon  the  property  was  obtained  without  the  consent  of  the  insurer, 


1  Campbell  Charter  v,  Oak  Ins.Co.,  ante. 

*  McMaaters  v.  N.  America  Ins.  Co.  v.  ante. 
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the  policy  should  be  void.  Lake  had  a  policy  in  another  company 
upon  other  property,  in  the  same  building,  but  had,  in  fact,  no 
other  insurance  upon  the  same  property  covered  by  the  defendant's 
policies.  In  the  proofs,  Lake  stated  that  there  was  other  insurance 
on  the  same  property,  setting  forth  the  policy  in  the  other  company. 
Upon  the  trial,  the  defendant  claimed  exemption  from  liability 
upon  the  ground  that  other  insurance  existed  without  its  consent, 
and  relied  upon  the  proofs  of  loss  made  by  Lake  to  establish  the 
fact.  The  plaintiff  offered  to  priJve  by  Lake  that  this  was  a  mis- 
take, and  that,  in  fact,  the  other  policy  did  not  cover  the  property 
insured  by  the  defendant.  The  evidence  was  admitted,  and,  upon 
appeal,  the  ruling  of  the  court  was  sustained. 

Notice  of  total  loss  does  not  dispense  -with  proofs  of  loss. 

Sec.  454.  The  fact  that  the  loss  is  total,  and  that  a  notice  of  that 
fact,  fixing  the  value  at  the  sum  for  which  it  is  insured  in  the 
policy,  does  not  dispense  with  preliminary  proofs,  nor  a  particular 
statement  of  the  loss  if  required  by  the  terms  of  the  policy,  and 
this  is  not  dispensed  with  because  the  insurer's  agent  examines  the 
premises,  and  takes  the  sworn  statement  of  the  insured  immediately 
after  the  loss.  Thus  in  a  Pennsylvania  case,^  the  policy  was,  "  on 
household  furniture,  $367,  and  upon  groceries,  1233."  The  policy 
provided  that  "  the  insured  shall  forthwith  give  notice  thereof  to 
the  secretary,  and  within  thirty  days  after  said  loss  shall  deliver 
to  the  secretary  a,  particular  account  of  such  loss  or  damage, 
signed  by  his  or  her  or  their  own  hand  or  hands,  or  by  their  guar- 
dian, attorney  or  agent."  A  loss  by  fire  occurred  on  the  31st  day 
of  August,  1858,  and  the  next  morning  the  local  agent  of  the  com- 
pany, in  company  with  counsel,  visited  the  premises  and  made  an 
examination  of  the  circumstances  attending  the  fire."  The  insured 
was  examined  under  oath,  and  his  testimony  was  reduced  to  writ- 
ing, signed  by  him,  and,  the  following  day,  sent  by  the  agent  to 
the  secretary  of  the  company.  On  the  20th  of  September,  the 
insured  sent  the  following  notice  to  the  secretary  of  the  company ; 

"  One  frame  house,  insured  in  the  Ijycoming  County  Mutual  In- 
surance Company,  etc.,  was  on  the  81st  day  of  August,  1858,  com- 
pletely destroyed  by  fire  and  entirely  lost. 

"  You  are  also  hereby  notified  that,  at  the  same  time  and  place 


1  Beatty  v.  Lycoming  Ins.  Co.,  66  Penn.  St.  9  ;  5  Am.  Kep.  318. 
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the  household  furniture  and  groceries  of  the  undersigned,  insured, 
by  policy  of  insurance,  dated  the  29th  day  of  July,  1854,  and  num- 
bered 37,775,  as  follows,  viz.,  household  furniture,  $367,  groceries, 
$233,  making  together  the  sum  of  $600,  were  also  lost  and  de- 
stroyed by  fire  aforesaid ;  the  whole  property  of  undersigned  in 
the  house  at  the  time  being  destroyed,  with  the  exception  only  of 
a  few  articles  of  household  furniture. 

"  You  will  take  notice  further,  that  the  said  the  Lycoming 
County  Mutual  Insurance  Company  will  be  looked  to  by  me  for 
payment  in  full  of  the  amount  and  sum  insured  by  the  policies 
aforesaid,  and  payment  in  full  hereof  will  be  required  and  de- 
manded from  them." 

«  DANIEL  BEATTY." 

"  Duncansville,  Blair  Co.,  Pa." 

No  notice  of  insufficiency  in  the  statement  was  given  to  the  in- 
sured before  the  expiration  of  the  "  thirty  days  "  mentioned  in  the 
policy.  Under  the  instructions  of  the  court,  the  insured  recovered 
on  the  policy  on  the  dwelling-house,  but  not  on  that  on  the  furni- 
ture and  groceries.  The  points  made  by  counsel  and  the  rulings 
of  the  court  are  stated  sufficiently  in  the  opinion.  Both  parties 
appealed. 

Shaeswood,  J.,  in  passing  upon  the  question,  said :  "  The 
learned  judge  instructed  the  jury  that  there  was  sufficient  evi- 
dence of  notice  forthwith  given  by  the  assured  of  the  occurrence 
of  the  fire  to  fulfil  the  requirement  of  the  policies  in  that  respect. 
It  appears  that  the  fire  occurred  August  31,  1858,  and  that  the 
morning  after,  the  local  agent  of  the  company,  in  company  with 
counsel,  visited  the  premises  and  made  an  examination  of  the  cir- 
cumstances attending  it.  Daniel  Beatty,  the  insured,  was  himself 
examined  as  a  witness  under  oath,  his  testimony  or  statement  re- 
duced to  writing  and  signed  by  him.  It  was  forwarded  by  the 
agent  to  the  secretary  of  the  insurance  company  on  the  following 
day,  and  was  received  by  him.  We  think  the  learned  judge  was 
perfectly  right  in  holding  this  a  sufficient  notice  of  the  loss  within 
the  terms  of  the  policy.  It  was  held  in  the  West  Branch  Insur- 
ance Company  v.  Helfenstein,^  in  cases  in  which  the  policy  con- 
tained a  condition  expressed  in  the  same  words  as  this,  that  a  writ- 


1  37  Penn.  St.  289. 
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ten  notice  to  the  secretary  from  the  local  agent,  upon  informatipn 
conveyed  to  him  by  the  assured,  is  sufficient.  There  is  nothing  to 
prevent  the  assured  from  constituting  the  agent  of  the  company 
his  attorney  to  give  the  notice,  and  if  he  does  not  give  the  notice 
accordingly,  the  company  cannot  object,  without  a  rule  or  condi- 
tion prohibiting  the  agent  from  being  employed  for  such  purpose. 
But  this  case  is  stronger  than  that.  The  statement  of  the  fact  and 
circumstances  of  the  fire  was  signed  by  the  assured  himself,  and 
transmitted  through  the  local  agent  to  the  secretary  of  the  com- 
pany. How  it  reached  the  proper  destination  is  entirely  immate- 
rial, provided  it  was  forwarded  in  due  and  reasonable  time,  which 
in  this  instance  is  not  denied.  This  disposes  of  the  writ  of  error 
of  the  insurance  company. 

The  second  question  which  is  raised  by  the  first  assignment  of 
error  of  the  plaintiff  below  is,  whether  there  was  any  evidence  of 
such  a  particular  statement  of  the  loss  under  the  policy  upon 
household  furniture  and  groceries  as  was  required  by  its  terms. 
The  learned  judge  instructed  the  jury  that  there  was  not.  The 
plaintiff  maintains  that  the  sufficiency  of  the  statement  was  for  the 
jury,  upon  the  authority  of  The  Franklin  Ins.  Co.  v.  Updegraff.^ 
The  report  of  that  case  does  not  furnish  us  with  the  statement. 
It  is  said  in  the  charge  of  the  court  below  to  have  been  general, 
not  particular ;  that  it  did  not  specify  the  different  articles  con- 
sumed. We  must  assume,  however,  that  some  information  was 
given  of  the  character  and  extent  of  the  loss.  It  was  then  for  the 
jury  to  say  whether  it  was  as  particular  as  it  should  have  been. 
But  in  this  case  there  was  no  statement  at  all.  The  paper  given  in 
evidence  as  such  is  a  mere  reiteration  of  the  description  in  the 
policy,  namely :  "  Household  furniture,  $367 ;  groceries,  f  233, 
making  together  the  sum  of  $600,  were  also  lost  and  destroyed  by 
fire  aforesaid,  the  whole  property  of  undersigned  in  the  house 
at  the  time  being  destroyed,  with  the  exception  only  of  a  few  arti- 
cles of  household  furniture."  It  is  certainly  not  necessary  in  every 
case  to  report  all  the  items  in  detail  which  constitute  the  loss.  It 
may  be  entirely  out  of  the  power  of  the  assured  to  do  so.  His 
books  and  papers  may  have  been  destroyed  by  the  fire.  But  every 
person  assured  must  be  presumed  to  know  enough  to  be  able  to 
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remember  some  particulars,  or  to  give  a  description,  if  it  do  not 
descend  to  details  of  the  different  kinds  and  value  of  the  articles. 
There  are  few  men  who,  with  assistance  of  the  members  of 
their  family,  could  not  give  some  description  of  their  household 
furniture.  In  The  Lycoming  Co.  Ins.  Co.  v.  Updegraff,i  an  in- 
struction to  the  jury  that  a  statement  of  this  character  was  not 
such  a  particular  account  of  the  loss  as  was  required  by  the  policy, 
was  approved  and  affirmed  by  this  court.  The  assignment  of 
-error,  therefore,  is  not  sustained. 

The  only  remaining  question  which  is  raised  by  the  plaintiffs 
second  assignment  is,  whether  there  was  any  evidence  of  waiver 
by  the  company  of  the  condition  requiring  a  particular  statement. 
The  learned  judge  held  that  there  was  not,  and  we  think  rightly. 
It  was  required  to  be  within  thirty  days  after  the  fire.  Now,  to 
constitute  a  waiver,  there  should  be  shown  some  official  act  or 
declaration  by  the  company  during  the  currency  of  the  time,  dis- 
pensing with  it ;  something  from  which  the  assured  might  reason- 
ably infer  that  the  underwriters  did  not  mean  to  insist  upon  it. 
As  is  remarked  by  the  present  chief  justice  in  Diehl  v.  Adams 
County  Insurance  Company ,2  "  this  never  occurs  unless  intended 
or  where  the  act  relied  on  ought  in  equity  to  estop  the  party  from 
denying  it."  Mere  silence  is  not  enough.  After  the  thirty  days 
had  expired  without  any  statement,  nothing  but  the  express  agree- 
ment of  the  company  could  renew  or  revivify  the  contract.  Had 
a  statement  been  furnished,  within  the  time  it  might  have  been 
the  duty  of  the  insurers  to  notify  the  assured  of  any  merely  for- 
mal defect,  so  that  it  might  be  remedied.  If  the  paper,  dated 
September  20th,  1858,  was  to  be  regarded  as  a  statement  and  not 
a  mere  notice  of  the  loss,  the  defects  of  it  were  substantial,  not 
formal  merely.  The  case  of  The  Inland  Insurance  Company  v. 
Stauffer,  3  Penn.  St.  397,  was  where  a  notice  of  loss  was  given  to 
a  director  and  not  to  the  secretary.  A  few  days  afterward  the  presi- 
dent of  the  company  and  another  director  came  out  to  view  the 
ruins,  meeting  their  committees  from  other  insurance  companies, 
and  avowing  that  they  came  on  the  business  of  the  insurers. 
These  facts  it  was  held  might  be  submitted  with  others  to  the 
jury  as  evidence  of  a  waiver,  of  a  strict  and  formal  compliance 
with  the  condition.  That  case  is  in  none  of  its  circumstances  par- 
allel with  this." 

1  41  Penn.  St.  31L  ^  59  Penn.  St.  452. 
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False  swearing,  or  attempt  at  fraud. 

Sec.  455.  Where  the  policy  provides  that  any  "  false  swearings 
or  attempt  at  fraud,"  or  "  if  there  shall  appear  any  fraud  in  the 
claim  by  false  swearing  or  otherwise,"  or  "  any  attempt  at  fraud,'* 
etc.,  shall  avoid  the  policy,  in  order  to  avail  itself  of  the  defense, 
the  insurer  must  show  that  the  assured  knowingly  and  intentionally 
swore  falsely,  or  said  or  did  that  which  is  claimed  to  be  fraudulent.^^ 
There  must  be  a  wilful  intent  to  defraud,^  rather  than  an  innocent 
mistake.^  This  condition  in  the  policy  extends  to  every  matter 
material  to  be  stated,  or  which  the  policy  in  terms  requires  to  be 
stated.  Thus,  a  false  statement  as  to  the  title  of  the  property,  as 
to  the  existence  of  other  insurance,  as  to  the  cause  of  the  loss,  or 
the  amount  thereof,  or  as  to  any  matter,  information  in  reference 
to  which  is  called  for  in  the  proofs  of  loss,  or  as  a  condition  pre- 
cedent to  a  right  of  recovery.* 

Where  the  assured  was  required  to  state  whether  he  was  abso- 
lute owner  of  the  premises,  and  he  stated  that  he  was,  and  that 
there  was  no  incumbrance,  and  it  appeared  that  he  owned  the 
property  as  tenant,  in  common  with  his  wife,  and  had  given  a  bond 
for  the  support  of  the  grantor  during  life,  it  was  held  that -his 
statement  was  not  false.^    Upon  the  other  hand  where  the  assured, 


^Bicer.  Provincial  Ins.  Co.,  7  U.  C.  (C.P.)  548;  HucKberger  v.  Merchants'  F. 
Ins.  Co.,  4  Biss.  (U.  S.  C.  C.)  265  ;  Gerhauser  v.  North  British,  etc.,  Ins.  Co.,  7 
Nev.  174  ;  Hickman  v.  Long  Island  Ins.  Co.,  Edm.  Sel.  Cas.  (N.  T.)  374. 

^  Gerhauser  v.  North  British  Ins.  Co.,  7  Nev.  174  ;  Clark  v.  Phoenix  Ins.  Co.,  36 
Cal.  168  ;  Wolff  v.  Goodhue  F.  Ins.  Co.,  43  Barb.  (N.  T.)  400  ;  Marion  v.  Great 
Republic  Ins.  Co.,  35  Mo.  148  ;  Franklin  F.  Ins.  Co.  v.  Updegraff,  43  Penn.  St. 
350  ;  Parker  v.  Amazon  Ins.  Co.,  34  Wis.  363 ;  Jones  v.  Mechanics'  F.  Ins.  Co.,  3ft 
N.  J.  29. 

Planters'  Mut.  Ins.  Co.  v.  Deford,  38  Md.  382  ;  Parker  v.  Amazon  Ins.  Co.,  34 
Wis.  363  ;  Wolff  v.  Goodhue  F.  Ins.  Co.,  43  Barb.  (N.  Y.)  400  ;  Beck  v.  Germania, 
Ins.  Co.,  23  La.  An.  510  ;  Unyer  v.  People's  F.  Ins.  Co.,  4  Daly  (N.  Y.  C.  P.)  96  ; 
Clark  V.  Phoenix  Ins.  Co.,  ante. 

*  If  a  policy  stipulates  that  any  false  swearing  stall  invalidate  the  policy,  and  the 
policy  also  provides  that  the  assured  shall  submit  to  an  examination  under  oath  at 
its  instance,  any  false  statement  made  upon  such  examination  respecting  any 
material  matter  affecting  the  risk  will  avoid  the  policy.  Clafflin  v.  Conn.  Ins.  Co., 
101  U.  S.  81, 

^Mason-v.  Agl.,  etc.,  Ins.  Co.,  18  U.  C.  (C.  P.)  84.  But,  see  Security  Ins.  Co. 
V.  Bronger,  6  Bush.  (Ky.)  146,  where  the  assured  stated  that  he  was  absolute 
owner,  and  that  the  premises  were  unincumbered,  when,  in  fact,  there  was  a  lieu 
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in  swearing  in  reference  to  his  ignorance  of  the  cause  of  the  fire, 
swears  that  he  was  at  a  place  so  far  distant  from  the  place  of  the  fire, 
At  the  time  when  it  broke  out,  that  he  could  not  have  any  knowl- 
edge of  the  circumstances,  when  he,  in  fact,  was  not  at  such  place, 
but  left  the  place  of  the  fire  for  such  place  only  two  hours  before  the 
fire  occurred,  the  policy  is  avoided  by  such  false  swearing.^  If 
there  is  any  evidence  to  show  that  the  assured,  by  not  complying 
with  the  conditions  of  the  policy,  attempted  to  defraud  the  insur- 
ers, the  policy  is  invalidated,  and  this  is  a  question  of  fact  for  the 
jury ;  2  as,  if  it  is  shown  that  the  assured  knowingly  and  falsely 
stated  his  loss  to  be  much  greater  than  it  is.^  If  he  makes  a 
fraudulent  claim  against  the  insurer,  the  policy  is  void.* 

The  mere  fact  that  the  plaintiff  swears  to  a  state  of  facts  that  he 
believes  to  be  true,  but  does  not  hnow  to  be,  although  false  in  fact, 
does  not  avoid  a  policy.^ 


for  the  whole  consideration  which  he  had  bid  for  them  at  a  decretal  sale,  and  also 
by  his  wife's  dower,  and  it  was  held  that  he  was  guilty  of  such  fraud  and  false 
.swearing  as  avoided  the  policy. 

^  In  Smith  v.  The  Queen  Ins.  Co.,  1  Hannay  (N.  B.)  311,  the  assured  swore  that 
when  the  fire  broke  out,  he  was  in  the  county  of  Sunbury.  It  appeared  that  he 
left  the  place  where  the  property  burned  was  situated,  by  stage,  for  Sunbury,  at  7 
P.M.  The  fire  broke  out  at  9  P.  M.,  at  which  time  he  would  have  been  only  a  few 
miles  away.    It  was  held  fatal  to  a  recovery. 

2  Security  Ins.  Co.  v.  Fay.    22  Mich.  467. 

"  Gieh  V.  International  Ins.  Co.,  1  Del.  (U.  S.  C.  C.)  443  ;  Grenier  v.  Monarch  F. 
Ins.  Co.,  7  L.  C.  Jur.  100  ;  Haigh  v.  De  La  Cour,  3  Camp.  319  ;  Hersey  v.  Merri- 
mack, Co.,  etc.,  Ins.  Co.,  27  N.  H.  149  ;  Hercules  Ins.  Co.  v.  Hunter,  15  C.  C.  (Sc.) 
800  ;  Britton  v.  Boyal  Ins.  Co.,  4  F.  &  F.  905. 

«  Chapman  v.  Pole,  22  L.  T.  (N.  S.)  306. 

'  In  Marion  v.  The  Gt.  Republic  Ins.  Co.,  35  Mo.  148  ;  4  Ben.  F.  I.  C.  744,  Bates, 
J.,  said  :  "  This  is  a  suit  upon  a  policy  of  insurance  of  a  stock  of  goods  in  a  store  in 
St.  Louis.  The  policy  required  the  assured  on  sustaining  loss  or  damage  by  fire, 
^forthwith  to  give  notice  thereof  to  the  company,  and  as  soon  after  as  possible  to 
deliver  in  a  particular  account  of  his  loss  or  damage,  signed  with  his  own  hand,  and 
verified  by  his  oath  or  affirmation.  The  policy  also  provided,  that  if  there  appear 
any  fraud  or  false  swearing,  the  insured  shall  forfeit  all  claim  under  this  policy. 
The  answer  set  up,  that  after  the  loss  the  plaintiff  had  given  the  defendant  a  false 
.and  fraudulent  account  of  his  loss  and  damage,  whereby  the  defendant  was  disr 
-charged  from  liability.  At  the  trial,  evidence  was  given  tending  to  prove  that  the 
statement  of  loss  made  to  the  defendant  by  the  plaintiff,  and  sworn  to  by  him,  was 
false  in  material  matters.  At  the  instance  of  the  defendants,  the  court  gave  the 
following  instruction  :  '  If  the  jury  believe  from  the  evidence  that  the  plaintifE 
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The  fact  that  the  value  of  the  property  is  largely  overstated  by 
the  assured,  does  not  avoid  the  policy.     The  fact  that  the  jury  do 


made  and  subscribed  the  affidavit  dated  April  10,  1860,  read  in  evidence,  and  de- 
livered the  same  to  the  defendant  as  containing  a  statement  of  his  actual  loss  and 
damage  by  the  fire  in  question  ;  and  if  they  further  believe  from  the  evidence  that 
his  said  loss  and  damage  was  materially  less  than  would  appear  by  said  statement, 
and  that  plaintiff  knew  this  fact  when  he  jnade  and  subscribed  said  affidavit,  then 
the  plaintiff  cannot  recover.'  And  the  court  refused  the  following  instruction  :  '  If 
the  jury  believe  from  the  evidence  that  the  plaintiff  made  the  affidavit  of  10th 
April,  1860,  and  that  at  the  time  he  made  it  he  did  not  know  the  amount  of  stock 
on  the  first  floor  and  cellar  of  the  store  therein  mentioned  ;  if  at  said  time  plaintiff 
knew  that  he  did  not  know  such  amount,  then  he  has  been  guilty  of  false  swearing, 
within  the  intent  and  meaning  of  the  policy,  and  in  that  case  plaintiff  cannot  re- 
cover.' There  was  verdict  and  judgment  for  the  plaintiff,  and  the  defendant  ap- 
pealed. The  only  error  complained  of  is  the  refusal  to  give  the  instruction  above 
copied.  The  affidavit  referred  to  stated  that  the  value  of  his  stock  of  groceries,  pro- 
duce, and  merchandise,  contained  in  first  floor  and  cellar  of  store  No.  89  South 
Main  street,  in  the  city  of  St.  Louis,  and  which  were  on  hand  the  day  previous,  arid 
at  the  time  of  the  fire,  was  S7,180.22.  The  counsel  for  the  appellant  treats  the  in- 
struction which  was  refused  as  if  it  differed  from  that  given  in  one  respect  only  ; 
that  is,  in  that  the  statement  was  of  a  matter  of  which  the  affiant  was  ignorant ; 
while  in  the  instruction  given,  the  statement  was  of  a  matter  which  the  affiant 
knew  to  be  false.  K  that  were  so,  I  would  have  no  hesitation  in  reversing  the 
judgment ;  but  the  instruction  is  fatally  defective  in  another  respect  ;  that  is,  that  it 
does  not  require  that  the  false  swearing  should  have  been  done  with  an  intention 
to  deceive  the  defendant,  or  get  an  advantage  of  it.  The  clause  in  the  policy  in  re- 
spect to  false  swearing  is  to  be  viewed  in  connection  with  all  the  other  parts  of  the 
policy,  and  the  general  nature  of  the  contract  ;  and  so  viewing  it,  It  is  obvious  that 
it  was  intended  thereby  to  require  the  insured  to  give  the  insurer  real  and  reliable 
information  as  to  the  amount  of  the  loss,  and  that  a  mistake  or  unintentional  error, 
or  misstatement  of  an  immaterial  matter  in  the  sworn  statement,  would  not  avoid 
the  policy  ;  but  the  false  statement  must  be  wilfully  made  in  respect  to  a  material 
matter,  and  with  the  piu^iose  to  deceive  the  insurer.  Now  this  instruction  requires 
that  the  false  statement  (that  is,  the  statement  made  in  ignorance  of  its  truth)  shall 
have  been  knowingly  made,  but  does  not  require  that  the  jury  shall  find  that  it  was 
in  respect  to  a  material  matter,  or  made  with  an  intention  to  deceive  the  defendant. 
It  might  probably  be  inferred  that  the  matter  was  material  ;  but  under  that  in 
struction,  if  given,  the.  jury  would  have  been  required  to  find  for  the  defendant, 
notwithstanding  that  the  false  statement  was  not  intended  to  deceive  the  defendant, 
and  did  not  deceive  it,  and  that  the  plaintiff  derived,  and  could  derive,  no  advan- 
tage from  it;  and  the  defendant  received,  and  could  receive,  no  detriment  from  it. 
Hoffman  v.  Western  Marine  &  Fire  Ins.  Co. ,  1  La.  216.  No  doubt  an  indictment 
for  perjury  might  be  supported  by  proof  of  a  swearing  to  the  truth  of  matters  of 
which  the  accused  was  ignorant  (and  which  might,  in  fact,  be  true) ,  but  the  prose- 
cution for  perjury  is  distinctly  for  the  offense  of  false  swearing,  irrespective  of  the 
effect  of  the  falsehood  ;  whilst  here,  the  clause  as  to  false  swearing  is  a  part  of  a 
contract  between  two  persons,  and  is  important  only  in  its  effect,  actual,  presumed, 
or  intended.  It  is  no  part  of  the  intention  of  the  parties  to  punish  one  of  them  for 
an  unmoral  or  illegal  act  ;  but  the  provisions  of  the  contract,  have  reference  only  to 
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■not  find  the  property  to  be  half  as  valuable  as  the  assured  states  it 
to  be  in  his  proofs  of  loss,  does  not  even  amount  to  presumptive 
evidence  of  fraud.  In  order  to  prevail  on  this  ground,  the  insurer 
must  show  that  the  assured  knew  that  it  was  worth  much  less  than 
he  swore  them  to  be.^  There  may  be  an  honest  difference  of 
opinion  as  to  the  real  value  of  property ;  and  if  the  jury  find,  that, 
although  the  valuation  was  largely  excessive,  yet  if  it  was  made  by 
the  assured  in  good  faith,  his  statement  in  that  respect  cannot  be 
held  to  amount  to  false  swearing  or  fraud,  within  the  meaning  of 
the  policy.^ 


their  interests  in  respect  to  the  subject  matter  of  the  contract.  And  if  it  be  true 
that  the  plaintiii  had  on  the  first  floor  and  cellar  of  his  store  the  precise  amount  of 
merchandise,  groceries,  and  produce  so  particularly  mentioned  in  his  statement,  the 
defendant  could  not  have  been  injured  by  the  statement,  notwithstanding  the  plain- 
tiff was  wholly  ignorant  of  the  amonnt  of  merchandise,  etc.,  whicli  he  had,  and. 
was  guilty  of  the  moral  offense  of  false  swearing." 

1  Unger  v.  People's  Ins.  Co.,  4  Daly  (N.  Y.  C.  P.)  96  ;  Beck  v.  Germania  Ins. 
Co.,  23  La.  An.  510  ;  Franklin  Ins.  Co.  v.  Culver,  6  Ind.  137  ;  4  Ben.  F.  I.,C.  13  ; 
Marion  v.  Gt.  Eepublic  Ins.  Co..  35  Mo.  148  ;  4  Ben.  F.  I.  C.  744  ;  The  Planters', 
etc.,  Ins.  Co.  v.  Deford,  38  Md.  382.  In  Bice  v.  Provincial  Ins.  Co.,  ante,  the 
assured  swore  that  the  value  of  the  goods  was  £600.  The  jury  found  the  value 
to  be  £200,  but  also  found  that  no  fraud  was  intended  by  the  assured;  and  it  was 
held  that  the  policy  was  not  avoided.  Where  the  agent  of  an  insurer  aslced  the 
insured,  upon  the  renewal  of  a  policy,  if  the  risk  was  about  the  same  as  before, 
and  upon  an  aflBrmative  answer  entered  the  amount  in  a  blank  in  the  application, 
the  jury  might  infer  that  he  knew  what  it  was  before;  and  a  charge  based  on  that 
hypothesis  was  not  error.  If  the  assured  did  not  know  the  value  of  property  on 
which  he  desired  insurance,  but  bona  fide  stated  such  value  on  information,  and  so 
informed  the  insurer  or  its  agent,  the  falsity  of  the  information  would  not  avoid 
the  policy.  Where  the  insurance  company  sets  up  that  answers  given  by  the  in- 
sured in  his  application  for  the  policy  were  false  and  thus  the  policy  is  void,  the 
insured  may,  to  meet  the  defense  by  parol  show  that  truthful  answers  were  given 
to  the  company's  agent,  who  made  the  errors  in  writing  the  application.  Smithv. 
Farmers',  etc.,  Ins.  Co.,  104  Penn.  St.  287;  Edenberger  v.  Protective  Iris.  Co.,  id- 
404;  Atnerican  Cent.  Ins.  Co.  v.  McLanathan,  11  Kan.  533;  Franklin  v.  Atlantic 
Fire  Ins.  Co.,  42  Mo.  457;  Rowley  v.  Empire  Ins.  Co.,  36  N.  Y.  550.  Merchants' 
etc.,  Ins.  Co.  v.  Vining  68  Ga.  197. 

2  Jns.  Co.  V.  Wiedes,  14  Wall.  (U.  S.')  875;  M'Quaig  v.  Unity  Ins.  Co.,  9  IJ.  C. 
(C.  P.)  85.  In  Marchessonv.  Merchants'  Ins.  Co.,  1  Rob.  (La.)  438,  the  assured 
swore  the  property  to  be  worth  $15,549.  The  jury  found  it  worth  $8,000.  So  in 
Gerhauser  v.  N.  B.  Mercantile  Ins.  Co.,  7  Nev.  174,  assured  swore  the  value  to  be 
$6,000.  The  jury  found  it  to  be  $3,000.  In  Wolf  v.  Goodhue  Ins.  Co.,  43  Barb. 
(N.  Y.)  400,  assured  swore  value  to  be  $2,933,34  of  those  destroyed,  and  damages 
to  those  Saved  $107.42,  making  $.3,1003.  76  in  all.  There  were  two  policies 
for  $1,000  each.  The  jury  found  the  defendant's  half  of  the  loss  to  be  $412.27. 
In   Williamsv.  Phoenix  Ins.  Co., 61,  Me.  67,  theplaintiffsworevalueat  $2,500;  jury 
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In  all  cases,  it  is  a  question  of  fact  for  the  jury  to  find  whether 
the  assured  wilfully  and  intentionally  swore  falsely  with  intent  to 
defraud  the  insurers,  and  their  finding  is  conclusive.^  The  fact 
that  a  great  disparity  exists  between  the  value  of  the  property  as 
sworn  to  by  the  assured  as  having  been  destroyed  and  the  real 
value  as  found  by  the  jury,  of  itself  does  not  furnish  evidence  of 
fraud  ;  ^  but  it  is  a  circumstance  from  which,  taken  in  connection 
with  other  facts  or  circumstances,  fraud  may  be  found.^ 

Arbitration  clause  not  obligatory — Except. 

Sec.  456.  A  condition  in  a  policy,  that  in  case  of  disagreement 
us  to  the  amount  of  the  loss,  the  question  shall  be  submitted  to  arbi- 
tration, is  held  to  be  a  valid  and  operative  condition.  It  is  revoca- 
ble by  either  party,  and  does  not  operate  to  oust  the  courts  of  their 
jurisdiction  over  contracts,  *  and  does  not  apply  to  a  case  where 
there  is  no  difference  of  opinion  as  to  the  amount  of  loss,  but  the  com- 
pany denies  all  liability  under  the  policy.^  In  a  case  recently  heard 


found  value  to  be  $1,750.  In  Unger  v.  People's  Ins.  Co.,  ante,  the  plaintiff  swore 
value  of  property  destroyed  to  be  §9,989.93;  jury  found  it  to  be  $6,.500  only;  and 
in  all  these  cases  it  was  held  that  the  disparity  between  the  value  as  sworn  to  by 
the  assured  and  as  found  by  the  jury,  did  not  furnish  evidence  of  fraud  within 
the  meaning  of  the  conditions  in  the  policies. 

^Wolfy.  Goodhue  Ins.  Co.,  ante. 

^  BeckY.  Germania  Ins.  Co.,  23  La.  An.  310;  Unger  y.  People's  Ins.  Co.,  ante; 
Protection  Ins.  Co.  v.  Sail,  16  B.  Mon.  (Ky.)  411. 

'  Marchesson  v.  Merchants'  Ins.  Co.,  ante;  Hoffman  v.  Western  M.  &  P.  Ins, 
Co.,  1  La.  An.  216 

^Mentz  V.  Armenia  Ins.  Co.,  78  Penn.  St.  478;  Snodgrass  v.  Gavit,  28  Penn.  St. 
224;  Gray  v.  Wilson,  4  Watts  (Penn.)  41;  Lanman  v.  T"oMn3,  31  Penn.  St.  306; 
Wright  Y.  Ward,  24  L.  T.  (N.  S.)  430;  Insurance  Co.  v.  Morse,  20  Wall.  (U.  S.) 
445;  Scott  v.  Avery,  5  H.  L.  Cas.  827;  Fumivall  y.  Coombs,  5  M.  &  G.  736;  TrottY. 
City  Ins.  Co.,  1  Cliff.  (U.  S.)  439;  BraunsteinY.  Accidental  Ass.  Co.  1  B.  &  S.  782. 
In  an  action  on  a  policy  of  insurance,  the  defendants  cannot,  by  way  of  defense,  avail 
themselves  of  the  condition  in  the  policy  that,  "  no  holder  of  a  policy  shall  be  en- 
titled to  maintain  any  action  thereon  against  the  company,  until  he  shall  have 
offered  to  submit  his  claim  to  a  reference,"  unless  that  defense  has  been  set  up  in 
their  specifications.  Dyer  v.  Piscataqua  Fire  and  Marine  Ins.  Co.,  53  Me.  547. 
Stephenson  Y.  Piscataqua  F.  &  M.  Lis.  Co.,  54  Me.  55;  Liverpool,  etc.,  Ins.  Co_ 
Creighton,  51  Ga.  95;  Cobh  v.  N.  E.  Mut.,  etc.,  Ins.  Co.,  6  Gray  (Mass.)  192- 
Tredwen  v.  Holman  1  H.   C.  72;  Ins  Co.  v.  Creighton,  51  Ga.  95;  5  Ben.  F.  L  C. 

^Lasher  v.  North-western  Nat.  Ins.  Co.,  18  Hun  (N.  T.),  98. 
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before  the  Supreme  Court  of  Pennsylvania,^  the  policy  contained  a 
clause  as  follows  :  "  In  case  any  difference  or  dispute  shall  arise 
between  the  assured  and  this  company,  touching  the  amount  of  any 
loss  or  damage  sustained  by  him,  such  difference  shall  be  submitted 
to  the  judgment  of  arbitrators,  one  to  be  appointed  by  each  party, 
with  power  to  select  a  third,  in  case  of  disagreement,  whose  decision 
thereupon  shall  be  final  and  conclusive ;  and  no  action,  suit  or  pro- 
ceedings at  law  or  in  equity  shall  be  maintained  on  this  policy, 
unless  the  amount  of  loss  or  damage,  in  case  of  difference  or  dis- 
pute, shall  be  first  thus  ascertained."  In  an  action  for  a  loss, 
under  the  policy,  the  defendant,  in  the  lower  court,  moved  for  a 
non-suit,  upon  the  ground  that  the  plaintiff  had  not  complied  with 
this  condition  of  the  policy,  which  was  granted.  Upon  appeal, 
however,  the  non-suit  was  set  aside ;  the  court  holding  that,  before 
the  company  could  insist  upon  any  such  condition,  they  must 
show  that  they  admitted  the  validity  of  the  policy  and  their  liability 
under  it,  and  that  the  only  question  open  between  the  parties,  was  the 
question  of  damages.  But,  where  the  policy  provides  that  the 
whole  matter  in  controversy  between  the  parties,  including  the 
light  of  recovery  at  all,  shall  be  submitted  to  arbitration,  the  con- 
dition is  void.^  Because,  in  such  a  case,  the  effect  of  the  provision 
is  to  oust  the  courts  of  their  legitimate  jurisdiction,  which  the 
parties  cannot  contract  to  do. 

Where  the  policy  stipulates  that,  "  in  case  of  loss  or  damage,  it 
shall  be  submitted  to  arbitrators,  whose  award  shall  be  binding,"  it 
is  held  to  relate  only  to  the  adjustment  of  the  loss,  the  ascertain- 
ment of  the  damages,  and,  to  that  extent,  is  a  condition  precedent.^ 
But  the  insurer  cannot  claim  the  benefit  of  this  clause  when  he 
denies  all  liability  under  the  policy.*     In  order  to  avail  itself  of  the 


^Mentz  V.  Armenia  F.  Ins.  Co.,  78  Penn.  St.  478;  21  Am.  Hep.  80. 

2  Gray  v.  Wilson  4  Watts  (Penn.)  41;  Lanman  v.  Young,  32  Penn.  St.  310;  Ins. 
Co.  V.  Morse,  20  Wall  (U.  S.)  445;  Scott  v.  Avery,  4  H.  L.  Gas.  827;  Kill  v.  Hol- 
iister,  1  Wilson,  129;  Trott  v.  City  Ins.  Co.,  1  Clife.  (U.  S.  C.  C.)  437;  Cobb  v.  JV. 
K  Mut.  Ins.  Co.,  6  Gray  (Mass.)  192;  Boper  v.  London,  1  El.  &  El.  825;  TreAwen 
V.  Holman,  1  H.  &  C.  72;  Braunstein  v.  Accidental,  etc..  Ass.  Co.,  1  B.  &  S.  782; 
Lowndes  y.  Lord  Stanford,  18  Q.  B.  425;  Bowe  v.  Williams,  97  Mass.  163.  See 
cases  cited  in  note. 

'^miiott  V.  Boyal  Ex.  Ass.  Co.,  L.  R.  2  Exchq.  237;  Scott  v.  Avery,  S,nte. 

*BoUnson\.  Georgia  Ins.  Co.,  17  Me.  131;  MentZY.  Ins.  Co.,  ante;  MillaudonY. 
Atlantic  Ins.  Co.,  8  La  568;  Gouldstone  v.  Overton,  2  C.  &  P.  55. 
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benefit  of  tliis  provision,  it  must  admit  its  liability  to  pay  some- 
thing.^ Where,  however,  after  a  loss,  the  parties  in  interest  sub- 
mit all  questions  to  arbitration,  and  there  is  no  fraud,  the  award  is 
binding ;  ^  but  if  there  is  fraud,^  or  if  the  submission  is  made  by 
the  insured  without  the  assent  of  the  assignee,^  or  if  the  arbitrators 
are  not  selected  in  the  manner  provided  in  the  policy ,s  the  award 
is  not  binding ;  and  if  the  award  is  void  for  any  cause,  it  cannot 
be  set  up  to  defeat  an  action  for  the  loss.«  The  courts  will  not 
interfere  if  the  parties  see  fit  to  resort  to  such  a  tribunal  voluntarily, 
but  it  will  not  compel  them  to  do  so. 

In  one  case,'' it  is  intimated  that  if  there  had  been  a  reference 
depending,  or  the  matter  had  proceeded  to  final  termination,  it 
might  have  been  a  bar  to  the  action.  It  can  hardly  be  held,  how- 
ever, that  the  fact  that  an  arbitration  was  depending  would  oper- 
ate as  a  bar,  because  it  is  always  competent  for  either  party  to  re- 
voke the  submission  by  submitting  to  an  action  for  the  damages 
resulting  therefrom  ;  and  there  would  seem  to  be  no  question  that 
the  bringing  of  an  action  for  the  same  matters  embraced  in  the 
submission  is  a  complete  and  effectual  revocation  of  the  submission. 
But  where  an  award  has  been  made,  it  is  an  effectual  bar  to  an 
action,  in  the  absence  of  fraud,  because  all  the  rights  of  the  parties 
are  merged  in  the  award  as  effectually  as  though  it  was  the  judg- 
ment of  a  court  of  competent  jurisdiction.^  Where,  by  the  act  of 
incorporation  or  general  law,  provision  is  made  for  the  settlement 
of  differences  in  this  mode,  the  courts  could  not  interfere,  unless 
there  is  some  constitutional  provision  militating  against  the  estab- 
lishment of  such  tribunals.^ 

1  Mentz  V.  Ins.  Co.,  ante.     See  cases  cited  in  last  note. 

^  Kyanston  v.  Liddell,  8  Moore,  223;  Hamilton  v.  Phoenix  Ins.  Co.,  106  Mass. 
395;  Zallee  v.  Laelede,  etc.  Ins.  Co.,  44  Mo.  530;  McDermott  v.  U.  S.  Ins.  Co., 
3  S.  &  E.  (Penn.)  604. 

8  Eerculeslns.  Co.  v.  Bunter  14  C.  C.  (Sc.)  147. 

*  Brown  v.  Roger  Williams  Ins.  Co.,  5  E.  I.  394. 

5  -,^na  Ins.  Co.  v.  Stevens,  48  111.  31. 

"■  Patterson  v.  Triumph  Ins.  Co.,  64  Me.  500. 

T  Kill  v.  Hollister,  1  Wis.  129. 

8  Burchell  v.  Marsh,  17  How.  (U.  S.)  344:  Hughes  F.  Ins.  Co.,  9  U.  C.  (Q.  B.) 
387;  Bichardsony.  Suffolk  Ins.  Co.,  3  Met.  (Mass.)  573. 

^Elliot  V.  Boyal  Ex.  Ins.  Co.,  L.  K.  2  Exchq.  237;  ZaUee  v.  Laclede  etc.,  Ins. 
Co.,  44  Mo.  530. 


Notice  and  Peoofs  op  Loss.  lOtl 

The  doctrine  of  our  courts  upon  this  question  has  sometimes 
been  regarded  as  inconsistent  with  the  doctrine  of  a  large  number 
of  analogous  cases  that  have  arisen  under  building  contracts/ 
where  the  right  of  the  builder  is  made  dependent  upon  the  pro- 
duction of  the  certificate  of  an  architect,  or  of  a  railroad  contractor 
whose  right  of  recovery  is  made  dependent  upon  the  production  of 
the  certificate  of  an  engineer,  and  with  that  class  of  insurance  cases 
that  require  the  production  of  a  certificate  of  a  certain  officer,  as  in 
one  case  the  certificate  of  a  surgeon  iu  chief  of  the  company,  that  in 
his  judgment  the  assured  did  not  die  of  intemperance,^  or  of  the 
nearest  m?vgistrate,  notary,  minister,  etc.,  that  in  his  opinion  the 
loss  occurred  without  fraud  on  the  part  of  the  assured,  and 
amounts  to  a  certain  sum.^  It  is  true  that  in  this  class  of  cases, 
the  production  of  these  certificates  is  held  to  be  a  condition  prece- 
dent to  a  right  of  recovery,  and  nothing  short  of  fraud  and  collu- 
sion between  the  insurer  and  the  person  or  officer  named,  will  ex- 
cuse the  assured  from  producing  it,  and  failing  to  do  so,  his  right 
of  recovery  is  lost,  and  the  courts  are  powerless  to  compel  the 
person  named  to  give  the  certificate.*  But  there  is  really  no  anal- 
ogy of  principle  between  the  cases.  In  the  one  case,  the  jurisdic- 
tion of  the  courts  for  every  or  any  purpose  is  ousted,  and  a  tribu- 
nal is  established  that  takes  the  place  of  the  courts,  and  adjudi- 
cates all  the  rights  of  the  parties  ;  while  in  the  other,  the  person 
whose  certificate  is  required,  is  merely  to  give  or  withhold  it,  as 
the  facts  may  appear  to  him.  The  certificate,  when  given,  does 
not  conclude  either  party.  It  does  not  settle  the  rights  either  of 
the  assured  or  the  insurer,  as  to  any  matter  contained  in  it,  but 
leaves  all  questions  open  to  investigation  and  determination,  pre- 
cisely the  same  as  though  no  certificate  had  been  given.  It  is  a 
mere  precautionary  provision  on  the  part  of  the  insurer,  to  enable 
it  to  have  the  judgment  of  the  person  designated  as  to  whether  the 
assured  has,  in  good  faith,  sustained  a  loss,  and  its  prima  facie  ex- 
tent.    It  is  a  reasonable  condition  precedent,  with  which  the  as- 


'  Herrickv.  Belknap,  27  Vt.  673;  B.  E.  Co.  v.  McGrann,  33  Penn.  St.  530;  O'Eeily 
.  Kerns,  52  Penn.  St.  224;  Condon  v.  R.  R.  Co.,  14  Gratt.  302. 

'^  Campbell  v.  American  Popular  Life  Ins.  Co.,  1  McArthur,  246. 

'  See  ante,  sec.  416. 

^  Nightlmjale  v.  Worcester  eta.,  Ins.   Co,  5  R.  I.  38  ;  Manby  v.    Gresham,  29 
Beav.  420. 
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sured.  has  contracted  to  comply,  and  is  as  valid  and  binding  as 
a  provision  in  the  contract  that  no  recovery  shall  be  had  untU 
the  contract  is  fuUy  completed,  or  that  any  other  lawful  act  shall 
be  done  by  the  party  contracting  to  perform.  It  cannot  be  said 
to  interfere  with  the  jurisdiction  of  the  court,  any  more  than  a 
provision  in  a  contract,  that  a  builder  shall  complete  a  building 
in  a  certain  mode,  or  by  a  certain  time,  or  be  entitled  to  no  re- 
covery for  the  labor  performed,  by  him.  In  either  case,  if  there 
is  a  valid  excuse  for  the  failure  to  fully  perform,  a  recovery  may 
be  had ;  otherwise  not.  It  does  not  go  to  the  remedy,  but  to  the 
right  of  recovery  itself. 

The  benefits  of  this  condition  may  be  waived  by  the  insurer,  and 
if,  after  a  loss,  the  insurer  elects  to  repair  or  rebuild  the  buildings. 
it  is  treated  as  having  waived  it,  and,  in  an  action  upon  the  policy, 
because  its  repairs  are  not  satisfactorj^  it  cannot  set  up  a  non-com- 
pliance with  this  condition  to  defeat  the  action.^  So  if  the  policy 
provides  that  there  shall  be  an  arbitration  upon  the  request  of 
either  party  in  writing  if  it  fails,  within  the  time  limited,  to  make 
such  a  request  in  writing,  it  will  be  treated  as  having  waived  the 
condition,^  the  policy  provided,  first,  that  arbitrators  should 
be  chosen  at  the  request  of  either  party  in  writing  ;  and  second, 
that  no  suit  shall  be  commenced  until  an  award  shall  be  obtained 
fixing  the  amount  of  the  claim  "  in  the  manner  hereinbefore  pro- 
vided." It  was  held  that  if  there  was  no  written  request  for  arbi- 
tration it  will  be  presumed  that  it  was  waived.  The  court  said : 
"  Few  of  the  authorities  cited  have  any  bearing  upon  the  case,  for 
the  reason  that  the  condition  in  the  policy  is  peculiar,  and  must  be 
construed  according  to  its  terms.  *  *  *  This  means,  if  it  means 
any  thing,  that  upon  the  written  request  of  the  company  the 
plaintiff  shall  join  them  in  choosing  arbitrators,  and  procuring  an 
award,  before  he  shall  commence  suit.  It  was  the  right  of  either 
party  to  demand  arbitration  ;  it  was  the  right  of  either  party 
to  waive  it;  and  the  defendant,  having  made  no  such  de- 
mand, must  be  presumed  to  have  waived  it.  The  one  clause  in 
the  policy  must  be  read  in  connection  with  the  other ;  the  one  re- 
fers to  the  other,  and  relates  to  the  same  subject-matter.     In  a 


1  Wynkoop  v.  Niagara  F.  Ins.  Co.,  91  N.  T,  478  ;  43  Am.  Rep.  686. 
"  Wright  v.  Susquehanna  Mu.  F.  Ins.  Co.,  (Penn.)  15  Pittsb.  L.  J.  463  ;  German. 
American  Ins. Co.,  v.  Steiger  13  Ins.  L.  J.  546. 
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former  case  before  this  court  *  there  was  a  condition  in  the  policy 
which  absolutely  required  an  arbitrator  to  settle  the  loss  in  case  of 
dispute,  and  that  no  action  should  be  brought  until  after  such  award 
made.  It  was  held  however  not  to  be  binding.  It  was  said  by  Mr. 
Justice  Shakswood  :  '  Such  an  agreement,  like  any  other  agree- 
ment of  reference,  is  revocable,  though  the  party  may  subject  him- 
self to  an  action  of  damages  for  the  revocation.  It  is  not  in  the 
power  of  the  parties  thus  to  oust  the  court  of  their  general  juris- 
diction, any  more  than  they  have  to  a  personal  covenant  that  they 
are  not  to  be  responsible  for  a  breach  of  it.'  ^  The  Supreme  Court 
of  the  United  States  have  recognized  the  soundness  of  this  general 
principle.* 

When  submission  is  a  condition  precedent. 

Sec.  457.  Whether  submission  to  arbitration  is  a  condition  pre- 
cedent or  not,  will  depend  upon  the  language  employed.  A  clause, 
simply  providing  that  "  in  ease  of  difference  of  opinion  as  to  the 
amount  of  loss  or  damage,  such  difference  shall  be  submitted," 
etc.,  is  not  a  condition  precedent,  because  the  parties,  bythe  terms 
of  their  contract,  have  not  made  it  so,i  but,  where  the  parties  have 
stipulated  that  a  submission  shall  precede  the  right  to  sue  upon  the 
policy,  it  is — if  valid  at  all — a  condition  precedent,  performance  of 
which,  or  an  offer  to  perform,  by  the  assured,  or  a  waiver  thereof 
by  the  insurer,   must  be   shown.     Thus,  in   an  English  case,^  the 


'  Mentz  v.  Armenia  F.  Ins.  Co.,  79  Penn.  St.  478  ;  21  Am.  Eep.  80. 

"  Fumivall  v.  Coombes,  5  M.  &  G.  736, 

'  Ins.  Company  v.  Morse,  20  Wall  (U.  S.)  445,  It  washeldthat  an  agreement  by  a 
foreign  insm'ance  company,  in  conformity  with  a  State  statute,  that  if  sued  in  a 
State  Court  they  would  not  remove  the  suit  into  the  Federal  Court,  was  invalid. 
Flaherty  v.  Insurance  Co.,  1  W.  N.  C.  352,  was  cited  as  sustaining  the  opposite  view. 
The  condition  of  the  policy  was  not  given  in  that  case,  and  as  reported  it  is  of  very 
little  value  in  this  connection,  for  the  reason  that  we  are  left  in  considerable  doubt 
as  to  what  the  case  really  was.  In  Gennan  American  Ins.  Co.  v.  Steiger,  13  Ins. 
L.  J.  546,  the  condition  in  the  policy  was  substantially  similar  to  the  one  in  this 
case,  and  it  was  held  "  that  such  written  request  was  a  condition  precedent  to  the 
appraised  award,  and  that  there  not  having  been  a  written  request  by  either  party 
for  an  appraisal,  such  appraisal  and  award  were  not  necessary,  under  the  conditions, 
in  order  to  entitle  the  plaintiff  to  a  recovery."  Wynkoop  v.  Niagara  F.  Ins.  Co., 
91 N.  T.  478  ;  43  Am.  Kep.  686. 

*  Liv.  Lon.  &  Globe  Ins.  Co.  v.  Creighton,  51  Ga.  95;  5  Ben.  F.  I.  C.  573;  Hoh- 
inson  v.  Georgia  Ins.  Co.,  17  Me.  131;  Millaudony.  Atlantic  Ins.  Co.,  8  La.  558. 

6  Scott  V.  Avery,  8  Exq.  487;  Affirmed  5  H.  L.  Gas.  811. 
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plaintiff  and  tlie  defendant  were  members  of  an  insurance  associa- 
tion, and  by  one  of  the  rules  of  that  society  it  was  provided  (in- 
ter alia)  that  the  sum  to  be  paid  by  the  association  to  any  suffering 
member  for  any  loss  or  damage  should,  in  the  first  instance,  be 
ascertained  and  settled  by  the  committee ;  and  the  suffering 
member,  if  he  agreed  to  accept  such  sum  in  full  satisfaction  of  his 
claim,  should  be  entitled  to  demand  and  sue  for  the  same  as  soon 
as  the  amount  to  be  paid  has  been  ascertained  and  settled,  but  not 
before,  which  could  only  be  claimed  according  to  the  customary 
mode  of  payment  in  use  by  the  society;  and  if  a  difference  should 
arise  between  the  committee  and  any  suffering  member  relative  to 
the  settling  of  any  loss  or  damage,  or  to  a  claim  for  average,  or  any 
other  matter  relating  to  the  insurance,  that  arbitrators  should  be 
selected  out  of  certain  persons  named  in  the  rule,  and  that  they 
should  settle  the  claims  and  matters  in  dispute  according  to  the 
rules  and  customs  of  the  club.  The  rule  also  provided,  that  no 
member,  who  refused  to  accept  the  amount  of  any  loss  as  settled  hy 
the  committee  in  manner  specified  in  full  satisfaction  of  such  loss, 
should  he  entitled  to  maintain  any  action  at  law  or  suit  in  equity  on 
his  policy,  until  the  matters  in  dispute  should  have  been  referred  to 
and  decided  by  arbitrators  appointed  as  therein  specified,  and  then 
only  for  such  sum  as  the  arbitrators  should  award ;  and  that  the 
obtaining  the  decision  of  such  arbitrators  on  the  matters  and  claim  in 
dispute  was  thereby  declared  to  he  a  condition  precedent  to  the  right 
of  any  member  to  maintain  any  such  action  or  suit.  The  plaintiff 
effected  an  insurance  upon  a  ship  in  which  he  was  interested  with 
the  association,  and  by  the  policy  it  was  expressly  stated  that  all 
rules  and  regulations  of  the  association  should  be  binding  upon  the 
assured'and  assurers  as  effectively  as  if  such  rules  were  inserted  in 
the  policy.  To  an  action  by  the  plaintiff  against  the  defendant, 
as  one  of  the  underwriters,  to  recover  from  him  compensation  for 
the  loss  of  the  vessel,  which  took  place  during  the  period  covered 
by  the  policy,  the  defendant  pleaded,  setting  out  the  above  rule  of 
the  association,  and  alleging  that  before  action  brought,  the  com- 
mittee ascertained  and  settled  the  sum  to  be  paid  to  the  plaintiff 
for  the  loss ;  that  the  plaintiff  was  dissatisfied  with  the  settlement, 
and  that  the  defendant  and  the  committee  had  always  been  ready 
and  willing  to  refer  the  matters  in  difference  to  arbitration,  but 
that  the  plaintiff  was  not  ready  and  willing  so  to  do.  It  was  held 
in  Exchequer  Chamber,  reversing  the  judgment  of  the  Court  of 
Exchequer,  that  the  condition,  not  divesting  the  courts  of  their 
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jurisdiction,  was  valid,  and  a  condition  precedent  to  the  plaintiff's 
right  to  sue,  and  this  judgment  was  sustained  and  affirmed  in  the 
House  of  Lords.i  But  although  this  is  the  fixed  doctrine  of  the 
English  courts,  there  is  no  American  case  going  to  the  same  length, 
neither  have  I  been  able  to  find  anywhere  the  question,  under 
such  a  clause  in  the  policy  as  referred  to,  ante,  existed.  But,  upon 
principle,  there  would  seem  to  be  no  question  but  that,  if  the 
condition  to  arbitrate  is  valid,  the  parties  may,  by  express  stipula- 
tion, make  it  a  condition  precedent,  like  any  other  condition  of 
the  policy.  As  has  heretofore  been  stated,  it  may  be  waived 
by  the  insurers,  and  a  refusal  to  pay  the  loss,  without  offering  to 
submit  the  question  as  to  the  amount  thereof  to  arbitration,  is  held 
to  amount  to  a  waiver.^ 

Where  the  policy  does  not,  in  express  terms,  make  the  submis- 
sion a  condition  precedent  to  the  right  to  sue,  it  is  treated  as  a 
collateral  agreement,  which  does  not  bind  the  assured  to  await  a 
reference.^  So  where  the  dispute  is  one  of  law  purely,  the  assured 
is  not  bound  to  submit  to  arbitration  before  bringing  his  action ;  * 
and  where  the  condition  is  in  such  terms  as  leaves  it  optional  with 
the  parties  whether  they  will  submit  the  questions  ;  as,  where  the 
word  "  ma«/ "  is  employed  instead  oi '■'■  shall" ;  as,  "the  parties 
may  refer,"  etc.,  it  is  held  that  submission  is  optional,  and  the  bring- 
ing of  an  action  sufficiently  indicates  the  purpose  of  the  assured 
not  to  submit  the  questions.® 

Where  a  fire  insurance  policy  provides  that  "  if  differences  shall 
arise  touching  any  loss  or  damage,  after  proof  thereof  has  been  re- 
ceived in  due  form,  the  matter  shall,  at  the  written  request  of  either 
party  be  submitted  to  impartial  arbitrators,  whose  award  in  writ- 
ing shall  be  binding  on  the  parties  as  to  the  amount  of  such  dam- 
age, but  shall  not  decide  the  liability  of  the  company  under  the 
policy.     It  is  furthermore  mutually  agreed  that  no  action  against 


^  To  the  same  effect,  see  Tredwen  v.  JSolman,  1  H.  &  C.  72 ;  Elliott  v.  Boyal  Ins, 
Co.,  L.  E.  2  Exch.  237;  Wright  v.  Ward,  24  L.  T.  (N.  S.)  439. 

"  Millaudon  v.  Atlantic  558;  Ins.   Co.,  8  La,.  Bobinson  v.  Georgia  Ins.  Co.,  11 
Me.  131. 

«  Roper  T.  London  Ass.  Co.,  1  El.  &  El.  825. 

*  Alexander  v.  Campbell;  27  L.  T.  (N.  S.)  417. 

*  Scott  T.  Fhcenix  Ins.  Co.,  1  Stuart.  (Sc. )  152. 
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this  company  for  the  recovery  of  any  claim  by  virtue  of  this  policy 
shaU  be  sustainable  in  any  court  until  an  award  shall  have  been 
obtained  fixing  the  amount  of  such  claim  in  the  manner  above  pro- 
vided." It  was  held  that  this  provides  for  an  award  only  in  case 
of  a  difference  as  to  the  amount  of  a  loss ;  that  if  an  arbitration 
might  have  been  and  was  not  demanded  by  the  insurer,  the  assured 
may  maintain  an  action  on  the  policy  without  alleging  an  arbitra- 
tion. Such  agreement  as  to  arbitration,  being  collateral  to  the 
agreement  to  pay  the  loss,  does  not  oust  the  courts  of  jurisdiction 
to  enforce  the  latter  agreement.^  If  the  insurer  does  not  require 
an  arbitration  and  takes  the  steps  pointed  out  in  the  policy  to 
secure  it,  he  is  treated  as  waiving  his  rights  in  that  respect.^ 

Effect  of  submission  upon  condition  as  to  notice  and  proofs  of  loss. 

Sec.  458.  When  the  insurer  or  its  agent,  having  authority  to 
make  a  submission,  enters  into  a  submission  with  the  assured,  be- 
fore notice  or  proofs  of  loss  have  been  served,  of  the  matters  in- 
volved, there  can  be  no  question  but  that  the  submission  operates 
as  a  waiver  of  both,  but,  where  the  agent  has  no  such  authority, 
and  the  insurers,  in  their  answer,  deny  that  they  ever  waived  the 
service  of  notice  and  proofs,  it  has  been  held  that  the  submission 
does  not  of  itself  amount  to  a  waiver .^  If  the  insurers  rely  upon 
the  breach  of  this  condition,  they  must  set  it  up  in  their  answer, 
or  it  is  waived.* 

When  arbitrators  exceed  their  jurisdiction. 

Sec.  459.  Of  course,  an  award  of  arbitrators,  in  order  to  be  valid,, 
must  only  cover  the  matters  submitted.  If  they  travel  beyond  the 
limits  of  the  submission,  their  award  is  void.  This  was  well  illus- 
trated in  an  English  case,^  where  the  question  was  as  to  what 
amount  of  damage  had  been  sustained  by  the  plaintiff  under  three 
several  policies  upon  the  same  property.     The  submission  was  "  to 


1  Avery  v.  Scott,  8  Exch,  487;  Ilentz  v.  Armenia  Fire  Ins.  Co..  79  Penn.  St.  478r 
Lasher  v.  Northwestern  Nat.  Ins.  Co.,  25  N.  Y.  98;  Hurst  v.  Litchfield,  39  N.  Y. 
377.    Phoenix  Ins.  Co.  v.  Badger.    58  Wis. 

^  Wallou  V.  German  An.  Ins.  Co.,  1  McCrary    (U.  S.  C.  C.)  335. 

^  Pettengill  v.  Hanks  9  Gray  (Mass.)  169. 

*  Dyer  v.  Piscataqua  Ins.  Co.,  54  Me.  457. 

fi  Skipper  v.  Grant,  10  C.  B.  (N.  S.)  237. 
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award  what  was  the  total  sum  of  money  which  ought  to  be  paid 
to  the  plaintiff  under  or  by  virtue  of  the  said  policies,  or  any  of 
them,  in  respect  of  loss  or  damage  occasioned  by  the  said  fire  to  or 
in  the  said  chattels  particularized  as  aforesaid,"  in  three  certain 
schedules  referred  to  in  the  submission,  and  the  proportion  thereof 
that  each  insurer  ought  to  pay.  The  arbitrators  by  their  award, 
found  that  £8,288  Os.  7d.  was  the  total  sum  that  ought  to  be  paid 
by  all  the  insurers,  and  fixed  the  proportions  that  each  insurer 
should  pay.  They  then  found  tJiat  the  whole  loss  exceeded  the  in- 
surance, and  that  the  whole  salvage  belonged  to  the  plaintiff  abso- 
lutely. It  appeared  that  the  salvage  arose  upon  the  goods  em- 
braced in  one  schedule  alone.  The  court  held  that,  in  awarding 
that  the  salvage  belonged  to  the  plaintiff  alone,  the  arbitrators  had 
exceeded  their  jurisdiction,  and,  consequently  that  their  award  was 
void. 
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CHAPTER  XIV. 

LIMITATION  OF  ACTION. 

Sec.  460.  Limitations  as  to  time  for  bringing  suits. 

Sec.  461.  Effect  of  war  on. 

Sec.  462.  Premature  actions. 

Sec.  463.  Action  in  certain  county  not  valid. 

Sec.   464.  When  adjustment  is  essential. 

Sec.  465.  Effect  of  appointment  of  receiver. 

Sec.  466.  Parol  contracts. 

Sec.  467.  Commencement  of  action — ^what  is. 

Sec.  468.  Delay  induced  by  insurer. 

Sec.   479.  Wben  claim  is  regarded  as  arising. 

Sec.  470.  Waiver  of  limitation. 

Contracts  limiting  time,  -within  which  actions  shall  be  brought  are  TaHd. 

Sec.  460.  While  the  parties  cannot  contract  so  as  to  oust  the 
jurisdiction  of  the  courts,  yet  they  may  lawfully  contract  to  limit 
the  time  within  which  an  action  shall  be  brought  upon  a  contract. 
Therefore,  a  proArision  that  no  action  shall  lay  upon  a  policy,  un- 
less brought  within  six  months,  one  year,  or  any  other  stated  pe- 
riod after  the  loss,  is  valid  and  binding  upon  the  parties.^ 


'  Davidson  v.  Phcenix  Ins.  Co.,  4  Sawyer  (U.  S.  C.  C. )  594.  Peoria  Ins,  Co.  v. 
Whitehill,  25  111.  466;  Ames  v.  N.  T.  Ins.  Co.,  14  N.  Y.  253;  Wilson  v.  .^.Tialna. 
Co.,  27  Vt.  99;  Carter  v.  Humboldt  Ins.  Co.,  12  Iowa,  287;  Crary  v.  Hartford  Ins. 
Co.,  1  Blatch  (U.  S.  C.  C.)  280;  Broion  v.  Savannah  Ins.  Co.,  24  6a.  101;  Brmm, 
V.  Hartford  Ins.  Co.,  5  E.  I.  394;  Brown  v.  Roger  Williams  Ins.  Co.,  5  K.  I.  394; 
N.  W.  Ins.  Co.  V.  Phoenix  Oil  Co.,  31  Penn.  St.  449  ;  Edwards  v.  Lycoming  Ins. 
Co.,  75  Peim.  St.  378;  Amesbury  v.  Bowditch  Ins.  Co.,  6  Gray  (Mass.)  603  ; 
Merchants'  Ins.  Co.  v.  La  Croix,  35  Tex.  249 ;  Goodwin  v.  Amoskeag  Co.,  20  N.  H. 
73;  Bipley  v.  ..^na  Ins.  Co.,  29  Barb.  (N.  Y.)  552  ;  Fullam  v.  N.  T.  Ins.  Co.,  7 
Gray  (Mass.)  161;  Woodbury  Savings  Bank  v.  Charter  Oak  Ins.  Co.  31  Conn. 
518;  Ins.  Co.  v.  La  Croix,  36  Tex.  268;  McFarland  v.  Peabody  Ins.  Co.,6W. 
Va.425;  Eiddlesberger  v .  Hartford  Ins.  Co.,n  Wall.  (U.  S.)  386;  Williams  y.  Vt. 
Mut.  Ins.  Co.,  20  Vt.  222;  McFarlandv.  Peabody  Ins.  Co.,  6  W.  Va.  425;  Carraway 
V.  Merchants',  etc.,  Ins.  Co.,  26  La.  An.  268;  Roach  v.  JV.  T.  etc., Fire  Ins.  Co., 
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In  the  constmction  of  contracts,  all  the  provisions  should  be 
taken  into  consideration  and  reconciled,  if  possible,  so  that  the  true 
intent  of  the  parties  to  the  contract  may  be  ascertained.  There- 
fore where  a  condition  in  a  policy  of  insurance  provides  for  an  in- 
definite period  to  elapse  before  suit  shall  be  brought  on  the  policy, 
and  that  no  suit  shall  be  brought  until  the  thing  so  provided  for 
is  done,  to  accomplish  which  may  take  more  than  six  months  with- 
out the  fault  of  either  of  the  parties  to  the  contract,  and  the  con- 
dition further  provides  that  no  suit  on  the  policy  shall  be  main- 
tained unless  commenced  within  six  months  next  "after  the  loss 
shall  occur,  the  intent  of  the  parties  to  the  contract  will  be  held  to 
have  been  that  the  six  months'  limitation  should  commence  to  run 
when  the  cause  of  action  accrued  and  not  before.^ 

The  provisions  of  a  policy  in  reference  to  proofs  of  loss,  as  well 
as  for  enforcing  a  claim  therefor,  must  be  complied  with,  unless 
the  insurer  has  done  that  which  amounts  to  a  waiver  of  compli- 
ance ;  and  in  order  to  amount  to  a  waiver,  the  insurer  must  have 
done  that  which  justified  the  assured  in  remaining  inactive.  The 
mere  pendency  of  negotiations  between  the  parties,  or  the  fact 
that  occasional  interviews  have  been  had  between  them,  in  regard 
to  the  adjustment  of  the  loss,  has  been  held  not  to  amount  to  a 
waiver.^  The  conduct  of  the  insurer  must  be  such  as  to  amount 
to  an  agreement,  express  or  implied,  to  suspend  the  legal  reme- 
dies,^ or  as  would  operate  as  a  fraud  upon  the  insured.  Thus,  if 
an  insurance  company  holds  out  hopes  of  an  adjustment,  and 
thereby  induces  delay,  it  is  estopped  from  setting  it  up  in  bar  of 


30  N.  T.  546;  Portage  Co.  Ins.  Co.  v.  West,  6  Ohio  St.  599;  Portage  Co.  Ins.  Co. 
T.  Stukey  18 Ohio,  455;  Keinv.  Home  Mut.  Ins.  Co.,  42 Mo.  38;  Patricks.  Farmer^ 
Ins.  Co.,  43  N.  H.  621;  Brown  v.  Savannah  Ins.  Co.,  24  Ga.  97;  Trask  v.  State  F. 
Ins.  Co.,  29  Penn.  St.  198;  Beatty  v.  Lycoming  Ins.  Co.,  66  id.  9;  Franklin  F.  Ins. 
Co.  V.  Updegraff,  43  id.  350;  Inland,  etc.,  Ins.  Co.  v.  Stauffer,  33  id.  397.  Contra, 
see  French  v.  La  Fayette  Ins.  Co.,  5  McLean  (U.  S.)  46;  Eagle  Ins.  Co.  v.  La 
Fayette  Ins.  Co.,  9  Ind.  432.  But  is  proper  to  say  that  the  doctrine  of  these  two 
cases  is  generally  repudiated. 

1  Barber  v.  F.  &  M.  Ins.  Co.,  16  W.  Va.  658. 

2  McFarland  v.  Peahody  Ins.  Co.,  6  W.  Ta.  425;  Gooden  v.  Amoskeag  Ins.  Co., 
20N.  H.  73. 

'Gilchrist,  J.,  in  Gooden  v.  Amoskeag  Ins.  Co.,  ante. 
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the  action.!    And  the  same  is  true  if  it  insists  upon  an  arbitral 
tion.2 

The  condition  being  a  mere  matter  of  contract,  may  be  waived, 
either  expressly  or  by  implication,  and  when  the  insurer,  by  any 
act  of  his,  causes  the  delay,  or  prevents  the  bringing  of  the  action 
within  the  time,  strict  compliance  is  not  necessary.^  Thus,  in  the 
case  last  referred  to,  the  defendant  was  a  foreign  corporation,  and 
no  agent  upon  whom  process  could  be  served  could  be  found  within 
the  time  limited,  and  this  was  held  a  sufficient  excuse  for  not 
bringing  the  action  within  the  period  limited.  The  assured  is  not 
bound  to  pursue  the  company  in  its  own  domicile,  but  may  wait 
until  process  can  be  served  upon  it  in  the  state  where  he  resides, 
and  if  delay  is  thus  entailed,  it  is  excused,  as  it  is  the  duty  of  the 
insurer,  if  it  means  to  insist  upon  the  condition  to  render  it  possi- 
ble for  the  insurer  to  comply  with  the  condition,  to  have  a  known 
agent,  upon  whom  process  may  be  served,  in  the  state  where  the 
insurance  is  made.  So  it  seems  that  compliance  as  to  time  may 
be  excused  when  the  nature  of  the  loss  and  the  interest  of  the  as- 
sured therein  is  such  that  its  extent  or  value  cannot  be  determined 
within  the  time  limited.  Thus  it  has  been  held  that  a  condition 
that  an  action  must  be  brought  within  a  certain  time  after  the  loss, 
will  not  bar  an  action,  brought  after  the  time  had  elapsed,  upon  a 
policy  in  which  the  interest  insured  was  a  mechanic's  lien,  when  it 
was  impossible  to  fix  the  value  of  the  lien  within  the  prescribed  time.* 

Thus,  in  a  New  York  case,^  by  the  terms  of  the  policy,  losses 
were  to  be  paid  within  ninety  days  after  proofs  should  be  com- 
pleted and  filed,  and  a  suit  not  commenced  within  six  months  after 
the  loss  "  occurs  "  was  to  be  barred.  The  loss  occurred  July  5th, 
and  proofs  of  loss  were  duly  filed,  but  being  defective,  the  com- 
pany suggested  the  defects,  and  amended  proofs  were  filed  seven 
days  afterwards  (Oct.  14th),  and  it  was  then  stated  by  the  secre- 


^  Grant  v.  Lexington,  etc.,  Iiis.  Co.,  5  Ind.  23. 

2  Barber  v.  F.  &  M.  Ins.  Co.,  16  W.  Va.  658 

*  Peoria  Ins.  Co.  v.  Hull,  12  Mich.  202. 

* Longhiirst  V.  Star  Ins.  Co.,  19  Iowa,  364.  But  opposed  to  this  doctrine,  see 
Eastern  R.  R.  Co.  v.  Relief  Ins.  Co.,  ante,  where  it  was  held  that  a  railroad  com- 
pany insured  against  losses  from  the  destruction  of  the  property  of  people  along  its 
line  by  sparks,  etc.,  from  its  engines,  which,  by  the  terms  of  the  policy,  was  required 
to  make  proofs  in  sixty  days,  could  not  wait  until  such  claims  were  adjusted  and 
their  amount  ascertained. 

^Ames  V.  N.  Y.  Union, Ins.  Co.,  14  N.  Y.  253. 
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tary,  in  a  letter  to  the  assured,  that  the  loss  would  be  paid  Janu- 
ary 15tli,  and,  in  consequence  of  this  statement,  an  action  was  not 
brought  until  after  the  lapse  of  six  months.  The  loss  not  being 
paid  January  14th,  an  action  was  brought,  and  the  company  set 
up  the  breach  of  the  condition  of  the  policy  as  to  the  time  of  bring- 
ing an  action  thereon  in  defense.  The  court  held  that,  by  the 
letter  of  the  secretary  promising  to  pay  January  14th,  the  stipula- 
tion was  suspended  and  strict  compliance  waived.  It  is  more  than 
likely  that  the  action  would  have  been  upheld  upon  the  promise  to 
pay,  as  a  new  contract,  and,  in  such  cases,  it  is  often  expedient  to 
declare  upon  the  policy,  and  also  upon  the  promise  to  pay,  if  there 
has  been  one.^ 

In  a  New  York  case,^  it  was  held  that  a  condition  that  no  suit 
shall  be  sustainable,  unless  commenced  within  six  months  after  a 
loss  occurs,  and  also  that  the  payment  of  losses  shall  be  made  in 
sixty  days  from  the  date  of  the  adjustment  of  preliminary  proofs 
of  loss  by  the  parties,  must  be  so  construed  as  not  to  conflict  un- ' 
necessarily  with  each  other,  and  where  the  parties,  in  good  faith, 
and  without  any  objection  that  unnecessary  time  is  taken  for  the 
purpose,  are  occupied  so  long  in  adjusting  proofs  that  sixty  days 
irom  the  date  of  adjustment  does  not  expire  within  the  six  months, 
the  policy  does  not  become  forfeited  merely  because  the  suit  is  not 
brought  within  six  months  and  before  the  loss  is  payable.  An  ac- 
tion brought  promptly  upon  the  expiration  of  sixty  days  from  the 
adjustment  of  loss,  is  not  barred  because  commenced  more  than 
six  months  after  the  loss  occurred.  Where  objections  are  made  ly 
the  insurers  to  the  preliminary  proofs  of  loss,  the  sixty  days  are  not 
to  be  deemed  to  commence  until  after  a  reasonable  time  for  the  in- 
sured to  examine  the  objections. 

Where  the  policy  stipulates  or  the  charter  of  the  company  that, 
unless  the  insured  is  satisfied  with  the  decision  of  the  company 
in  reference  to  the  settlement  of  the  loss,  action  shall  be  brought 
in  the  next  court  to  be  held  in  the  county,  if  one  is  to  be  held 
within  sixty  days,  otherwise  before  the  next  court,  the  condition 
must  be  complied  with,  or  the  insurer  is  relieved  from  liability.^ 


J  Amesbury  -v.  Mutual  F.  Ins.  Co.,  6  Gray  (Mass.)  596. 

^New  York  v.  Hamilton,  etc.,  Ins.  Co.,  10  Bos.  (N.  T.)  537. 

« Portage  Ins.  Co.  v.  West,  6  Ohio  St.  599  ;  Dutton  v.  Ins.  Co.,  17  Vt.  369.     One 
of  the  conditions  of  a  policy  provided  tliat  no  suit  should  he  heguu  more  than  six 
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And  the  same  is  true  where  any  condition  as  to  the  time  of  bring- 
ing an  action  upon  the  policy  is  violated.^  Tlie  fact  that  an  action 
was  brought  in  time,  but  failed  will  not  relieve  the  assured  against 
the  limitation  in  an  equitable  action  brought  thereon  after  the  time 
limited  has  expired,  and  even  a  stipulation  by  the  attorney  of  the 
insurer  extending  the  time  for  making  a  case  will  not  preserve  his 
rights  against  this  condition.^ 

Effect  of  war  upon  the  condition.  ' 

Sec.  461.  Where,  by  the  policy,  right  to  sue  on  it  ceased  within 
twelve  months  after  loss,  and  the  plaintiff  was  prevented  from 
suing  by  reason  of  the  war,  and  did  not  actually  sue  until  more 
than  twelve  months  after  loss,  exclusive  of  the  time  of  the  war,  it 
was  held  that,  although  the  statute  of  limitations  is  capable  of  en- 
largement to  accommodate  a  precise  number  of  days  of  disability,  yet 
the  contract  in  a  policy  of  insurance  is  not ;  and  that  this  clause 
of  the  contract  is  rebutted  by  the  state  of  war,  and  is  not  pre- 
sumed to  revive  when  the  war  ceases.^ 


months  after  any  loss  or  damage.  A  subsequent  condition  provided  that  payment 
of  losses  should  be  made  in  sixty  day  after  the  adjustment  of  the  preliminary  proofs 
of  loss.  It  was  held  that  these  two  provisions  should  he  construed  together,  and 
that  the  six  months  did  not  begin  to  run  tmtil  the  expiration  of  the  sixty  days. 
Mayor  of  New  York  v.  Hamilton,  etc.,  Ins.  Co.,  39  N.  Y.  45.  The  policy  contained 
a,  condition  that  a  party  dissatisfied  with  the  refusal  of  the  company  to  pay  the  in- 
surance should  bring  an  action  at  the  next  term  of  court  to  be  held  in  the  county, 
imless  such  court  should  sit  within  sixty  days  after  the  refusal  to  pay,  and  in  that 
case  at  the  next  term  after  the  sixty  days;  and,  unless  suit  was  so  brought,  all 
claim  under  the  policy  should  be  forfeited.  It  was  held  that  an  insured  who  failed 
to  bring  his  action  at  the  first  term,  held  more  than  sixty  days  after  the  refusal  to 
pay  the  insurance,  was  precluded  from  subsequently  maintaining  his  action.  Keim 
T.  Home,  etc. ,  Ins.  Co.,  42  Mo.  .38.  By  the  terms  of  a  policy,  the  insurers,  in  case 
of  loss,  were  allowed  sixty  days  in  which  to  pay  the  loss.  It  was  held  that  a  general 
denial  of  any  liability  on  the  part  of  the  company  enabled  the  insured  to  bring  an 
action  at  once.  Norwich,  etc..  Trans.  Co.  v.  Western  Mass.  Ins.  Co.,  34  Conn. 
561.  An  insurance  policy  stipulated  that  the  company  should  not  be  liable  to  pay 
until  after  the  sixty  days  from  the  loss.  Pending  these  sixty  days  a  petition  was 
filed.  It  was  held  that  the  irregularity  could  be  cured  by  a  supplemental  petition. 
The  want  of  validity  in  the  notice  upon  the  agent  of  an  insurance  company  is  waived 
by  their  subsequent  appearance  and  pleading.  Franklin  Ins.  Co.  v.  McCrea,  4 
Iowa,  229. 

^Ripley  v.  ^tna  Ins.  Co.,  SON.  Y.  136;  Roach  v.  JV.  T.  Ins.  Co.,  30  id.  546; 
Brown  v.  Savannah  Mut.  Ins.  Co.,  24  Ga.  97. 

^Arthur  v.  Hamester  F.  Ins.  Co.  78;  N.  Y.  462. 

*Semmes  v.  City  F.  Ins.  Co.,  13  Wall.  (U.  S.)   158;  Phoenix.  Ins.  Co.v,  Underwood 
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Premature  actions. 

Sec.  462.  Where  the  policy  provides  that  the  loss  shall  be  pay- 
able within  sixty  days,  ninety  days,  or  any  other  period  after  proof 
of  loss  is  made,  an  action  brought  inside  of  the  period  limited  is 
premature.^ 

Clause  restricting  the  insured  to  bring  action  in  certain  county  not  valid. 
Sec.  463.  It  is  not  competent  for  a  party  to  a  contract  to  stipu- 
late that  an  action  to  enforce  it  shall  be  brought  in  a  certain  court 
or  county  only.  The  jurisdiction  of  the  courts  can  only  be  ousted 
by  law ;  hence,  unless  the  charter  of  the  company  provides  that 
actions  upon  policies  shall  only  be  brought  in  certain  courts  or 
counties,  the  parties,  themselves  cannot  affect  the  general  jurisdic- 
tion of  the  courts  by  any  restrictions  thereon  in  the  contract.  ^ 
They  may  contract  to  waive  the  statute  of  limitations,  or  any 
other  statute  merely  affecting  the  contract,  but  they  cannot  con- 
tract to  change,  control  or  restrict  the  jurisdiction  of  courts  of  law 
or  equity.  But,  where  the  charter  provides  that  the  action  shall 
be  brought  in  a  certain  county,  the  provision  must  be  complied  with, 
because  it  is  competent  for  the  legislature,  in  the  absence  of  con- 
stitutional limitations  in  that  respect,  to  limit  or  fix  the  jurisdic- 
tion of  the  courts,  or  to  determine  before  what  tribunal  certain 
questions  shall  be  determined.^ 

"When  adjustment  is  essential- 

Sec.  464.  When  the  policy  provides  that,  if  the  assured  is  not 
satisfied  with  the  adjustment  of  the  loss  by  the  insurer,  action  must 


12  Heisk  (Tenn.)  424.  But  it  seems  to  us,  that  the  parties,  so  far  as  this  limitation 
is  concerned  must  be  treated  as  counteracting  that  the  action  must  be  brought  "  if 
possible"  but  that  if,  by  reason  of  a  state  of  war,  the  courts  are  not  open  to  the 
enforcement  of  the  contract  by  a  policy  liolder,  it  must  be  treated  as  not  applying 
but,  as  suspended,  until  it  is  possible  to  comply  with  the  limitation. 

^Cumberling  v.  McCall,  2  Dall.  (Penn.)  280;  Bams  v.  Bams,  49  Me.  282;  Kimball 
V.  Hamilton  F.  Ins.  Co.,  8  Bos.  (N.  Y.)  495.  Where  the  policy  provides  that  no 
action  shall  be  brought  within  twelve  months,  or  any  other  period  after  the  loss,  and 
action  brought  before  the  period  named  has  elapsed,  will  be  dismissed.  Eiddles- 
herger  v.  Hartford  F.  Ins.  Co.,  1  Wall.  (U.  S.)  386. 

^ Richard  y.  Manhattan  Ins.  Co.,  31  Mo.  518;  Amesbury  v.  Bowditch  Ins.  Co.,  6 
Gray  (Mass.)  596;  Nute  v.  Hamilton,  etc.,  Ins.  Co.,  6  id.  174. 

"Portage  County  etc.,  Ins.  Co.  v.  West,  6  Ohio  St.  599. 
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be  brought  within  a  certain  time,  the  insurer  is  not  bound  to  bring 
his  action  except  within  that  time  after  the  loss  is  adjusted.^ 

^fect  of  appointment  of  receiver. 

Sec.  465.  Where  the  company  is  dissolved,  ajid  its  property 
placed  in  the  hands  of  a  receiver,  the  limitation  is  dispensed  with, 
as  every  person  insured  in  the  company  is  treated  as  a  party  to  the 
suit  for  the  winding  up  of  the  company,  although  not  named  as  a 
party  thereto.^ 

Parol  contracts. 

Sec.  466.  Where  the  contract  rests  in  parol,  and  no  policy  is 
issued,  the  conditions  of  the  policies  of  the  company  do  not  apply. 
Thus,  where  the  assured  took  a  binding  receipt  from  the  insurer's 
agent,  and  paid  the  premium,  conditioned  that  a  policy  should  be 
issued  within  twenty-one  days,  or  the  money  be  refunded,  and 
thirty-three  days  thereafter,  no  policy  having  been  issued,  and  the 
premium  not  refunded,  and  the  company  refused  to  make  one,  it 
was  held  that  a  condition  of  the  policies  issued  by  the  company, 
requiring  actions  for  losses  to  be  brought  within  six  months,  did 
not  apply,  for  the  reason  that  the  action  was  not  founded  on  the 
policy,  but  upon  the  contract  to  insure.^ 

Commencement  of  action — ^wbat  ia. 

Sec.  467.  An  action  is  deemed  to  be  commenced  when  the  sum- 
mons or  writ  is  issued ;  consequently,  if  an  action  is  commenced 
within  the  time  limited,  the  assured's  rights  are  preserved,  even 
though,  by  reasonable  diligence,  the  assured  fails  to  obtain  service 
thereof  upon  the  insurer.  In  a  Michigan  case,*  this  question  was 
directly  passed  upon,  and,  as  the  facts  relating  to  this  point,  as 
well  as  the  rule  applicable  in  such  cases,  are  embraced  in  the  opin- 
ion of  Christiancy,  J.,  I  give  that  portion  of  it  relating  to  this 
question.  He  said :  "  It  was  objected  by  the  defendant  below 
that  the  action  was  not  brought  within  the  period  of  twelve 


^Landis  v.  Home  Mut.  Ins.  Co.,  50  Mo.  591. 

^  Pennell  v.  Chandler  7  Chicago  Leg.  News,  227. 

'  Penly  v.  Beacon  Ins.  Co.,  7  Grant's  Ch.  (Ont.)  130. 

*  Peoria  F.  &  M.  Ins.  Co.  v.  Hall,  12  Mich.  202;  4  Ben.  F.  I.  C.  737. 
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months  after  the  loss,  according  to  the  seventeenth  condition  at- 
tached to  the  policy.  It  appears  from  the  bill  of  exceptions  that 
a  summons  was  issued  in  the  cause  March  18,  1861  (thirteen  days 
ibefore  the  expiration  of  the  twelve  months),  returnable  on  the  2d 
day  of  April,  1861 ;  that,  on  the  3d  day  of  April,  1861,  the  sheriff 
made  a  return  upon  the  said  summons  that  defendant  could  not 
be  found  in  his  bailiwick ;  that,  on  the  next  day,  another  summons 
was  issued,  with  which  defendant  was  served,  nothing  appearing 
on  this  summons  showing  it  to  be  a  continuation  of  the  first,  ex- 
cept the  word  '  alias,'  written  by  the  clerk  upon  the  face  of  the 
seal. 

We  do  not  deem  it  necessary  to  discuss  the  question  whether  this 
second  summons  as  an  '  alias,'  operated  strictly  as  a  continuation  of 
the  first,  so  as  to  save  a  right  of  action  against  a  statute  of  limitar 
lions  which  had  run  upon  it  in  the  meantime  ;  nor  do  we  think  it 
necessary  to  determine  the  validity  of  this  species  of  limitation  by 
■contract.  If  valid  at  all,  it  was  valid  as  a  contract,  and  not  as  a 
■statute.  A  limitation  fixed,  by  statute  is  arbitrary  and  peremptory, 
admitting  of  no  excuse  for  delay  beyond  the  period  fixed,  unless 
such  excuse  be  recognized  by  the  statute  itself.  But  a  limitation 
by  contract  (if  valid)  must,  upon  the  principles  governing  con- 
tracts, be  more  flexible  in  its  nature,  and  liable  to  be  defeated  or 
■extended  by  any  act  of  the  defendant  which  has  prevented  the 
plaintiff  from  bringing  his  action  within  the  prescribed  period.  The 
plaintiff  had  the  whole  of  the  twelve  months  in  which  to  bring  his 
suit ;  and  it  was  as  competent  for  him  to  institute  it  on  the  last  as 
the  first,  or  any  intervening  day.  And  the  fundamental  idea,  the 
tacit  condition  upon  which  such  a  limitation  must  rest,  and  with- 
out which  it  could  not  be  tolerated  for  a  moment,  is,  that  the  de- 
fendant should  be  accessible  to  the  service  of  process  by  which 
suit  may  be  commenced  against  him,  if  not  for  the  whole  period, 
at  least  for  a  sufficient  time  immediately  preceding  its  close,  to 
enable  the  plaintiff  to  commence  his  suit  against  him,  by  the  ser- 
vice of  process  in  the  ordinary  legal  mode  ;  otherwise,  the  defend- 
ant would  be  enabled  to  take  advantage  of  his  own  wrong,  and, 
by  absenting  himself  entirely,  to  defeat  the  plaintiff's  right  of 
action. 

The  defendant  in  the  present  case  was  a  foreign  corporation,  do- 
ing insurance  business  in  this  State.  By  the  act  of  February  15, 
1859,  full  provision  was  made  for  bringing  the  action  within  the 
State  ;  and  the  company,  before  doing  any  business  in  the  State 
65 
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were  required  to  file,  in  the  office  of  the  Secretary  of  State,  a  res- 
olution consenting  that  service  of  process  may  be  made  upon  any 
agent  of  the  company.  Nothing  is  said  in  the  case  upon  what 
agent  the  service  of  the  second  summons  was  made  ;  but  it  must 
have  been  made  upon  some  agent  of  the  company.  It  does  not  ap- 
pear whether  there  was  an  agent  in  the  county  of  Jackson,  or  in 
any  other  particular  county.  It  appears  that  S.  S.  Brown  was  the 
general  agent  of  the  company  for  this  State,  and  that  Knight  was 
also  an  agent,  but  neither  their  residence  nor  place  of  business  is 
stated.  From  anything  which  appears  in  the  case,  the  plaintiff 
was  as  much  at  liberty  to  bring  his  action  in  Jackson  as  in  any 
other  county,  so  far  as  the  residence  of  an  agent  could  have  any 
bearing,  if,  indeed,  it  could  have  any  under  the  law ;  and  if  an 
agent  of  the  company  resided  in  Jackson  county,  the  action  was 
certainly  very  properly  brought  there. 

All  that  was  necessary  for  the  plaintiff  to  do,  to  excuse  the  de- 
lay beyond  the  twelve  months,  was  to  take  the  proper  and  usual 
means  for  instituting  his  suit  and  getting  service  of  process  within 
the  limited  period,  which  he  did  by  issuing  a  summons  thirteen 
days  before  the  expiration  of  that  period,  returnable  two  days  after 
it  had  expired.  The  return  shows  that  no  service  could  be  had 
during  that  time.  We  can  see  no  possible  ground  for  imputing 
any  want  of  good  faith  to  the  plaintiff  in  his  endeavor  to  get  the 
process  served  in  time.  Upon  the  facts  stated  in  the  case,  there- 
fore, it  appears  to  have  been  the  fault  of  the  defendant — the  ab- 
sence of  the  agent — that  the  first  summons  was  not  served  and  the 
action  commenced  within  twelve  months  ;  and  this  is  sufficient  to 
defeat  the  limitation  or  extend  it  tiU  the  service  was  made  under 
the  second  summons,  which  was  issued  immediately  on  the  return 
of  the  first." 

It  is  held,  however,  in  Vermont,  that  where  an  action  is  com- 
menced within  the  period  limited,  but  for  any  reason  the  plaintiff 
is  compelled  to  become  nonsuit,  or  the  action  fails,  a  new  action, 
commenced  after  the  limitation  has  expired,  will  be  defeated  by 
the  limitation  in  the  policy,^  but  this  is  not  believed  to  be  sound 
doctrine,  either  upon  the  score  of  morality,  justice  or  fair  construe, 
tion,  and  the  doctrine  of  the  Michigan  case  commends  itself  most 
favorably,  and  expresses  the  best  and  soundest  rule,  and  in  a  case 


»  Wilson  V.  JEtna  Ins.  Co.,  27  Vt.  99. 
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in  Ohio,  involving  similar  questions,  the  doctrine  of  the  Vermont 
case  is  repudiated,^  and  it  was  held  that,  where  a  suit  is  com- 
menced within  the  time,  but  which  is  dismissed,  or  for  any  cause 
is  not  carried  to  final  judgment,  another  action  may  be  brought, 
although  the  limitation  has  expired. 

Delay  induced  by  insurer. 

Sec.  468.  Where  the  insurer  or  its  agent  does  or  says  anything 
to  warrant  the  assured  in  believing  that  his  claim  will  be  settled, 
and  which  induces  him  to  delay  bringing  an  action  within  the  time 
limited,  the  insurer  cannot  allege  a  breach  in  that  respect.^    But 


^  Madison  Ins.  Co.  v.  Fellows,  1  Dis.  (Ohio  Sup.  Ct.  of  Cin.)  217. 

^Mickey  v.  Burlington  Iixk.  Co.,  35  Iowa,  174;  Curtis  v.  Home  Ins.  Co.,  1  Biss. 
(U.  S.)  485;  Bradjj  v.  Western  Ass.  Co.,  17  U.  C.  (C.  P.)  597;  Bipley  v.  Astor.  Ins. 
Co.,  17  How.  Pr.  (N.  Y.)  444;  Coursin  v.  Penn.  Ins.  Co.,  46  Penn.  St.  323.  In 
Martin  v.  Franklin  Ins.  Co.  ,44  N".  J.  L.  485,  it  was  held  that  where  the  delay  in 
bringing  the  action  was  induced  mainly  by  the  company  holding  out  hopes  of  an 
amicable  adjustment,  the  company  cannot  be  permitted  to  take  advantage  of  the 
delay  under  the  limitation  clause.  It  was  also  held  that  any  negotiations  or  trans- 
actions with  the  assured  after  the  period  of  limitation  has  elapsed,  which  recognize 
the  continued  validity  of  the  policy,  is  a  waiver  of  the  limitation.  If  the  other  con- 
ditions of  the  policy  are  such  that  a  reasonable  compliance  with  them  in^sted  upon 
by  the  company  is  inconsistent  with  the  observance  of  the  limitation  clause,  the 
latter  will  not  be  allowed  to  defeat  a  recovery.  Titus  v.  Glens  Falls  his.  Co.,  81 
N.  Y.  410;  Ames  v.  N.  Y.  Ins.  Co.j  14  N.  Y.  253;  Killops  v.  Putnam  Ins.  Co.,  28 
Wis.  472;  Derrick  v.  Lamar  Ins.  Co.,  74  111.  404.  Grant  v.  Lexington  Ins.  Co.,  5 
Ind.  23;  Mickey  y.  Burlington  Ins.  Co.,  35  Iowa,  174;  14  Am.  Rep.  494;  Blacky. 
Winneshiek  Ins.  Co.,  31  Wis.  74;  Little  v.  Phoenix  Ins.  Co.,  123  Mass.  380;  S.  C. 
Am.  Eep.  96;  Peoria  Ins.  Co.  v.  Whitehill,  25  111.  466;  Andes  Ins.  Co.  v.  Fish,  71 
id.  620;  Home  Ins.  Co.  v.  Myer,  93  id.  271."  Contra  to  Waynesboro  Mutual  Fire 
Insurance  Co.  v.  Conotier,  98  Penn.  St.  384;  S.  C.  42  Am.  Eep.  618.  There  the 
policy  provided  that  no  suit  should  be  maintained  on  it  unless  commenced  within 
six  montlis  after  loss,  and  that  no  waiver  of  any  condition  should  be  effectual  unless 
in  writing  and  signed  by  the  president  and  secretary.  In  a  suit  commenced  after 
such  limited  time,  held,  that  the  insurance  company  was  not  estopped  from  setting 
up  that  defense  by  the  fact  that  the  insured  had  been  induced  to  delay  suit  by  the 
representations  of  the  company's  general  agent  that  it  was  unnecessary  to  sue  and 
that  the  company  would  make  assessments  and  pay  without  suit.  See  also  Higgtns 
V.  Windsor,  Co.  Mu.  F.  Ins.  Co.,  54  Vt.  270,  where  the  same  doctrine  was  held 
where  the  charter  required  action  to  be  brought  within  a  certain  time.  In  Farmers' 
Mu.  F.  Ins.  Co.  V.  Burr,  94  Penn.  St.  345.  it  was  held  that  where  a  condition  in  the 
policy  requires  suit  to  be  brought  within  six  months,  and  it  is  a  part  of  the  contract 
as  contemplated  by  both  parties  at  the  time  the  risk  was  assumed,  the  insured  can- 
not be  released  from  this  condition  by  a  mistake  in  the  policy  as  to  the  time  when 
the  risk  commenced.  While  the  refusal  of  the  company  to  recognize  its  liability 
may  operate  as  a  waiver  of  its  right  to  insist  on  preliminary  proof  of  loss,  &c.,  it 
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the  circumstances  must  have  been  such  as  fairly  to  induce  delay, 
and  as  would  operate  as  a  fraud  upon  the  part  of  the  insurer  to 
set  up  such  delay  in  avoidance  of  liability .^  Forfeitures  are  not 
favored  by  the  law,  and  slight  evidence  of  a  waiver  will  be  deemed 
sufficient.^ 

When  the  insurer  adjusts  the  loss,  and  promises  to  pay  it  within 
a  specified  time,  the  period  covered  by  the  promise  is  excluded 
from  the  limitation.  Thus,  where  a  loss  occurred  Oct.  17th,  1869, 
and  was  adjusted  Nov.  6th,  1869,  and  the  insurer  agreed  to  pay  it 
on  or  before  Feb.  6th,  1870,  and  the  action  was  not  brought  untU 
Nov.  7th,  1870,  it  was  held  that  it  was  brought  in  time,  as  the  pe- 
riod of  time  between  Nov.  6th,  1869,  and  Feb.  6th,  1870,  must  be 
excluded  from  the  limitation.^  So  where  the  insurer  or  its  agent 
has  induced  the  assured  to  delay  bringing^an  action,  if  the  circum. 
stances  are  such  as  fairly  warranted  the  delay,  it  will  be  excused. 
Thus,  where  the  insurer's  general  agent  objected  generally  to  the 
proofs  of  loss,  and  wrote  the  assured  that  he  would  call  upon  him, 
and  the  assured  having  waited  five  months  without  hearing  from  or 
seeing  the  agent,  wrote  him,  and  then  was  for  the  first  time  in- 
formed that  the  insurers  would  insist  upon  a  strict  compliance 
with  the  conditions  of  the  policy  as  to  proofs  of  loss,  and  the  as- 
sured within  four  months  afterwards  made  his  proofs  and  sent 
them  to  the  insurer,  it  was  held  that  the  five  months  during  which 
the  insurer  had  delayed  the  making  of  corrected  proofs  must  be 
excluded  from  the  limitation,  and  an  action  brought  within  one 
year  from  the  time  when  he  was  informed  that  strict  compliance 
as  to  proofs  was  required,  was  seasonable.* 


does  not  relieve  the  Insured,  who  claims  the  contract  was  in  full  force  when  the  fire 
occurred,  from  bringing  suit  within  the  six  months.  His  failure  to  do  so  is  a  bar  to 
any  claim  he  may  have  against  the  company,  and  the  result  cannot  be  avoided  by 
setting  up  the  receipt  given  for  the  premium  by  the  agent  of  the  company,  and  ig- 
noring the  terms  and  condition  of  the  contract  as  it  was  contained  in  the  policy. 

1  Brady  v.  Western  Assn.  Co.,  ante, 

^  Bipleyy.  Astor  Ins.  Co.,  ante. 

^ Black  V.  Winnesheik  Ins.  Co.,  31  Wis.  472, 

''  Killip  V.  Putnam  Ins.  Co.,  28  Wis.  47.  See  also,  similar  in  its  facts  and  doc- 
trine, Aynesr.  N.  T.  Central  Ins.  Co.,  14  N.  Y.  253;  Mayor,  etc.,  v.  Hamilton  Ins. 
Co.,  39  X.  Y.  45. 
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wnen  claim  is  regarded  as  arising. 

Sec.  469.  It  is  held  in  some  of  the  cases  that  when  a  policy 
stipulates  that  no  action  shall  be  brought,  unless  commenced 
within  a  certain  time  after  loss  or  damage  shall  accrue,  and  there 
is  a  provision  in  the  policy  that  the  company'  will  pay  in  thirty, 
sixty,  ninety,  or  any  other  number  of  days  after  proofs  of  loss  have 
been  served,  the  limitation  does  not  attach  until  after  the  period 
which  the  company  has  in  which  to  pay  the  loss  has  expired.^     The 


''^ Mayor  of  N.  T.  v.  Hamilton  Ins.  Co.,  39  N.  T.  45.  Westchester  F.  Ins.  Co.  v. 
Dodge,  44  Mich.  420;  Hayy.  Star  Ins.  Co.,  77  N.  Y.  235;  33  Am.  Rep.  607;  Ames 
V.  N.  T.  Union  Ins.  Co.,  14  N".  Y.  253;  Steen  v.  Niagara  Ins.  Co.  89  N.  Y.  315; 
42  Am.  Kep.  297.  Barber  \.  F.  &  M.  Ins.  Co.,  16  W.  Va.  658;  37  Am.  Rep.  800. 
In  New  York  it  is  held  that  it  malies  no  difference  whether  the  word  "occurred"  or 
"accrued"  is  used  in  the  policy.  De Grove  v.  Metropolitan  Lis.  Co.,  61  N.  Y.  594; 
Steen  v.  Niagara  Ins.  Co.,  ante;  Hay  v.  Star  Ins.  Co.,  ante.  But  a  contrary  doc- 
trine is  held  in  some  of  the  States.  Chambers  v.  Atlas  Ins.  Co.,  51  Conn.  17;  50  Am. 
Rep.  1;  Lasker  v.  Im.  Co.,  58  N.  H.  469;  Fullam  v.  Lis.  Co.,  7  Gray  (Mass.)  61; 
Williatns  v.  Vt.  Mu.  Ins.  Co.,  20  Vt.  222;  Wilson y.  Ins.Co.,  27  Vt.  99;  JoJinsony. 
Humboldt,  Ins.  Co.,  91  111.  92;  33  Am.  Rep.  47.  In  Maine  by  statute  such  limit- 
ations are  made  nugatory  by  statute,  and  two  years  is  gi%'en,  whatever  may  be  the 
limitation  in  the  policy.     Dalbin  v.  Agricultural  Ins.  Co.,  67  Mo.  180. 

A  policy  of  insurance  against  fire,  issued  by  the  defendant,  provided  that  a  loss 
thereunder  should  be  payable  sixty  days  after  proof  thereof,  and  that  a  suit  for  the 
recovery  of  any  claim  under  the  policy  should  be  brought  within  twelve  months 
from  the  time  of  the  loss.  It  was  held,  that  the  twelve  months  did  not  begin  to 
rununtil  the  loss  was  due  and  payable,  that  is,  from  the  exjnration  of  the  sixty  days 
after  the  proof  of  the  same.  Spare  y.  Home  Mut.  Jns.  Co.,  17  Fed.  Rep.  568.  So  a 
condition  in  a  life  insurance  policy,  that  a  suit  shall  be  brought  within  a  year,  is 
valid,  and  if  a  suit  is  so  brought,  and  a  nonsuit  taken,  and  a  second  suit  brought 
after  the  expiration  of  the  year,  this  suit  cannot  be  maintained;  and  the  condition 
need  not  be  specially  pleaded.  That  the  beneficiaries  are  minors  make  no  differ^ 
ence.     O'Laughlin  v.  Union  Central  Life  Ins.  Co.,  3  McCrary  (U.  S.  C.  C.)  543. 

A  condition  in  a  policy  of  insurance,  that  no  recovery  shall  be  had  unless  suit  is 
brought  within  a  given  time  is  valid.     Tasker  v.  Kenton  Ins.  Co.,  58  N".  H.  469. 

A  policy  stipulated  that  an  action  upon  it  should  be  brought  within  "twelve 
months  next  after  the  loss  or  damage  shall  occur."  It  also  declared  that  a  loss  was 
not  payable  until  sixty  days  after  the  proofs  "  shall  have  been  received  at  the  office 
of  the  company  in  New  York,  and  the  loss  shall  have  been  satisfactorily  ascertained 
and  proved. "  It  was  held,  that  an  action  brought  within  twelve  months  after  the 
expiration  of  sixty  days  from  the  time  of  the  loss  was  seasonably  brought.  Steen  v. 
Niagara  Fire  Ins.  Co.,  89  K.  Y.  315;  42  Am.  Rep.  297. 

Such  a  provision  is  waived  if  the  company  holds  out  hopes  of  amicable  adjust- 
ment until  after  the  expiration  of  the  time  limited.  Also,  if  the  other  conditions  in 
the  policy  cannot  be  reasonably  complied  within  the  time  limited,  the  expiration 
thereof  is  no  defence.  Martin  v.  State  Ins.  Co.,  44  N.  J.  L.  485. 

While  the  insurer  may  be  estopped  from  insisting  on  conditions  and  restrictions 
contained  in  a  policy  issued  with  a  knowledge  of  facts  inconsistent   therewith. 
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limitation  cannot  apply  until  a  right  of  action  has  accruedi  and  until 
the  period  has  expired  which  the  company  has  to  pay  the  loss  in, 
no  right  of  action  exists. 

Waiver  of  limitation. 

Sec.  470.  The  forfeiture  arising  under  the  limitation  clause,  may 
be  waived  by  the  company,  and  a  waiver  may  be  found  from  the 
fact,  that,  after  the  time  within  which  the  action  should  have  been 
brought,  the  company  acted  and  promised  as  if  it  did  not  intend 
to  rely  upon  the  limitation,^  or  from  its  conduct  before  the  limita- 
tion has  expired,  which  fairly  induces  a  confidence  that  the  loss 
will  be  paid  without  action,  as  the  fact  that  negotiations  for  set- 
tlement are  pending,  and  other  facts  and  circumstances  calculated 
to  induce  delay .^ 

While  it  seems  to  be  established  by  the  better  class  of  cases  that 
this  limitation  which  is  merely  contractual,  may  be  waived  by  the 
insurer  either  expressly  or  by  fair  implication,  and  that  the  com- 
pany will  not  be  permitted  by  its  conduct  to  induce  the  assured  to 
rest  under  the  well  founded  belief  that  no  advantage  of  this 
clause  in  the  contract,  and  then  turn  around,  when  the  limitation 
was  expired  and  set  it  up  to  defeat  a  recovery  upon  the  policy, 
yet,  the  courts  will  treat  this  clause  of  the  contract  as  a  valid  and 
effectual  bar  to  a  recovery,  when  the  limitation  has  expired 
because  of  the  laches  of  the  assured  himself,  not  fairly  induced  by 
the  conduct  of  the  insurer.  Thus  in  a  New  York  case  ^  an  action 
was  commenced  upon  a  policy  within  the  time  limited  in  the  policy, 
and  upon  the  trial  it  appeared  that,  in  the  statement  of  incum- 
brances in  the  application,  a  certain  mortgage  had  been  omitted. 
The  plaintiff  offered  to  show,  that  the  defendant's  agent  was  in- 
formed of  the  fact  of  the  mortgage,  but  omitted  it  by  mistake.  The 
court  excluded  the  evidence,  but  offered  to  allow  the  plaintiff  to 


neither  party  to  a  policy  of  insurance  wMcli  is  void  as  against  public  policy  is 
estopped  from  denying  its  legality.     Spare  v.  Home  Mut,  Ins.  Co.,  15  Fed.  Kep. 

707. 

1  Coursin  v.  Penn.  Ins.  Co.,  46  Penn.  St.  323. 

^  Mickey  Y.  Burlington  Ins.  Co.,  35  Iowa,  174;  Biplei/v.  Astor  Ins.  Co.,  17  How. 
Pr.  (N.  T.)  444;  Curtis  y.  Home  Ins.  Co.,  1  Biss.  (U.  S.  C.  C.)  485. 

=  Arthur  v.  Homestead  F.  Ins.  Co.,  78  N.  Y.  462. 
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amend  his  complaint  setting  up  the  mistake,  which  he  declined  to 
do,  and  was  nonsuited.  Afterwards,  and  after  the  lapse  of  a  year, 
from  the  accruing  of  the  claim,  he  brought  an  action  for  a  reforma- 
tion of  the  policy  and  to  recover  the  loss  under  it.  The  court  held 
that  the  limitation  applied  and  that  the  action  was  barred. 

Danforth  J.,  said :  "  Doubtless  the  condition  might  be  ex- 
tended or  waived  by  such  acts  of  the  insurer  as  hindered  or  pre- 
vented the  action,  or  induced  the  insured  to  suppose  that  a  strict 
compliance  therewith  would  not  be  insisted  upon,  but  in  such  a 
case  he  must  have  acted  in  good  faith  and  been  actually  misled.^ 
The  plaintiff  insists  that  this  was  the  result  of  the  defendant's  con- 
duct in  the  former  suit.  But  so  far  from  deluding  the  defendant 
with  false  hopes,  it  would  seem  to  indicate  on  its  part  a  determina- 
tion to  resist  payment  and  yield  no  grace  or  favor.  Its  agents,  as 
we  learn  from  the  opinion  of  the  court  below,  as  early  as  the  8th  of 
May,  1876,  notified  the  plaintiff  that  by  reason  of  the  mistatement 
in  the  application  tlie  defendant  was  "  let  out,"  "  that  the  policy 
was  void,  and  the  plaintiff  had  no  legal  claim  against  it."  The 
objection  was  insisted  upon  by  answer,  and  relied  upon  at  the 
trial.  It  is  tnie  the  defendant's  counsel  objected  to  evidence  which 
it  seems  should  have  been  received,  and  that  the  court  sustained 
the  objection,  but  at  the  same  time  gave  leave  so  to  amend  the 
pleadings  as  to  make  tlie  evidence  admissible.  The  favor  of  the 
court  was  rejected,  and  the  plaintiff's  counsel,  insisting  that  he  was 
right,  obtained  time  to  make  a  case  upon  which  to  review  the 
ruling.  I  am  unable  to  perceive  in  any  of  tliese  matters,  in  the 
action  of  the  court  or  counsel,  anything  soever  to  prevent  the 
defendant  insisting  tipon  the  condition,  nor  that  its  doing  so  is  any 
impeachment  of  its  good  faith.  That  the  plaintiff's  counsel  failed 
to  proceed  in  that  action,  and  paying  costs  thereof  abandoned  it, 
cannot  tend  to  the  advantage  of  the  plaintiff  or  confer  a  new  right 
against  his  adversary.  As  the  commencement  of  that  action  does 
not  bring  the  present  within  the  limitation,  neither  does  its  failure 
extend  the  time.  The  cases  cited  by  the  learned  counsel  for 
the  respondent  are  abundant  to  show  that  waiver  may  be  implied 
from  slight  circumstances,  but  none  afford  any  support  to  the  posi- 
tion that  a  successful  defense  of  one  action  estops  a  party  from  in- 


'  Bipley  v.  JEtna  Ins.  Co.,  30  K.  T.  136. 

!' Biddlesbarger  v.  Hartford  Ins.  Co.,  7  Wall.  (U.  S.)  i 
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sisting  that  a  second  cannot  be  maintained  because  commenced  too 
late.  Nor  does  the  acceptance  of  cost  given  to  indemnify  a  suc- 
cessful litigant  for  the  false  clamor  of  his  adversary  furnish  to  the 
latter  any  consideration  or  excuse  for  non  compliance  with  a  con- 
tract stipulation. 

The  plaintiff  also  relies  upon  the  fact  that  the  defendant's  coun- 
sel extended  the  time  within  which  the  plaintiff  might  prepare  hi» 
case,  or  bill  of  exceptions  in  the  first  action.  There  is  no  connec- 
tion between  the  two  events,  nor  was  one  the  inducement  of  the 
other.  An  attorney  may  mitigate  the  rigor  of  practice  in  one  suit 
without  creating  a  new  cause  of  action  against  his  client. 

It  is  further  urged  that  the  defendant  should  be  estopped  from 
asserting  that  the  plaintiff  had  a  remedy  at  law,  so  far  at  least  as  it 
affects  the  limitation  of  the  time  of  commencing  the  action,  because 
the  defendant's  counsel  upon  the  trial  of  the  first  action  insisted 
that  the  remedy  of  the  plaintiff  was  in  equity,  and  not  at  law. 
What  the  defendant's  counsel  did  upon  the  former  trial,  and  in  the 
progress  of  it,  is  binding  upon  his  client  so  far  as  that  action  and  its 
consequences  are  concerned,  but  no  farther.  It  was  not  within 
the  scope  of  his  authority  to  change  the  rights  of  his  client  except 
so  far  as  it  might  be  done  in  that  action ;  and  by  putting  an  end 
to  that,  he  did  not  justify  the  commencement  of  another,  nor  could 
he  create  a  cause  of  action  which  did  not  before  exist.  But  although 
the  court  entertained  the  objection,  the  trial  judge  gave  leave  to 
amend.  Instead  of  doing  so  the  plaintiff  elected  to  discontinue  ; 
this  was  not  the  fault  of  the  defendant,  yet  it  was  still  in  the  plain- 
tiff's  power  to  commence  a  new  action  before  the  expiration  of  the 
year ;  he  did  not  do  so,  and  for  his  omission  the  defendant  is  in  no 
respect  to  blame. 

The  second  cause  of  action,  although  in  form  for  the  reformation 
of  the  application,  is  in  fact  to  get  rid  of  a  defense  interposed  by 
the  defendant,  and  so  far,  and  for  that  purpose  is  unnecessary. 
Nor  would  the  contract  of  insurance  be  other  or  different  when  the 
application  is  corrected,  than  it  was  before.-^ 


1  Maker  v.  JUbernian  Ins.  Co.,  67  N.  T.  283.  The  cases  cited  by  the  learned  coun- 
sel for  the  respondent  lead  to  no  other  result,  for  they  are  inapplicable  to  the  case 
in  hand.  Woodbury  Savings  Bank  v.  Charter  Oak  Fire  and  M.  Ins.  Co.,  31  Conn. 
51Y,  was  a  suit  in  equity.  An  action  at  law  had  been  commenced  upon  the  policy 
issued  by  the  defendant  within  the  time  limited,  and  it  was  held  that  the  suit  ia 
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In  tliis  ease  the  action  was  too  late  because  unnecessary,  as  the 
plaintiff  might  have  availed  himself  of  the  mistake  by  an  amend- 
ment of  his  complaint,  which  he  declined.  The  fault  was  his  own, 
that  the  limitation  was  permitted  to  expire.  But  when  through 
the  fault  of  the  insurer,  the  policy  fails  to  express  he  contract  actu^ 
ally  made  between  the  parties  so  that  an  action  at  law  cannot  be 
maintained  to  recover  a  loss  under  it,  an  equitable  action  to  reform 
the  policy  does  not  come  within  the  limitation.^  Thus,  in  the  case 
last  cited,  the  plaintiff  as  mortgagee,  took  out  a  policy  in  the 
defendant  company,  in  her  name  for  $2,500,  the  amount  of  the 
mortgage  debt,  under  an  arrangement  with  the  mortgagor,  that 
the  amount  received  under  the  policy — he  paying  the  premiums — 
should  go  in  reduction  of  the  mortgage  debt.  The  original  policy 
did  not  contain  any  clause  giving  to  the  insurers  the  right  of 
subrogation.  When  this  policy  expired  a  renewal  was  asked  for 
for  $3,000,  the  plaintiff  having  loaned  $500  additional  in  the  in- 
terim, and  the  defendant  agreed  to  renew  it  at  that  sum.  In- 
stead, however,  of  issuing  a  certificate  of  renewal,  they  issued  a 
new  policy,  and  this  policy,  unknown  to  the  plaintiff,  unlike  the 
original  one,  contained  a  provision  for  subrogation  which  was  con- 
trary to  the  agreement  between  the  plaintiff  and  the  mortgagor. 
The  presence  of  this  provision  was  not  discovered  until  after  the 
fire.  The  suit  was  not  brought  within  the  time  limited,  and  was 
brought  to  strike  out  of  the  last  policy  the  following  provision 
which  was  not  contained  in  the  first  one,  and  which  under  the 
agreement  for  a  renewal,  should  not  have  been  in  the  last  one : 
"  13.  In  all  cases  of  loss,  the  assured  shall  assign  to  this  company 
all  his  right  to  receive  satisfaction  therefor  from  any  other  person 
or  persons,  town  or  corporation,  with  a  power  of  attorney  to  sue 
for  and  recover  the  same  at  the  expense  of  the  company.  When 
insured  as  a  mortgagee  the  loss  shall  not  be  payable  until  payment 
of  such  portion  of  the  debt  shall  have  been  enforced  as  can  be  col- 
lected out  of  the  original  security,  to  which  this  policy  may  be 


equity,  although  commenced  afterward,  was  not  barred,  because  it  was  in  aid  of  the 
other.  In  Connecticut  the  distinction  between  the  systems  of  law  and  equity  is 
still  preserved,  and  the  latter  was  alone  competent  to  the  relief  sought.  In  Hay  v. 
Star  Ins.  Co.,  13  Hun,  496,  affirmed  77  N.  Y.  235  ;  33  Am.  Eep.  607. 

1  Hay  V.  Star  F.  Ins.  Co.,  77  N.  T.  285  ;  33  Am.  Eep.  607. 
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held  as  collateral,  and  this  company  shall  then  be  only  liable  to 
pay  such  sum,  not  exceeding  the  amount  insured,  as  cannot  be 
collected  out  of  such  primary  security."  The  court  held  that  the 
plaintiff,  under  the  agreement  for  a  renewal,  was  entitled  to  have 
this  provision  of  the  last  policy  stricken  out,  and  that  the  limita- 
tion clause  did  not  begin  to  run  until  the  contract  was  perfected. 
Chtjkch,  C.  J.,  saying :  "  From  the  evidence  the  court  was  justi- 
fied in  finding  an  agreement  to  re^ew  the  policy.  True,  Mr.  Hay 
says  that  the  company  said  that  it  would  consider  the  application, 
but  the  entry  made  by  different  officers  indicates  that  it  was  ac- 
cepted, and  that  the  policy  was  to  be  "  renewed."  But  if  the  ap- 
plication was  not  accepted  at  that  time,  the  subsequent  dehvery 
of  a  policy  as  a  renewal  in  ostensible  compliance  with  the  applica- 
tion, could  have  the  effect  in  the  absence  of  notice  or  explanation 
that  the  terms  of  the  policy  had  been  altered.  The  two  policies 
were  materially  unlike. 

"  The  first  contained  no  provision  for  subrogation,  and  as  the 
mortgagors  paid  the  premium,  and  especially  with  the  agreement 
that  the  insurance  was  to  be  taken  for  their  benefit,  the  amount 
received  on  the  policy  would  apply  to  reduce  the  mortgage  debt.^ 
The  clause  inserted  in  the  last  policy  makes  the  defendant  a  mere 
guarantor  of  the  collection  of  the  mortgage,  and  an  insurer  of  the 
debt,  a  contract  practically  of  no  benefit  either  to  the  insured  or 
the  mortgagors.  It  was  an  insurance  which  the  plaintiff  under 
the  arrangement  with  the  mortgagors  had  no  right  to  accept,  and 
one  which,  in  a  case  before  referred  to,^  it  is  more  than  intimated 
the  defendant  had  no  right  to  make.  It  was  bad  faith  on  the  part 
of  the  defendant  to  change  so  radically  the  terms  of  the  policy, 
and  deliver  it  as  a  policy,  simply  renewing  the  old  one,  without 
notice  of  the  change.  A  party,  whose  duty  it  is  to  prepare  a  writ- 
ten contract  in  pursuance  of  a  previous  agreement  to  prepare  one 
materially  changing  the  terms  of  such  previous  agreement,  and  de- 
liver it  as  in  accordance  therewith,  commits  a  fraud  which  entitles 
the  other  party  to  relief  according  to  the  circumstances  presented. 
Equity  will  reform  a  written  instrument  in  case  of  mutual  mis- 


^  Kernochan  v.  Bowery  F.  Ins.    Co.,  17  N.  T,  428  ;  Excelsior  Ins.  Co.  v.  Boyal 
Ins.  Co.,  55  id.  343  ;  14  Am.  Eep.  271. 

'^Excelsior  Co.  v.  Boyal  Ins.  Co.,  supra. 
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take,  and  also  in  cases  of  fraud,  and  also  where  there  is  a  mistake 
on  one  side,  and  fraud  on  the  other.^  The  negligence  of  the  plain- 
tiff in  not  discovering  the  change,  and  laches  in  not  sooner  seek- 
ing relief,  are  questions  which  make  the  propriety  of  granting  re- 
lief in  a  given  case  discretionary.  The  court  below  upon  the 
findings  of  fact  we  think  properly  exercised  its  discretion  in  this 
case  in  granting  relief.  Policies  of  fire  insurance  are  rarely  exam- 
ined by  the  insured.  The  same  degree  of  vigilance  and  critical 
examination  would  not  be  expected  or  demanded  as  in  the  case  of 
some  other  instruments.  It  is  found  that  the  plaintiff  did  not  in 
fact  examine  the  policy  until  after  the  fire,  when,  for  the  first  time, 
he  was  informed  of  the  peculiar  terms  of  this  provision. 

An  effort  was  made  on  the  part  of  the  defendant  to  show  that 
the  original  agreement  before  the  first  policy  was  made  was  for 
such  an  insurance  as  was  made  by  the  last  policy,  or  at  least  that 
such  an  insurance  might  have  been  made  under  that  agreement. 
There  was  a  refusal  to  find  this,  and  the  evidence  on  that  ^subject 
is  ambiguous,  and  it  is  very  doubtful,  to  say  the  least,  whether 
that  evidence  would  have  justified  such  a  provision  as  this.  The 
defendant  certainly  made  no  mistake  in  inserting  the  provision 
contained  in  the  first  policy,  and  even  if  it  might  have  inserted  a 
different  one,  it  is  bound  by  the  contract  which  it  actually  made. 
Considering  the  arrangement  between  the  plaintiff  and  the  mort- 
gagors, and  the  terms  of  the  first  policy,  it  must  be  assumed  that 
the  contract  made  was  in  accordance  with  the  intention  of  both 
parties,  and  it  is  not  material  whether  the  plaintiff  actually  read 
the  first  policy  or  not.  He  was  entitled  to  the  benefit  of  it,  and 
when  the  defendant  agreed  to  deliver  a  policy  renewing  it,  and 
delivered  it  as  such,  it  had  no  right  to  change  its  terms  without 
the  consent  of  the  plaintiff. 

The  policy  contained  this  provision :  "  12.  It  is  furthermore 
hereby  expressly  provided  and  mutually  agreed  that  no  suit  or 
action  against  this  company  for  the  recovery  of  any  claim  by  virtue 
of  this  policy  shall  be  sustainable  in  any  court  of  law  or  chancery 
until  after  an  award  shall  have  been  obtained  fixing  the  amount  of 
such  claim  in  the  manner  above  provided,  nor  unless  such  suit  or 
action  shall  be  commenced  within  twelve  months  next  after  the 


1  Wells  V.  Yates,  44  N.  T.  525  ;  Bider  v.  Howell,  28  id.  310. 
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loss  shall  occur ;  and  should  any  suit  or  action  be  commenced 
against  the  company  after  the  expiration  of  the  aforesaid  twelve 
months,  the  lapse  of  time  shall  be  taken  and  deemed  as  conclusiye 
evidence  against  the  validity  of  such  claim,  any  statute  of  limita- 
tion to  the  contrary  notwithstanding." 

It  is  objected  that  the  limitation  of  twelve  months  after  the  loss 
occurred  had  expired,  before  the  action  was  commenced,  and  that 
the  action  is  barred.  There  are  aeveral  answers  to  this  objection, 
1st.  It  is  at  least  doubtful  whether  in  strictness  the  limitationap- 
plies,  except  in  case  an  award  is  made  fixing  the  amount  of  the 
claim.  2d.  The  clause  sought  to  be  struck  out  is  entirely  incon- 
sistent with  the  limitation  of  twelve  months  after  the  loss  occurred, 
as  a  compliance  with  that  clause  would  ordinarily  occupy  the  whole 
or  the  greater  part  of  that  period,  and  hence  it  cannot  be  supposed, 
that  the  parties  intended  the  limitation  to  apply  to  such  a  case. 
3d.  The  action  is  not  for  a  "  claim  by  virtue  of  this  policy,"  but 
to  compel  the  defendant  to  give  a  policy  according  to  the  agree- 
ment of  the  parties.  This  point  is  the  same  as  though  no  policy 
had  been  given,  and  the  action  was  for  a  specific  performance  of 
the  agreement  to  insure.  The  limitation  does  not  apply.  The 
defendant  cannot  take  advantage  of  a  condition,  the  performance 
of  which,  it  has  prevented.^  The  limitation  clause  was  not  con- 
tained in  the  first  policy.  4th.  I  am  of  opinion  that  the  limitation 
should  be  construed  to  commence  when  the  loss  was  due  and 
payable,  and  not  from  the  time  of  the  physical  burning  of  the  prop- 
erty. 

A  contract  of  insurance  is  to  be  construed  with  reference  to  all 
its  provisions,  and  in  accordance  with  the  rules  which  prevail  for 
the  construction  of  statutes  and  other  contracts.  A  material  con- 
dition of  this  policy  is  that  proofs  of  loss  are  to  be  furnished  as 
soon  as  possible  after  the  fire,  which  means  within  a  reasonable 
time.  Such  time  is  necessarily  indefinite,  depending  upon  a  variety 
of  circumstances,  and  after  being  furnished  may  be  objected  to  as 
defective,  and  amended  proofs  required.  This  may  occupy  several 
weeks,  or  several  months.  In  this  case  the  fire  occurred  in 
October,  and  proofs  of  loss  were  not  perfected  until  April  after,. 
and  no  question  of  laches  was  made.     The  delay  may  have  been 


1  Ames  V.  N.  T.  Union  Ins.  Co.,  14  N.  T.  253-264. 
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mutual  or  unavoidable.  The  policy  provides  that  the  loss  shall  be 
paid  "  sixty  days  after  due  notice  and  satisfactory  proofs  of  the 
same  shall  have  been  made  by  the  assured."  So  that  eight  months 
of  the  twelve  claimed  as  the  period  of  limitation  had  expired  with- 
out fault  on  the  part  of  the  plaintiff  before  the  right  to  bring  an 
action  accrued,  and  it  might  often  happen,  that  the  whole  period 
would  elapse  before  such  right  accrued.  It  seems  to  me  absurd 
to  suppose  that  the  parties  intended  to  fix  a  limitation  of  time  for 
bringing  an  action,  so  that  by  a  compliance  with  other  conditions 
of  the  policy  the  whole  time  might  elapse,  and  thus  result  in  depriv- 
ing the  party  of  the  right  to  bring  any  action.  The  error  of  the  posi- 
tion is  in  supposing  that  courts  are  bound  to  apply  the  words  "  after 
the  loss  shall  occur,"  to  the  time  the  property  was  actually  destroyed. 
It  is  far  more  reasonable  to  refer  it  to  the  time  when  the  loss  has 
become  a  fixed  demand  against  the  company,  and  the  assured  has 
a  right  to  bring  an  action  for  it.  The  loss  should  be  deemed  to 
occur  when  the  company  pays  it,  or  is  lawfully  called  upon  to  pay 
it.  The  loss  then,  and  not  until  then,  practically  occurs  to  it. 
These  words  may  in  some  clauses  refer  to  the  destruction  of  the 
property,  but  it  does  not  necessarily  follow  that  they  do  in  this. 
One  of  the  most  familiar  rules  is,  that  written  instruments  should 
be  construed  with  reference  to  the  subject-matter.  The  subject- 
matter  was  the  limitation  of  time  for  bringing  an  action,  and  the 
provisions  of  law  on  that  subject  may  be  presumed  to  have  been  in 
the  minds  of  the  parties.  Among  the  various  statutes  of  limitation, 
fixing  a  specified  period  within  which  any  class  of  actions  must  be 
brought,  not  one  permits  the  time  to  commence  running  until  the 
right  to  bring  the  action  exists,  and  the  time  does  not  commence 
running  in  some  until  the  parties  have  knowledge  of  the  facts  en- 
titling them  to  bring  the  action,  and  it  is  never  permitted  to  run 
against  a  party  who  is  under  a  disability  to  bring  the  action. 

The  parties  intended  to  shorten  the  time  for  commencing  an- 
action,  but  an  intent  to  violate  the  universal  rule,  applicable  to  this 
subject,  founded  alike  in  principle  and  practice  before  referred  to, 
•ought  not  to  be  imputed.  Such  a  construction  would  in  all  cases 
restrict  the  time  fixed  for  an  indefinite  period,  and  in  some  cases 
•deprive  a  party  of  a  right  to  bring  an  action  at  all,  which  is  absurd, 
and  an  absurd  result  should  never  be  reached  by  construction.  By 
■construing  these  words  with  reference  to  other  clauses,  there  is  no 
-difficulty  in  reaching  a  reasonable  result. 

It  is   a  maxim  of  the  law  that  "  he  who  considers  merely  the 
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letter  of  an  instrument  goes  but  skin-deep  into  its  meaning."  ^ 
There  is  no  authority  for  giving  a  cold  literal  meaning  to  isolated 
words  disconnected  from  the  subject-matter  and  from  other  pro- 
visions of  the  instrument." 


*  Broom's  Maxims.  657. 
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ADJUSTMENT  OF  THE  LOSS. 
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How  aBcertained. 

Sec.  471.  Except  in  cases  where  the  policy  is  valued,  the  right 
of  the  assured  to  a  recovery  upon  his  policy  is  only  commensurate 
with  his  actual  loss,  within  the  limits  of  t\e  sum  insured.  If  the 
loss  is  total,  and  the  sum  insured  is  less  than  the  value  of  the  prop- 
erty, the  insurer  must  pay  the  full  amount  insured  ;  but  if  the  loss 
is  total,  or  partial,  and  the  insurance  exceeds  the  loss,  the  sum 
insured  is  to  be  reduced  by  such  an  amount  as  represents  the  ex- 
cess of  insurance  over  the  value.  To  illustrate :  If  a  policy  is 
issued  to  A.  upon  his   dwelling-house  for  |1,000,  which,  at  the 
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time  of  the  issue  of  the  policy,  fairly  represents  its  insurable  value, 
if  no  depreciation  or  deterioration  of  the  property  transpires  be- 
tween the  issue  of  the  policy  and  the  loss,  the  amount  insured 
would  be  a  fair  measure  of  recovery,  but  not  necessarily  the  legal 
measure.  The  contract  is  one  of  indemnity,  and  the  assured's 
light  of  recovery  must  be  measured  by  the  actual  loss.  The  value  of 
the  property  at  the  time  of  loss,  and  not  its  value  at  the  time  of  the 
issue  of  the  policy,  is  to  be  taken  ;  g-nd  this  applies  as  well  in  favor 
of  the  assured  as  of  the  insurer.  Thus,  B.  takes  out  a  policy  upon 
a  stock  of  dry  goods  for  $  10,000,  which,  at  the  time  of  insurance, 
fairly  represents  his  usual  line  of  stock ;  but  before  any  loss  tran- 
spires, a  decline  in  prices  of  that  class  of  goods  occurs,  and  by 
such  decline  the  value  of  his  stock  is  reduced  one-third,  one-half, 
or  to  any  extent.  B.  cannot  recover  the  amount  insured,  al- 
though his  stock  remains  the  same  in  quantitj^  nor,  although  the 
goods  in  fact  cost  him  the  amount  insured,  but  only  such  a  sum  as 
the  goods  were  actually  worth  at  the  time  of  loss.  Not  what  they 
cost  him,i  not  necessarily  what  it  would  cost  him  to  replace  the 
goods,  but  the  sum  which  the  goods  were  worth  when  they  were  de- 
stroyed by  the  casualty  insured  against.  It  is  their  value  at  that 
time,  and  not  at  any  prior  or  subsequent  time,  that  indicates  the 
extent  and  measure  of  his  loss,  and,  consequently,  the  measure  of 
his  recovery .2  Therefore  it  is  competent  for  the  insurer,  on  the 
one  hand,  to  show  a  deterioration  in  the  value  of  the  property, 
arising  from  any  cause,  for  which  the  insurer  is  not  responsible,  in 
reduction  of  the  claim  of  the  assured,  as  a  depreciation  in  prices 
and  values  of  that  species  of  property ;  that  it  was  damaged  or 
diminished  in  value  by  age,  or  any  other  cause ;  and,  on  the  other 
hand,  the  assured  may  show  that  the  value  of  the  property  was 
largely  increased ;  that  prices  rule  higher  than  when  the  property 


»  Snell  V.  Bel  Ins.  Co.,  4  Ball.  (U.  S.)  430;  Carson,  v.  Marine  Ins.  Co.,  2  Wash. 
C.  C.  (U.  S.)  468. 

^  Hoffman  V.  Western  M.  &  F.  Ins.  Co.,  1  La.  An.  216;  Hercules  Ins.  Co.,  v. 
Hunter,  14  C.  C.  S.  (Sc.)  1137  ;  Ellmdker  v.  Franklin  F.  Ins.  Co.,  5  Penn.  St.  183  ; 
Com.  Ins.  Co.,  v.  Sennett,  37  id.  205;  Equitable  F.  Ins.  Co.  v.  Quin,  11  L.  C.  170  ; 
Savage  v.  Com  Exchange  Ins.  Co.,  36  N".  Y.  655;  Atwood  v.  Union,  etc.,  Ins.  Co., 
28  N.  H.  284;  Ela  v.  French,  11  N.  H.  356;  Douglass  v.  Murphy,  16  U.  C. 
(Q.  B.)  113;  Amencanlns.  Co.,  v.  Griswold,  14  Wend.  (N.  T.)399;  WiUs  v.  Wells, 
8  Taunt.  264;  Wolfe  v.  Howard  Ins.  Co.,  7  N.  Y  583. 
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was  insured ;  that  it  has  been  improved  and  increased  ia  value,  ©r 
any  fact  that  tends  to  show  what  the  value  of  the  property,  at  the 
time  of  loss,  actually  was. 

If,  however,  the  change  in  values  arises  from  temporary  causes, 
iiot  likely  to  be  permanent,  or  to  affect  the  intrinsic  or  market 
value  of  the  goods  for  any  considerable  period,  such  circumstances 
may  be  shown,  and,  if  established,  the  value  of  the  property  is  to 
be  ascertained  irrespective  of  such  temporary  change.^ 

If  the  property  is  damaged,  the  difference  between  the  value  of 
the  property  in  its  damaged  conditions,  and  its  value  before  it  was 
Injured,  is  the  measure  of  recovery.  This  leaves  the  insurer  at 
liberty  to  show,  if  he  can,  that  the  property  at  the  time  of  the  fire, 
was  worth  less  than  new  property  of  the  same  class ;  that  it  had 
been  damaged  by  causes  other  than  those  insured  against,  or  any 
facts  that  show  or  tend  to  show  that  the  property  was  deteriorated 
in  value ;  and  on  the  other  hand,  the  assured  may  show  that  the 
property  was  not  damaged,  or  any  fact  that  shows  or  tends  to 
show  what  its  real  value  was.^ 

In  a  Pennsylvania  case,®  the  policy  provided  that  the  loss  or 
damage  should  be  estimated  according  to  the  true  actual  cash  value 
of  the  property  at  the  time  of  the  happening  of  the  loss.  The 
policy  covered  agricultural  implements,  and  the  assured  sought  to 
recover  their  value  as  estimated  in  the  manufacture  of  each  ma- 
chine before  it  had  been  tested  in  the  field.  But  the  court  held 
that  this  was  not  the  fair  criterion,  but  that  the  recovery  must  be 
limited  to  what  they  were  aetually  worth  at  the  time  when  the  fire 
happened,  and  that  this  must  be  ascertained  by  testimony.  This 
rule,  while  permitting  the  cost  of  the  property  to  be  shown,  as  one 
of  the  elements  of  value,  yet  very  properly  ignores  it  as  the  true 
test.  The  actual  cost  of  production  may  largely  exceed  the  price 
for  which  the  property  can  be  sold,  and  consequently  its  ac- 
tual value,  and  that  would  be  a  harsh,  as  well  as  a  dangerous 
rule,  that  compelled  the  insurer  to  pay  more  than  the  prop- 
erty  could    be    sold  for    in   the    ordinary  course    of    business. 


1  In  McQmig  v.  Quaker  City  Ins.  Co.,  18  U.  C,  {Q.  B.)  130, 

'  Hoffman  v.  Western,  etc.,  Ins.  Co.,  1  La,  An.  216;  Western,  etc.,  Ins.  Co,  v. 
Transportation  Co.,  12  Wall.  (TJ.  S.)  201;  Hercules  Ins.  Co.  v.  Hunter,  14  C.  C. 
<Sc.)  1137. 

8  Com.  Ins.  Co.  v.  Setmett,  37  Perm.  St.  205. 
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Every  element  which  legitimately  enters  into  and  forms  a  part 
of  the  value  of  the  property  in  insured  is  to  be  considered  in  esti- 
mating its  value.  Thus,  insurance  upon  whiskey  in  bond  without 
reference  to  the  government  tax  entitles  the  owner  to  include  the 
tax  in  his  recovery  in  case  of  loss  if  the  assured  is  liable  for  the 
tax.  The  tax  forms  a  part  of  the  value  of  the  goods ;  ^  as  it  is  the 
value  of  the  goods  at  the  time  of  the  loss,  which  controls.^ 

Buildings. 

Sec.  472.  In  the  case  of  buildings,  it  would  seem  that  the  meas- 
use  of  recovery  should  be  the  actual  value  of  the  property  in  the 
condition  it  was  in  at  the  time  of  loss,  taking  into  consideration  its 
age  and  condition,  and  not  necessarily  what  it  would  cost  to  erect  a 
new  building.  The  assured  should  be  allowed  the  value  of  his 
building  at  the  time  of  loss,  and  if,  by  reason  of  age  or  use,  it  is  less 
valuable  than  a  new  building,  erected  upon  the  same  plan,  of  similar 
materials,  and  of  the  same  dimensions,  the  insurer  should  be  allowed 
for  such  difference  arising  from  deterioration.^  This  rule,  however 
does  not  apply  where  the  insurer  elects  to  rebuild.  In  that  case, 
he  is  to  be  allowed  nothing  for  the  difference  between  the  value  of 
an  old  and  a  new  building.  If  he  would  avail  himself  of  the  ad- 
vantages of  deterioration,  he  must  pay  in  cash.  He  cannot  charge 
the  insured  with  the  burden  of  paying  or  allowing  to  him  the 
difference  arising  in  consequence  of  his  election  to  erect  a  new 
building.  That  would  permit  a  person  to  make  another  his  debtor 
against  his  will,  which  the  law  does  not  permit.  It  is  for  the  jury 
to  say  what  the  actual  value  of  the  building  was,  in  view  of  all 
the  facts,  and  their  finding  is  conclusive.*  Where  there  is  un- 
reasonable delay  in  repairing,  after  notice  is  given  of  its  intention 
to  do  so  by  the  insurer,  the  assured  is  entitled  to  damages  for  the 
building  by  the  action  of  the  weather,^  and  for  the  rent  of  the 
premises   during  such  delay.®     The  rule  is,    applicable  alike  to 


1  Phenix  Ins.  Co.  v.  Boston  81  Md.  132. 

"  Hedger  v.  Union  Ins.  Co.,  17  Fed.  Kep.  498. 

2  ^tna  Ins.  Co.  v.  Johnson,  11  Bush.  (Ky.)  587;  5  Ben.  F.  I.  C.  798. 
*  Brinley  v.  National  Ins.  Co.,  11  Met.  (Mass.)  195. 

6  American  Central  Ins.  Co.,  v.  McLanathan,  11  Kan.  533;  5  Ben.  F.  I.  C.  471. 
'  Home  Mut.  Ins.  Co.  v.  Garfield,  60  111.  124;  14  Am.  Rep. ;  see  sec.  130. 
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■buildings,  machinery,  or  other  property,  that  the  value  is  to  be 
determined  by  the  condition  the  property  was  in  at  the  time  of 
loss,  and  in  arriving  at  the  measure  of  loss,  it  is  proper  to  show 
what  the  expense  of  similar  new  buildings,  machinery,  or  property 
would  be,  and  then  ascertain  what  the  difference  in  value  is  be- 
tween the  ne'\v  and  that  which  was  destroyed,  and  the  difference, 
if  any,  is  to  be  allowed  to  the  insurer.^ 

The  value  of  the  building  as  such,  and  not  what  the  assured 
loses  by  way  of  interruption  to  his  business,  loss  of  profits,  etc., 
is  the  measure  of  recovery,'-'  but  if  the  value  of  the  building  is  put 
in  issue  by  the  pleadings,  the  rental  of  the  buildings  may  be 
shown.3  "When  the  loss  is  total,  and  exceeds  the  sum  insured,  the 
whole  sum  named  in  the  policy  is  due.* 

Extent  of  insurable  interest  cannot  be  exceeded — Mortgagee,  etc. 

Sec.  473.  This  rule  is  extended  to  mortgagees  or  any  other  per- 
sons holding  an  interest  in  the  property  as  security  for  a  debt,  or 
against  loss  to  themselves.  Their  actual  loss  is  the  measure  of  re- 
covery. If  the  mortgage  debt,  or  other  claim  has  been  paid  in 
full  or  quieted,  nothing  is  due  upon  the  policy,  because  all  insur- 
able interest  is  gone.  If  it  has  been  paid  in  part,  or  in  anywise 
been  partially  satisfied,  only  the  balance  remaming  due,  can  be  re- 
covered, for  that  is  the  limit  of  the  insurable  interest.^     But,  it  is 


1  In  Vance  v.  Forstef,  2  Can.  &  D.  118,  the  policy  covered  machinery,  and  in  an 
action  for  the  loss,  the  court  held  that  the  state  and  condition  of  the  property,  at 
the  time  of  loss,  must  be  considered  by  the  jury,  and  what  it  would  cost  to  replace 
it,  and  that  they  might  ascertain  what  would  be  the  entire  cost  of  new  machinery, 
and  then,  whether  the  mill  would  be  better,  and  how  much,  with  neiu  machinery, 
than  with  that  destroyed,  and  that  the  diilerence  between  the  value  of  new 
machinery  and  that  which  was  destroyed  should  be  deducted  from  the  entire  ex- 
pense of  the  new,  and  the  remainder  would  express  the  measure  of  recovery. 

^  Willis  V.  Boston  Ins.  Co.,  6  Pick., (Mass.)  182;  Menzies  v.  N.  British  Ins.  Co., 
,  9  C.  C.  (Sc.)  694;  Niblo  v.  N.  A.  Ins.  Co.,  1  Sandf.  (N.  T.)  551;  Wright  v.  Sun  F. 
Ins.  Co.,  1  Ad.  &  El.  621. 

^  Cumberland  etc. ,  Ins.  Co.  v.  Schell,  30  Penn.  St.  31. 

*  Miss.  Mut.  Ins.  Co.  v.  Ingram,  34  Miss.  215;  Peddie  v.  Quebec  F.  Ass.  Co., 
Stuart  (Sc.)  174;  Phillips  v.  Perry  Co.  Ins.  Co.,  7  Phila.  (Penn.)  673;  ^tna  Ins. 
Co.  V.  Tyler,  16  Wend.  (N.  Y.)  385;  Richmondmlle  Seminary,  etc.,  v.  Hamilton 
Ins.  Co.,  14  Gray  (Mass.)  4.59;  Mcolety.  Ins.  Co.,  3  La.  366. 

5  Badley  v.  JV.  R.  F.  Ins.  Co..  55  N.  H.  110;  5  Ben.  F.  I.  C.  700  ;  S.  P.  III.  Mut.. 
Ins.  Co.  V.  Andes  Ins.  Co.,  ante. 


only  whea  ipaymeiiis  irave  been  stctraally  made  before  laes,  tlat  any 
•deductions  can  be  made.  The  £&<st  that  the  miortgage  debt  was 
paid,  or  assigned  to  a  third  person,  after  a  loss  nnder  the  poMcy, 
does  mot  benefit  ilie  imstnrex,  and  cannot  be  set-off,  against  the  in- 
surance.i  Nor  can  the  insiirer  avail  himself  of  the  fact,  that  the 
property  coTeied  by  the  mortgage,  even  after  the  loss,  is  ample 
security  for  the  debt,  or  that  it  is  worth  partly  as  much  as  the 
'debt.  The  loss  must  be  paid  to  the  extent  of  the  mortgagee's  in- 
terest, covered  by  the  policy,  irrespective  value  of  the  security.^  So 
■where  ^oods  are  insured  by  a  canieT,  bailee,  commission  merchant, 
agent  or  other  person  insuring  for  himself,  the  measure  of  recovery 
is  Ms  interest  in  the  goods,  which  is  represented  by  his  charges 
paid  thereon,  or  to  be  paid,  and  his  expected  profits  therefrom,^ 
unless  by  law  or  general  usage  he  is  liable  to  the  bailor  for  the 
full  value  of  the  goods,  in  which  case  he  would  be  entitled  to  re- 
cover the  value  of  the  goods  at  the  time  of  loss,*  and  the  same  is 
true,  wTiere  the  policy  covers  "goods  his  own,  or  held  in  trust  or 
on  commission.'"^ 

He-insurers. 

Sbc.  474.  As  between Te-insurers,  the  same  rule  prevails.  The 
reinsurer  is  entitled  to  tTie  benefit  of  any  settlement  made  by 
the  original  insurer  with  the  original  assured,  and  cannot  be  called 
upon  to  pay  more  than  the  original  insurer  pays,^  except,  possibly. 


1  J)aBis  V.  Quincy,  etc.,  Ins.  Co.,  10  Allen  (Mass.)  113  ;  5  Ben.  F.  I.  C.  35. 

-^  Strong  \.  Manufacturers'  Jus.  Co.,  10  Pick.  (Mass.)  40  ;  Ins.  Co.  v.  Updegraff, 
21  Penn.  St.  513  ;  Carpenter  v.  Washington  Ins.  Co.  16  Pet.  (U.  S.)  496  ;  Kemo- 
Chan  V.  Bowery  Ins.  Co.,  17  N.  T.  428;  Sussex,  etc.,  Ins.  Co.  v.  Woodruff,  26  N.-J. 
541  ;  Foster  Y.  EquitoMe  Ins.  Co., 2  Gray  (Mass.)  216  ;  Boston  &  Salem  Ice.  Co. 
V.  Boyal  Ins.  Co.  12  Allen  (Mass.)  381  ;  Clark  v.  Wilson,  .103  3Iass.  221  ;  King 
State,  etc.,  Ins.  Co.,  7  Gush.  (Mass.)  1. 

^  Putnam  v.  Mercantile  Ins.  Co.,  5  Met.  (Mass.)  386  ;  Savnge  v.  Com  Ex.Itts. 
Co.,  86  N.  T.  655  ;  Field  on  Damages  447,  et  seq. 

■•  DeForest  v.  Fulton  Ins.  Co.,  xinte. 

^  Wamigx.  Indemnity  Ins.  Co.,  ante  ;  Tvmer-Y.  Stetts,  28  Ala.  420;  Waters  v. 
MonoT&i  Jns.  Co.,  5  El.  &  Bl.  80  ;  Ayres  v.  Hartford  Ins.  Co.,  17  Iowa,  176 ; 
Tlimfli-^.  Peoples'  Ins.  Co.,  36  Md.  398  ;  DeForest  v.  F'ulton  Ins.  Co.,  1  Hall 
(N.  Y.)  84  ;  Lee  v.  Howard  Ins.  Co.,  11  Cush.(Mass;)  324. 

«3n  m.  Mut.  Ins.  Co.  v.  27ieJte(fes  Ins.  Co.,  67  111.  362_;  SJJen.  J".  I.  0.^6, 
the  original  insurer's  policy  covered  $6,000  ;  the  rerinsurer  jcover^  -.$.2,600  of  the 
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m  eaaea  where  tlie  origjnal  insuTer  lias  beeome  insolvent,  although 
upon  what  ground,  or  upon  what  principle  a  different  rule,  pre- 
vails in  such  cases,  it  is  difficult  to  see  or  understand.  That  any 
distinction  should  be  made  between  a  solvent  or  insolvent  com- 
pany in  this  respect,  is  not  warranted  by  principle  or  the  rules  of 
fair  deaJlipg,  and  is  wholly  repugnant  to  the  rules  ordinarily  pre- 
vailing as  to  insurable  interest  or  adji;^tment  of  losses. 

Sbdfting  risks — Substitated  property. 

Sec.  475.  Where  a  policy  is  issued  for  a  term  upon  goods  in  a 
store,  manufacturers'  stock,  or  other  property  which  the  insurer 
knows  or  ought  to  know  the  assured  does  not  intend  to  keep  con- 
stantly on  hand,  but  simply  desires  and  expects  the  policy  to  cover 
goods  of  the  same  class,  the  assured  is  entitled  to  recover  for  any 
gD0«Js  of  the  same  class,  although  none  of  them  were  on  hand 
when  the  policy  was  issued.  This  rule  applies  to  household  fur- 
niture, and,  in  case  the  policy  is  assigned  with  the  consent  of  the 
insurer,  the  policy  will  be  operative  to  cover  the  furniture  of  the 
assignee  in  the  same  building  and  for  the  same  sum.i 

Rule  when  several  policies  in  part  cover  the  same  propert]r. 

Sec.  476.  Where  several  policies  cover,  in  part,  the  same  prop- 
erty, as  where  one  policy  covers  stock  manufactured  and  un- 
manufactured, and  another  covers  manufactured  stock  simply,  the 
rule  of  adjustment,  as  stated  by  Thomas,  J.,^  is,  "  ascertain  the 
amount  of  manufactured  and  unmanufactured  stock,  separately. 
Then,  as  the  value  of  the  entire  stock  is  to  the  sum  insured,  so 
would  be  the  amount  of  the  unmanufactured  stock  to  the  result 
sought.  For  example  :  The  entire  stock  is,  say  $2,100,  of  this  the 
manufactured  is  |>1,500,  the  unmanufactured  1600.  The  amount 
insured  on  both,  is  1700.  Then,  as  |2,100  is  to  $700,  so  is  $600  to 
the  result  sought."  In  other  words,  where  several  companies  take 
separate  risks  upon  the  same  property  and  a  loss  occurs,  the  com- 


risk.    The  original  insurer  settled  the  loss  for  $600.    Held,  that  he  could  recover 
no  more  than  that  of  the  re-insurer. 


'  Cummings  v.  Cheshire,  etc.,  Ins.  Co.,  55  N.  H.  457  ;  5  Ben.  F.  I.  C.  769. 
'Blake  v.  Mchange,  etc.,  Ins.  Co.,  12  Gray  (Mass.)  265  ;  4  Ben.  F.  I.  C.  306. 
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panies  are  liable  in  the  ratio  that  their  risks  bear  respectively  to 
the  total  risk.^ 

Hule  where  there  is  other  insurance,  and  a  limitation  as  to  liability  to 
three-fourths  or  any  other  portion  of  actual  value. 

Sec.  477.  When  there  are  two  or  more  policies  upon  the  same 
property,  and  one  of  them  contains  a  provision  that  "  when  prop- 
erty, is  insured  by  this  company  solely,  three-fourths  only  of  the 
value  will  be  taken,  and.  in  case  of  loss  will  pay  only  three-fourths 
the  value  at  the  time  of  loss,"  and  that  "  in  case  of  loss  or  damage 
of  property,  upon  which  double  insurance  exists,  the  company 
shall  be  liable  to  pay  only  such  proportion  thereof,  as  the  sum  in- 
sured by  this  company  bears  to  the  whole  amount  insured  thereon, 
such  amount  not  to  exceed  three-fourths  the  actual  value  of  the 
property  at  the  time  of  loss."  The  rule  of  adjustment  is,  first  to 
ascertain  the  actual  value  of  the  property  at  the  time  of  loss,  from 
which  deduct  one-fourth  the  amount.  Then  ascertain  the  total 
amount  of  insurance,  and  divide  the  amount  of  loss  by  the 
amount  of  insurance,  and  multiply  the  quotient  by  the  amount 
of  the  policy,  and  the  product  will  be  the  amount  for  such  insurer 
to  pay,  if  no  more  than  the  amount  of  the  policy.  If  it  exceeds  the 
amount  of  the  policy  the  loss  is  total,  and  the  full  amount  covered 
by  the  policy  is  due.  If  less  than  the  amount  of  the  policy, 
only  such  proportional  part  is  due.  Thus,  where  under  such  a 
policy  $2,000  is  insured,  and  there  is  other  insurance  to  the  amount 
of  f  3,000,  the  insurer  is  liable  only  for  two-fifths  of  three-fourths  of 
the  actual  loss.^  If,  however,  the  other  policy  or  policies  do  not 
cover  all  the  property  covered  by  such  policy,  the  value  of  the 
property  not  covered  by  the  other  policies,  is  not  subject  to  such 
proportionate  assessment,  and  the  policy  must  bear  that  portion  of 
the  loss  alone.  Thus,  where  a  policy  with  such  provisions  as  were 
stated,  supra,  covered  $2,000  "  on  his  stock  in  trade,  being  mostly 
chamber  furniture  in  sets,  and  other  articles  usually  kept  by  furni- 
ture dealers"  and  there  were  two  other  policies  of  $1,500  each, 
covering  simply  the  assured's  "  stock  of  furniture,  "  and  which  did 
not  embrace  articles  usually  kept  by  furniture  dealers,  such  as 


1  Barnes  v.  Hartford  Ins.  Co.,  3  McCrary  (U.  S.  C.  C.)  226. 

^  Haley  v.  Dorchester,  etc.,  Ins.  Co.,  Gray  (Mass.)  549  ;  4  Ben.  F.  I.  C.  348. 
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paints,  oils,  varnish,  etc.,  and  there  was  a  loss,  which  the  jury 
found  amounted  to  $5,917.50,  and  the  vahie  of  the  paints,  oils 
and  varnish  was  f  826.84 — the  court  held  that  the  value  of  those 
articles  should  be  deducted  from  the  total  loss,  and  two-fifths  of  the 
remainder  added  to  tliree-fourths  of  $826.84,  would  give  the  amount 
for  which  the  defendant  company  was  liable.^  Where  there 
are  no  such  limitations  upon  liability,  and  there  are  several  policies 
covering  the  same  property,  and  the  loss  is  less  than  the  insurance, 
the  amount  of  the  loss  divided  by  the  whole  amount  of  insurance, 
and  the  quotient  multiplied  by  the  amount  of  each  policy,  gives 
the  proportion  that  each  is  to  pay.  Where,  as  in  the  case  pre- 
viously cited,  the  policies  do  not  all  attach  alike,  if  the  property 
destroyed  is  covered  by  all  the  policies,  and  the  property  also  cov- 
ered by  one  or  more  of  the  other  policies  is  not  destroyed,  the 
value  thereof  is  not  to  he  deducted,  because  each  policy-holder  is 
liable  for  the  destruction  of  any  of  the  property,  to  the  extent  of 
the  sum  insured  by  it.^ 

Rule  Twhen  insured  bears  proportion  of  loss. 

Sec.  478.  Where,  as  is  sometimes  the  case,  a  policy  contains 
a  condition  that  "  where  property  is  damaged  by  removal  from  a 
building  which  is  exposed  to  fire,  said  damage  shall  be  borne  by  the 
assured  and  insurers  in  such  proportion  as  the  whole  sum  insured 
bears  to  the  whole  value  of  the  property  insured,  of  which  proof  in 
due  form  shall  be  made  by  the  claimant,"  in  case  of  a  destruction 
of  a  part  of  the  property  by  fire,  and  an  injury  to  a  part  by  remov- 
al, the  rule  for  ascertaining  what  proportion  of  such  damage  each 
should  bear,  is  to  ascertain  the  total  value  of  the  property  at  risk, 
the  damage  by  removal,  and  this  each  party  must  pay  in  propor- 
tion to  their  respective  interests.  To  illustrate :  The  total  value 
of  the  stock  is  $20,000 ;  the  loss  by  removal  is  $1,000,  and  the 
amount  of  insurance  is  $1,000.  The  interest  of  the  assured  is 
nineteen-twentieths  of  $1,000,  and  the  interest  of  the  insurer  one- 
twentieth,  leaving  $50  of  such  loss  for  the  insurer  to  pay,  and  the 
balance  of  $950  to  be  borne  by  the  insured  himself.^ 


'  Haley  v.  Dorchester,  etc.,  Ins.  Co.,  1  Allen  (Mass.)  536. 

»  Com.  V.  Hid.e  &  Leather  Ins.  Co.,  112  Mass.  436. 

■  Peoria  M.  &  F.  Ins.  Co.  v.  Wilson,  5  Minn.  53  ;  4  Ben.  F.  I.  C.  497. 
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Mamxitd,  unless  stipulating  to  do  so,  not  bound  to  keep  up  other  insuranee^ 

Sec.  479.  Unless  the  insurers,  in  tlieif  policies,  stipttlate  that 
ether  prior  or  subsequent  insurance  shall  be  kept  on  foot  during 
the  life  of  their  respective  policies,  the  assured  may  cancel  either 
or  any  of  them,  and  the  insurer  is  entitled  to  no  deduction  of  a 
proportional  part  which  such  insurance  would  have  borne  if  kept 
on  foot.  If  the  insurers  desire  to  avail  themselves  of  such  relief, 
thiey  must  stipulate  therefor  in  their  policies,  and  the  fact  that 
the  poKcy,  on  its  face,  states  "other  insurance  exists  upon  the 
IB»operty  to  the  amount  of  $5,000,"  is  not  a  warranty  that  such 
other  insfurance  shall  eoatmue  to  exist  for  a  single  hour  even  afte* 
the  policy  is  issued.    It  is  enough,  if  true  when  the  policy  was 


Partial  loss— subsequent  total  loss. 

Sec.  480.  Where  there  has  been  a  partial  loss  paid  under  a 
policy,  and  subsequently  there  is  a  total  loss  of  the  same  property 
the  assured  is  only  liable  for  the  difference  between  the  sum  insured 
and  the  amount  paid  under  the  partial  toss.  Thus,  if  a  policy  covers 
a  building  for  $500;  and  there  is  a  partial  loss  of  $50,  which  is 
paid,  the  sum  insured  is  thereby  reduced  to  $450,  and  if  subse- 
quently there  is  a  total  loss,  $450  is  the  maximum  limit  of  the  in- 
surer's liability.^ 

Iieasehold  interest. 

Sec.  481.  "Where  the  policy  simply  covers  the  interest  of  the 
assured  under  a  lease,  the  limit  of  recovery  is  the  value  of  the  un- 
expired term.  Nothing  can  be  recovered  for  damages  by  the  in- 
terruption of  the  business,  or  for  loss  of  profits.  If  the  assured 
desires  to  have  those  interests  covered,  the  policy  must  expressly 
and  specifically  cover  them.^ 

"Where  a  policy  covers  a  building  upon  leased  land,  the  lease  of 
which  is  about  to  expire,  the  measure  of  recovery  is  the  intrinsic 


'  Forhush  v.  Western  Ins.  Co.,  4  Gray  (Mass.)  337 ;  Haley  v.  Dorchester,  etc., 
Ins.  Co.,  12  Gray  (Mass.)  349. 

^  Curry  y.  Com.  Lis.  Co.,  10  Pick.  (Mass.)  585. 

^  Niblo  V.  Hr.  American  F.  Ins.  Co.,  1  Sandf.  (N.  T.)  551  ;  Menzies  v.  N.  British 
Ins.  Co.,  9  C,  C.  (Sc)  694  ;  Laurent  v.  Chatham  Ins.  Co,,  1  Hall  (N.  Y.)  41. 
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value  of  the  building,  and  not  what  it  is  worth  to  remove  to  another 

Effect  of  adjustment. 

Sec.  482.  The  fact  that  the  loss  has  been  adjusted  by  the  in. 
surers,  does  not  necessarily  entitle  the  assured  to  recover  that 
amount.  The  adjustment,  of  itself,  merely  amounts  to  an  admis- 
sion on  the  part  of  the  insurer  that  the  sum  fixed,  is  due,  if  the 
insured  is  entitled,  to  have  anything  under  the  policy,^  and  does  not 
estop  the  insurer  from  setting  up  fraud  upon  the  part  of  the  as- 
sured, or  a  breach  of  any  of  the  conditions  of  the  policy  that 
operate  to  defeat  the  insurer's  liability .^ 

After  a  loss  is  adjusted,  and  the  company  has  agreed  to  pay  the 
sum  fixed  upon,  a  new  contract  exists  between  the  parties,  and 
the  assured  may  sue  the  company  in  assumpsit  upon  its  promise  * 
and  the  fact  that  the  assured  has  violated  any  of  the  conditions 
of  the  poEcy  is  treated  as  waived  by  the  insurer  and  cannot  be 
set  up  to  defeat  a  recovery .^    But  to  have  this  effect  it  must  be 


1  Laurent  v.  Chathwh  Ins,  Co.,  1  Hall  (K.  Y. )  40. 

=  Whipple  V.  North  British  etc.,  Ins.  Co.,  5  Ins.  L.  J.  71. 

'  Herbert  v.  Champion  1  Camp.  134  ;  Gammon  v.  Beverly  1  Taunt.  119  ;  Mat- 
thews  V.  General  etc.,  Ins.  Co.,  9  La.  An.  590  ;  Lash  v.  Martin,  19  C.  C.  (Sc.)  101; 
Btissell  V.  Bunskey,  6  Moore,  233. 

*  Godchaux  v.  Merchants'  Mut.  Ins.  Co.,  34  La.  An.  735.  In  this  case  it  was 
held  that  when  a  lost  has  been  adjusted  between  an  insurance  company  and  a 
policy-holder,  such  adjustment  is  a  new  and  independent  agreement  ;  and  the  ac- 
tion for  the  recovery  of  the  adjusted  loss  is  a  suit,  not  upon  the  policy,  but  upon 
the  new  promise  or  contract.  In  such  a  suit  the  company  cannot  set  up,  in  de- 
fence to  the  claim,  breaches  of  warranties  or  stipulations  in  the  original  policy. 
The  company  can  escape  the  liability  of  the  adjusted  loss  only  in  a  clear  case  of 
fraud  or  error,  in  which  the  burden  of  proof  lies  upon  them,  and  they  must  estab- 
lish the  charge  with  certainty.  Godchaux  v.  Merchants'  Mut.  Ins.  Co.,  34  La.  An. 
735.  Now  it  can  after  the  beginning  of  suit  on  a  policy,  make  any  objections  to 
paying  the  loss  that  are  different  from  or  additional  to  those  which  it  stated  be- 
fore.    Castner  r.  Farmers'  Mut.  Fire  Ins.  Co.,  50  Mich.  273. 

Under  a  stipulation  in  a  policy  that  a  dispute  as  to  the  amount  of  the  loss  should 
be  submitted  to  arbitrators,  it  was  held  that  an  award  was  not  a  condition  preced- 
ent to  plaintiff's  right  to  sue,  there  being  no  stipulation  in  the  policy  to  that 
effect.     Canfield  v.  Watertown  Fire  Ins.  Co.,  55  Wis.  419. 

6  Stache  v.  St.  Paul  F.  &  M.  Ins.  Co.,  49  Wis.  89  ;  35  Am.  Rep.  772  ;  F.  &  M. 
Ins  .Co.  V.  Chestnut,  50  111.  Ill  ;  Mutual  Life  Ins.  Co.  v.  Nagu,  29  Barb.  (N.  Y.) 
367  ;  Smith  v.  Glen's  Falls  Ins.  Co.,  62  N.  Y.  850  ;  Metropolitan  Ins.  Co.  y.  Harper, 
(  U.  S.C.  C.)  5  Eep.  ''90  ;  National  Life  Ins.  Co.  v.  Winch,  53  N.  Y.  144. 
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remembered  that  there  must  not  only  be  a  compromise  and  an- 
adjustment  of  the  loss.  But  also  a  promise  to  pay  the  amount  at 
which  the  loss  is  fixed,^  as  a  mere  adjustment  of  the  loss,  or  fixing 
the  sum  which  the  company  thinks  the  insured  has  lost  by  the 
casualty,  does  not  change  the  relation  of  the  parties  or  create  a 
new  contract  nor  is  it  believed  that  an  adjustment  of  the  loss  at 
the  sum  fixed  in  the  policy,  and  a  promise  to  pay  the  same, 
changes  the  relations  of  the  parties,  or  operates  as  a  waiver  of 
any  breaches  of  the  conditions  of  the  policy  of  which  the  in- 
surer at  the  time  was  not  aware.  A  promise  in  such  a  case  is' 
without  any  consideration.^  But  if  the  loss  is  adjusted  at  a  less 
sum  than  the  property  was  assured  for ;  or,  in  other  words,  if  there 
was  a  compromise  and  a  promise,  there  is  a  consideration  for  the 
promise,  and  the  assured  is  concluded  from  setting  up  any  breach 
of  the  condition  of  the  policy  by  the  assured  in  defense.  But  in  a 
proper  case,  a  court  of  equity  would  set  aside  the  compromise 
and  order  a  cancellation  of  the  policy.  In  Missouri,^  it  has  been 
held  that  this  will  be  done  for  breaches  of  the  conditions  of  the 
policy  by  the  assured  of  which  the  insurer  was  not  aware  when 
the  compromise  was  made,  as,  by  misrepresenting  his  title  to  the 
property.  But  while  there  can  be  no  doubt  that  a  court  of  equity 
would  set  aside  a  compromise  for  the  fraud  of  the  assured  in 
procuring  a  settlement  of  his  loss,  yet  it  is  not  believed  that  it 
would  do  so  upon  the  mere  ground  that  the  policy  "  was  void " 
for  a  breach  of  a  condition  of  which  at  the  time  the  insurer  was 
ignorant ;  again,  the  court  in  this  case  went  upon  the  groimd  that 
the  policy  was  void  because  the  assured  had  no  title  to  the  prop- 
erty covered  by  the  policy. 

Contract  for  purchase. 

Sec.  483.  The  fact  that  the  assured  does  not  hold  the  absolute 
title  to  the  property  insured,  does  not  necessarily  prevent  him  from 
recovering  the  full  value  of  the  property  insured.     Thus,  a  person 


1  Whipple  V.  North  British  Ins.  Co.,  11  E.  I.  139. 

^  Lord  Ellenborough  in  Herbert  v.  Champion  1  Camp.  1.34;  Shepherd  v. 
Chewier  1  id.  274  ;  See  also  Elliott  v.  Boydl  Exchange  Ins.  Co.,  L.  R.  I.  Echq.  240, 
Where  it  was  held  that  the  assured  is  not  concluded  by  an  adjustment  so  as  to  pre- 
vent him  from  adding  any  articles  accidentally  omitted, 

'  American  Ins  Co  v.  Barrett,  73  Mo.  517. 
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who  has  gone  ipto  possession  of  premises  under  a  contract  to  pur- 
chase, but  who  has  not  paid  all  the  purchase-money,  nevertheless 
has  an  insurable  interest  to  the  extent  of  the  full  value,  and  may 
recover  the  same  upon  the  policy.^  But  where  the  assured  has 
contracted  to  sell  the  property,  and  has  given  possession  under 
the  contract,  and  received  a  part  of  the  purchase  money,  although 
the  title  has  not  passed,  he  cannot  recover  beyond  the  unpaid 
purchase-money.^ 

Goods  in  the  hands  of  a  manufacturer. 

Sec.  484.  The  measure  of  recovery  upon  stock  wrought  and 
unwrought  and  in  process  of  manufacture  being  the  actual  loss, 
the  value  of  each  is  to  be  ascertained,  to  wit :  the  value  of  the  raw 
material ;  then  to  that  in  process  of  manufacture,  the  cost  of  labor 
and  materials  employed  as  far  as  the  process  of  manufacture  has 
advanced,  is  to  be  added  to  the  value  of  the  raw  materials  em- 
ployed, and  nothing  can  be  claimed  for  interest  on  capital,  either 
in  plant  or  machinery,  or  for  prospective  profits ;  and  it  would 
seem  that  where  a  policy  covers  property  in  the  hands  of  a  man- 
ufacturer, as  stated  supra,  that  his  recovery  for  the  loss  of  marv- 
ufactured  stock,  in  the  absence  of  any  provision  covering  profits, 
should  be  restricted  to  the  value  of  raw  materials  with  the  cost  of 
manufacture  added.  I  have  found  no  case  in  which  this  question 
has  been  directly  raised  or  passed  upon,  and  merely  put  forward 
the  idea  as  a  suggestion.  There  are  many  difficulties  in  the  way 
of  the  rule,  and  many  serious  objections  to  it,  that  would  seem  to 
render  it  impracticable  ;  but  the  result  attained  is  far  more  just, 
both  to  the  assured  and  the  insurer,  than  that  which  virtually 
permits  the  manufacturer  to  recover  profits  upon  his  manufactured 
goods  by  recovering  their  market  value.  In  the  case  of  manu- 
factured goods  in  the  hands  of  a  dealer  who  has  purchased  them 
in  market,  of  course  the  value  of  the  goods  upon  the  day  of  loss  is 
the  measure.  In  such  eases  the  value  of  raw  material  and  the  cost 
of  production  are  of  no  account,  and  is  not  admissible  in  evidence 
upon  the  question  of  value,  neither  is  the  cost  of  the  goods  to  the 
dealer  determinate  of  the  question,  although  proper  to  be  shown 
in  the  process  of  adjustment ;  but  the  real  limit  of  recovery  is 


'  ^tna  Ins.  Co.  v.  Tyler,  16  Wend.  (N.  T.)  385. 
"  Shotwell  y.Jeffemon  Ins.  Co.,  SBos.  (N.  Y.)  247. 
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the  value  of  the  goodi  at  the  time  cmd  place  of  loss,  which  the  as- 
sured most  establish. 

Total  and  partial  loss — ^The  salvage. 

Sec.  485.  Mr.  Bunyon,  in  a  recent  English  work  upon  Fire  In- 
surance, p.  115,  et  seq.,  in  treating  upon  the  subject  of  adjutment,. 
aays :  "  A  total  loss,  in  the  language  of  fire  insurance,  does  not 
mean,  as  in  marine  insurance,  the  total  destruction  of  the  property, 
but  its  destruction  or  injury  to  such  an  extent  as  to  render  the  in- 
surer liable  to  pay  the  total  sum  insured.  A  ship  may  be,  and 
perhaps  often  is,  caught  by  a  hurricane  and  lost,  with  all  hands  on 
board,  but  a  fire  rarely  totally  destroys  the  insured  property.  The 
residue  remaining  after  the  fire  is  termed  the  salvage,  Upon  the 
jsettlement  of  a  loss  it  is  always  an  important  consideration  to 
decide  to  whom  the  salvage  belongs.  It  will  be  remembered  that, 
when  the  policy,  as  is  usually  the  ease,  contains  no  conditions  of 
average,  the  assured  is  entitled  to  recover  in  case  of  fire  for  any 
damage  up  to  the  amount  insured,  without  reference  to  any  pro- 
portion between  the  sum  insured  and  the  value  of  the  property. 
When,  therefore,  the  owner  is  insufficiently  insured  upon  an  or- 
dinary policy,  and  the  insurance  money,  together  with  the  value 
of  the  salvage,  does  not  make  up  more  than  the  value  of  the  pro- 
perty immediately  before  the  fire,  the  salvage  will  always  belong 
to  him.  When  the  owner  is  insured  up  to  the  full  value,  and 
the  claim  is  admitted  as  a  total  loss,  any  salvage  belongs  to  the 
insurers.^ 

When  the  policy  contains  conditions  of  average. 

Sec.  486.  When  conditions  of  average  are  added,  the  assured 
can  only  recover  such  proportion  of  the  loss  as  the  sum  insured 
shall  bear  to  the  whole  value  of  the  property  immediately  before 
the  fire.  If  the  property  is  fully  insui'ed,  these  conditions  are 
inoperative ;  but  if  this  is  not  the  case,  the  assured,  in  the  settle- 
ment, takes  the  position  of  an  insurer  for  the  proportion  uncovered 
by  the  policy,  and  is  entitled  to  share  in  the  salvage  precisely  as 
if,  instead  of  being  the  assured,  he  had  been  an  underwriter  for  an 
amount  equal  to  the  uninsured  proportion.  The  expenses  of  put- 
ting out  the  fire  are,  as    we  have   seen,  provided    for  by  the 


1  Da  Costa  v.  Firth,  4  Burr.,  1966. 
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conditions,  aaMi  form  a  sepaxate  and  distinct  item,  involving  a 
liability  in  addition  to  the  risk  of  paying  the  sum  assured ;  but  it" 
any  expenses  have  been  ineiu?red  in  preserving  the  salvage,  these 
will  fall  primarily  upon  the  salvage,  and  must  be  borne  by  the 
persons  benefiting  by  it  in  proportion  to  their  respective  interests. 

■When  the  insurers  have  paid  the  full  value. 

Sec.  487.  When,  as  sometimes  happens,  the  insurers  pay  to 
the  assured  the  full  value  of  a  parcel  of  goods  which  have  been 
damaged,  leaving  the  property  in  the  hands  of  an  auctioneer  to 
■dispose  of,  in  such  a  case,  and  whenever  the  assured  receives  the 
iull  value  of  his  property,  and  his  claim  is  so  discharged,  the  sal- 
vage, as  we  have  seen,  belongs  to  the  insurers ;  and  should  it 
'eventually,  upon  a  rise  in  the  markets,  fetch  more  money  than 
they  have  paid  to  the  insured,  they  will  be  entitled  to  retain  the 
whole  as  purchasers  of  the  goods.  Such  cases  have,  it  is  under- 
stood, actually  occurred  in  practice. 

Unauthorized  detention  of  salvage  by  third  parties. 

Sec.  488.  An  interesting  case  upon  the  subject  of  salvage,  arose 
■out  of  the  great  fire  of  June,  1861,  at  London  Bridge.^  A  quantity 
of  tallow,  the  property  of  various  persons,  was  melted  by  the  fire, 
and  flowed  through  the  sewers  into  the  river.  When  floating 
down  the  Thames,  a  portion  was  taken  possession  of  by  un- 
•authorized  persons,  and  sold  to  the  plaintiff,  who  was,  of  course, 
aware  of  all  the  circumstances  relating  to  it.  The  police  took 
the  plaintiff  with  his  purchase  into  custody,  and  charged  him  with 
unlawful  possession  of  the  tallow.  The  magistrate  dismissed 
the  charge,  but  ordered  the  tallow  to  be  detained  under  the  pro- 
visions of  the  Police  Regulation  Act.^  This  was  done,  but  be- 
coming a  nuisance,  it  was  sold  by  the  direction  of  the  Commis- 
sioner of  Police  before  the  expiration  of  the  12  months  limited  by 
sec.  30  of  the  Act,  Under  these  circumstances,  the  plaintiff 
Tjrought  an  action  against  the  purchaser  to  recover  the  value  of 
the  tallow  taken  from  him,  contending  that  the  tallow  had  been 
abandoned  by  the  owners  and  was  vested  in  the  finder,  in  whom 


1  Bvichley  y.  Gross,  3  B.  &  S.  566,  -Q.  B. 

2  2  &  3  Vict.  c.  71,  s.  29. 
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'  the  property  had  been  rcTested  by  the  unlawful  sale.  The  couit 
held  otherwise,  considering  that  there  was  no  evidence  that  the 
tallow  had  been  abandoned,  and  inclining  to  think  that  the  posses- 
sion of  the  plaintiff  had  been  felonious  ;  that,  as  regards  the  origi- 
nal owners,  the  legal  effect  of  the  mixture  of  the  tallow  was  pro- 
bably to  make  them  tenants  in  common  in  equal  portions  of  the 
mass ;  also,  that  without  resorting  to  the  Police  Acts  at  all,  the 
constable  was  justified  in  seizing  the  tallow,  and  that  thereupon, 
the  possesion  of  the  police  was  that  of  the  true  owners. 

The  assured  cannot  abandon  without  the  consent  of  the  insurer. 

Sec.  489.     On  another  occasion,  where  there  was  a  consider- 
able damage  done  to  a  large  and  varied  stock  of  goods,  a  claim 
was  made   by  the   assured,  upon  proving  that  the  value   of  the 
stock  as  it  stood  upon  his  books  was  fully  equal  to  the  amount  of 
the  insurances,  to  abandon  it  to  the  offices,  and  to  have  immediate 
payment  made  to  him  in  full   of  the   insurance    money.     It   was 
argued  that  the  right  to  abandon  was  good  by  a  forced  analogy  to 
the  right  to  abandon  in  marine  cases,  where  there  is  a  construc- 
tive total  loss,  and  that  to  deny  it  would  be  a  great  hardship  upon 
the  assured,  whose  credit  and  even  solvency  might  depend  upon 
the  possession  of  the  stock  in  an  undamaged  state.     This  latter 
argument,  which  is  based  upon  a  consideration  of  general  conveni- 
ence rather  than  of  law,  appears  to  be  met  by  observing,  that  the 
credit  which  may  be  obtained  either  through  the  ordinary  bank- 
ing  channels  or  elsewhere  upon  policies  on  which  serious  claims 
have   arisen,  can  scarcely  be  said  to  be  less  available  than  the 
power  of  obtaining  advances  upon  or  realizing  by  sale  the  goods 
themselves.     A  careful  consideration  of  the  contract  of  fire  insur- 
ance will,  however,  at  once  prove  that  the  contention  thus  raised 
could  not  be   sustained.     The   terms   in  which  the  contract  is 
couched,  which  are,  by  the  way,  much  more  limited  than  those  of 
a  marine  policy,  negative  the  claim,  for  the  obligation  is  to  make 
good  to  the  assured  such  loss  or  damage  by  fire  as  may  happen  to 
the  propertj',   not  in  the   event  of    damage  to    purchase    it    at 
the  price   of  the    day   of    the   fire;    neither   have   the   insurers 
any  right  to   compel   the  insured   to   hand   the   property  over 
to    them.      The    right    of    abandonment    as    exercised     under 
a  marine  policy   is,   moreover,   inapplicable,   since   it   does  not 
arise  where  the  goods  insured  come  into  the  possession  of  the  as- 
sured, although  in  a  damaged  state,  yet  still  marketable  at  a  pro- 
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portionate  price;  ^  but  only  when  there  is  a  total  loss  either  ab- 
solutely or  constructive ;  no  amount  of  damage,  however  great, 
which  does  not  threaten  the  entire  destruction  of  the  thing  in- 
sured, justifying  an  abandonment ;  ^  and  farther,  since  even  in 
the  case  of  a  marine  insurance,  if  the  facts  were  such  as  to  justify 
a  notice  of  abandonment,  yet  if  at  the  time  an  action  is  brought, 
what  had  antecedently  been  a  constructive  total  loss,  has,  by 
subsequent  events,  ceased  to  be  so,  and  become  an  average 
loss  merely  a  compensation  for  an  average  loss  can  alone 
be  recovered.^  Thus,  in  a  recent  case  in  the  House  of  Lords, 
upon  a  marine  policy,  where  the  opinion  of  the  judges  was 
called  for,  Blackbuen,  J.,  observed :  There  is  no  notice  of  aban- 
donment in  cases  of  fire  insurance,  but  the  salvage  is  transferred 
upon  the  principle  of  equity,  expressed  by  Lord  Haedwicke,  in 
Randal  v.  Ooehran,  1  Ves.  98,  that  the  person  who  originallj^  sus- 
tains the  loss,  is  the  owner,  but  after  satisfaction  made  to  him  the 
insurer.* 

Ascertainment  of  damage  by  sale. 

Sec.  490.  The  usual  practice,  when  a  loss  has  happened  and  the 
goods  are  materially  injured,  is  to  ascertain  the  amount  of  the 
damage  by  a  sale  by  auction  with  the  consent  and  for  the  benefit 
of  all  parties.  The  damaged  goods  are  placed  in  the  hands  of  the 
auctioneer,  who  accounts  to  the  insured  or  the  insurers,  as  the 
case  may  be,  for  the  proceeds  of  the  sale  less  the  expenses,  the 
difference  between  the  value  of  the  goods  at  the  time  of  the  fire 
and  the  proceeds  of  the  sale  being  made  good  by  the  insurers.  In 
such  a  case,  it  is  essential  to  their  interests  that  undamaged  goods 
should  not  be  included,  since  the  loss  by  a  forced  sale  may  be  very 
great,  and  a  responsibility  thereby  thrown  upon  them,  which  can, 
in  no  case,  be  fairly  entitled  a  damage  by  fire.  And  it  is  here 
that  the  importance  of  the  question  of  abandonment  arises.     It  is 


1  Thompson  y.  The  Soy al  Exchange  Assurance  Company,  10  East  214  ;  Navone 
v.  Haddon,  9  C.  B.  30  ;  Bosetto  v.  Gurney,  11  C.  B.  176. 

^  Cazalet  v.  St.  Barbe,  1  T.  K.  187  ;  Furneaux  v.  Bradley,  Parke  on  Insurance, 
S65  8tli  Ed. ;  Anderson  v.  Wallis,  2  M.  &  sel.  240  ;  McAndrew  v.  Vaughan,  Parke 
on  Insurance,  252  ;  Arnould  on  Marine  Insurance,  919,  968,  et  seq.,  Ed.  1866. 

'  Mclver  v.  Henderson,  4  M.  &  Sel.  584. 

■    *  Bankin  v.  Potter,  L.  E.  6  Eng.  &  Ir.  Ap.  118. 
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one  thing  for  tlie  insurers  to  pay  for  the  injury  aetnally  oeeasioned, 
and  another  to  be  compelled  to  become  the  immediate  purehasers 
of  a  vast  amount  of  merchandise,  which  they  may  only  be  able  to 
realize  on  terms  far  below  its  valae-  If,  however,  the  insured  and 
the  insurers  cannot  agree  as  to  the  mode  of  disposing  of  the  sal- 
vage, the  former  may  be  entitled  to  test  the  amount  of  his  loss  by 
a  sale,  without  their  concurrence,  but  he  will  be  responsible  in 
such  a  case  for  the  propriety  of  his  proceedings. 

Sound  goods  not  to  be  sold. 

Sec.  491 .  It  is  also  important  to  observe  that  the  rule  which 
holds  good  in  marine  insurance,  that  the  insurers  *  are.  not  liable  to 
loss,  owing  to  the  assortment  being  broken,"  is  equally  applicable  here, 
and  that,  therefore,  if  out  of  whole  packages  or  bales  of  manufac- 
tured goods  only  a  few  articles  are  damaged,  the  assured  will  not 
be  entitled  to  have  the  sound  and  damaged  goods  sold  together, 
since  the  insurers  are  not  liable  for  loss  to  the  sound  portion,  being 
accountable  only  for  the  actual  injury  done  to  the  things  insured, 
by  the  direct  operation  of  the  peril  insured  against,  and  not  for 
consequential  damages.^ 

The  assured  is  bound  to  exert  himself  to  save  the  property,  and  protect 
the  salvage. 

Sec.  492.  When  a  fire  occurs,  the  assured  is  bound  to  do  all  in 
his  power  to  save  the  property,  and  so  to  deal  with  the  salvage 
that  the  least  possible  injury  may  eventually  happen;  a  fortiori, 
he  cannot  be  justified  in  standing  by,  and,  relying  for  his  protec- 
tion upon  his  policy,  suffering  others  to  misuse  the  damaged  goods. 
It  speaks  well  for  the  good  feeling  usually  displayed  on  such  oc- 
casions, that  no  case  has  been  reported  in  which  this  question  has 
arisen  upon  a  fire  insurance.  It  cannot,  bowever,  be  doubted  but 
that  this  rule,  wMch  applies  in  marine  insurance  in  the  case  of 
abandonment,  is  here  equally  applicable.  It  is  thus  stated  by  Mr. 
Abnoitld  :  2  '  By  the  general  law  maritime,  as  recognized  aHke  in 
this  country  and  foreign  states,  ike  assured  is  bound  on  the  oc- 


^  Arnould  on  Marine  Insurance,  836,  ed.  1866,  citing  Sterens  on  Average  195- 
153,  5th  ed.  ;  Beneck^,  Pr.  of  Indem.  43J,  438. 

^  Law  of  Marine  Insurance,  8SS  ;  Marshall,  hsm  of  Marine  Znsui'aacej  p.  497i 
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currence  of  any  casualty  which  authorizes  an  abandonment,  to  use 
his  utmost  endeavors  to  rescue  from  destruction,  or  to  reclaim 
from  capture,  the  property  insured,  so  as  to  lighten,  as  far  as  pos- 
sible, the  burden  which  is  to  fall  on  the  underwriters.  In  so  doing, 
he  is  considered  to  be  their  agent,  and  the  exertions  which  he 
makes  in  that  capacity  do  not  at  all  prejudice  his  right  to  insist 
on  his  abandonment,'  this  generally  recognized  right  is  expressly 
conferred  on  the  assured  in  our  English  (marine)  policies,  by  a 
special  clause,  to  the  following  effect :  '  And  in  case  of  any  loss  or 
misfortune,  it  shall  be  lawful  to  the  assured,  their  factors,  servants 
and  assigns,  to  sue,  labor  and  travail  for,  in  or  about,  the  defense, 
safeguard  or  recovery  of  the  said  goods  and  merchandises,  or  any 
part  thereof,  without  prejudice  to  the  insurance,'  etc.  The  clause 
only  says,  '  it  shall  be  lawful '  for  the  assured  to  do  so  ;  but  the  law 
and  practice  of  this  and  almost  all  other  countries  impose  it  upon 
Mm  as  his  '  hounden  duty,''  ^  and,  of  course,  the  same  principle 
would  apply  in  a  partial  as  in  a  constructive  total  loss. 

-Arbitration. 

Sec.  493.  When  the  parties  are  unable  to  agree  as  to  the  amount 
of  the  loss,  and  no  fraud  is  imputed,  this  question  is  usually  settled 
by  arbitration,  and  it  will  be  found  that  all  policies  contain  con- 
ditions to  this  effect.  The  form  of  the  condition  is  important,  al- 
though not  so  much  so  as  formerly.  It  was  long  considered  that 
such  conditions  could  not  be  framed  in  such  a  manner  as  to  make 
them  compulsory  on  both  parties,  on  the  ground  that  courts  of  law 
will  not  permit  their  jurisdiction  to  be  ousted  by  previous  agree- 
ment ;  but  although  this  proposition  is  true,  it  was  afterwards  shown 
that  the  agreement  of  the  parties  might  make  it  a  condition  pre- 
cedent to  the  right  to  bring  an  action,  that  the  amount  of  dam- 
ages, or  the  time  of  paying  them,  or  any  other  matter  which  does 
not  go  to  the  root  of  the  action,  should  be  settled  by  arbitra- 
tion. Such  a  condition  reduces  the  policy  from  a  contract  to  pay 
the  amount  of  damage  absolutely,  to  one  to  pay  such  a  sum  as  the 
damage  shall  be  ascertained  to  amount  to  by  a  third  party,  and 
operates  as  the  substitution  of  the  arbitrator  for  the  jury  to  ascer- 
tain the  amount  of  the  damage,  which  is  a  very  different  thing 


1  Mitchell  V.  Edie,  1  T.  R.  609. 
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from  an  agreement  to  refer  every  question  or  matter  of  dispute  to 
arbitration.^ 

When  the  condition  consisted  of  an  agreement  in  general  terms, 
that,  'in  case  any  difference  or  dispute  shall  arise  between  the 
insured  and  the  company  touching  any  loss  or  damage,  or  other- 
wise in  respect  of  any  insurance,  such  difference  shall  be  submitted 
to  two  indifferent  persons  as  arbitrators,'- one  chosen  by  each  party, 
and  with  liberty  to  choose  an  uinpire,  and  whose  award,  in  writing, 
'  shall  be  conclusive  and  binding  upon  all  parties ; '  it  was  held 
that  the  agreement  to  refer  was  collateral,  and  not  a  condition 
precedent,  which  could  be  pleaded  in  bar  to  the  action.^  Although 
there  is  no  doubt  as  to  the  general  principle  of  the  law  on  this  sub- 
ject, the  question  whether  the  true  construction  of  any  policy 
brings  it  within  the  rule  of  Scott  v.  Avery,  and  makes  the  ascer- 
tainment of  the  damage  by  arbitration  a  condition  precedent  or 
not,  may  be  one  of  some  nicety.  In  a  late  case,^  the  contract  in 
the  policy  was  to  satisfy  the  loss  according  to  the  exact  tenor  of 
the  articles  subjoined.  One  of  the  articles  provided  that  persons 
assured  should  prove  their  loss  by  oath  or  affirmation,  and  the 
production  of  their  books  and  other  proper  vouchers,  '  which  loss, 
after  the  same  shall  he  adjusted,  shall  immediately  be  paid  in  money 
by  the  said  corporation,'  with  power  of  reinstatement  added ;  and 
then  went  on  to  say,  '  in  case  any  difference  shall  arise  touching  any 
loss  or  damage,  such  difference  shall  be  submitted  to  the  judgment 
and  determination  of  arbitrators,  indifferently  chosen,  whose  award 
shall  be  conclusive  on  all  parties.'  Here  the  question  was,  whether 
the  words  '  after  the  same  shall  he  adjusted,^  coupled  with  the  arbi- 
tration clause,  made  the  adjustment  by  arbitrators  a  condition 
precedent,  and  it  was  held  (Beamwell,  B.,  dissenting)  that  it  did 
so.  Some  doubt  was  thrown  upon  the  correctness  of  the  preced- 
ing decision  of  Roper  v.  Lendon,  but  the  doubt  was  as  to  the  true 
construction  of  the  contract  in  that  case,  and  the  application  of 
the  law — ^not  as  to  the  law  itself. 


1  Scott  V.  Avery,  5  H.  L.  C.  811  ;  2  Jur.  N.  S.  815  ;  Braunstein  v.  Accidental 
Death  Assurance  Co.,  1  B.  &  S.  782  ;  Lowndes  r.  Lord  Stamford,  18  Q.  B.  425  ; 
Tredwen  v.  Holman  1  H.  <&  C.  72. 

"  Roper  V.  Lendm,  5  Jur.  N.  S.  491  ;  1  E.  &  E.  823. 
»  L.  K.  2  Exch.  237. 
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In  Roper  v.  Lendon,  it  was  held  that  the  arbitration  clauses  in 
the  common  law  procedure  act  made  no  difference,  and  that  the 
eleventh  section  of  that  act  does  not  operate  as  a  bar  to  an  action, 
but  only  lays  the  foundation  for  a  summary  application  to  the  court 
or  a  judge  to  stay  proceedings.  On  these  clauses,  it  is  to  be  observed 
that  the  latter  section  includes  courts  of  equity  as  well  as  courts 
of  law,  and  although  there  is  a  discretion  reposed  in  the  court,  the 
tendency  of  modern  practice  is  to  consider  the  arbitration 
clause  binding,  and  to  give  effect  to  it  is  a  substantial  term  of  the 
agreement  between  the  parties.^  These  clauses  are  as  follows : 
'  That  if  it  be  made  to  appear,  at  any  time  after  the  issuing  of  the 
writ,  to  the  satisfaction  of  the  court  or  a  judge,  upon  the  applica- 
tion of  either  party,  that  the  matter  in  dispute  consists  wholly  or 
in  part  of  matters  of  mere  account,  which  cannot  conveniently  be 
tried  in  the  ordinary  way,  it  shall  be  lawful  for  such  court  or  judge, 
upon  such  application,  if  they  or  he  think  fit,  to  decide  such 
matter  in  a  summary  way  or  to  order  that  such  matter  either 
wholly  or  in  part,  be  referred  to  an  arbitrator  to  be  appoint- 
ed by  the  parties,  or  to  an  officer  of  the  court,  or,  in  county 
causes,  to  the  judge  of  any  county  court,  upon  such  terms  as  to 
costs  or  otherwise  as  such  court  or  judge  shall  thiulc  reasonable ; 
and  the  decision  or  order  of  such  court  or  judge,  or  the  award  or 
certificate  of  such  referee,  shall  be  enforceable  by  the  same  process 
as  the  finding  of  a  jury  upon  the  matter  referred '  (sec.  3)  ;  and 
further,  where  parties  to  any  instrument  executed  after  the  act, 
'shall  agree  that  any  then  existing  or  future  differences  shall  be 
referred  to  arbitration,'  and  an  action  at  law  or  suit  in  equity  shall 
have  nevertheless  been  commenced,  it  shall  be  lawful  for  the 
court  in  which  the  action  or  suit  is  brought,  or  a  judge  thereof, 
on  the  application  of  the  defendant,  after  appearance  and  before 
plea  or  answer,  upon  being  satisfied  that  no  sufficient  reason  exists 
why  such  matters  should  not  be  referred  to  arbitration,  and  that 
the  defendant  was,  at  the  time  of  the  bringing  of  such  action  or 
suit  and  is  still,  willing  to  concur  in  all  necessary  acts  proper  for 
causing  such  matters  to  be  so  decided  by  arbitration,  to  make  a 
rule  or  order,  staying  all  proceedings,  on  such  terms  as  to  costs  or 


1  Flews  V.  Baker,  L.  E.  16  Bq.  564  ;  Willesford  v.   Watson,  L.  K.  8.  C.  P.  473, 
480 

2  17  and  18  Vict.  c.  125. 
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otherwise  as  to  such  court  or  judge  may  seem  fit,  with  power  to 
discharge  or  vary  such  order  (sec.  11). 

In  the  ordinary  case,  when  the  question  is  one  of  amount  on  a 
fire  loss,  this  enactment  renders  the  application  of  the  principle  in 
Scott  T.  Avery  far  less  important  than  formerly,  since  all  fire  poli- 
cies contain  conditions  for  reference. 

Action  at  la-w. 

Sec.  494.  "When  a  fire  has  taken  place,  and  the  liability  is  dis- 
puted by  the  insurers,  the  assured  will  be  driven  to  enforce  his 
claim  by  an  action  at  law.  When  a  claim  has  been  adjusted,  and 
the  amount  of  loss  agreed  between  the  assured  and  the  insurers, 
or  their  agents,  disputes  may  arise  how  far  the  adjustment  is  bind- 
ing upon  the  insurers  before  payment.  This  question  has  been 
the  subject  of  numerous  cases  in  marine  insurances,  in  which  it 
has  been  held  that  the  adjustment  is  nothing  more  than  a  prom- 
ise to  pay,  which  is  only  binding  when  founded  on  the  considera- 
tion of  a  previous  liability.  '  What,'  it  is  said,  '  is  an  adjustment  ? 
'  An  admission  on  the  supposition  of  certain  facts  stated  that  the 
assured  are  entitled  to  recover  on  the  policy.  An  underwriter 
must  make  a  strong  ease  after  admitting  his  liability,  but  until  he 
has  paid  the  money  he  is  at  liberty  to  avail  himself  of  any  defense 
which  the  facts  or  the  law  of  the  case  will  furnish.'  ^ 

In  like  manner,  i£  after  the  assured  has  put  in  and  proved  his 
claim,  and  agreed  to  its  amount,  which  would  be  an  adjustment,  if 
he  clearly  proved  that  he  had  omitted  some  article,  he  would  not 
be  concluded  by  such  adjustment.^  But  after  the  loss  has  been 
paid,  when  the  insurers  knew,  or  might  have  learnt  upon 
inquiry,  all  the  circumstances  upon  which  they  might  have  resisted 
the  claim,  they  cannot  recover  the  money  in  the  absence  of  actual 
fraud ;  and  a  mistake  or  ignorance  of  law  is  no  excuse.^  This 
rule  is  adopted  as  one  of  general  convenience,  and  for  the  preven- 
tion of  endless  litigation,  and  expressly  applies  where  the  pay- 
ment is  made  under  the  compulsion  of  legal  process,  or  as  the 


1  Herbert  v.  Champion,  ICamp.  133  ;  Shepherd  v.  Chewter,  1  Camp.  274  ;  Gam/- 
mon  V.  Beverley,  1  B.  iloore,  563. 

^  Elliott  V.  Boyal  Exchange  Assurance  Compang,  L.  E. ,  2  Exch.  240- 
3  Bilbie  T.  Lumley,  2  East.  469  ;  Shepherd  v.  Chewter,  4  Camp.  274. 
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compromise  of  a  smt.^  If,  however,  after  the  settlement,  the  in- 
Bxirers  discover  that  there  was  fraud,  misrepresentation,  or  con- 
cealment in  the  original  contract,  or  circumstances  transpire  which 
would  have  justified  their  resisting  the  claim,  but  which  they  had. 
no  means  of  ascertaining  at  the  time  of  payment,  they  may  re- 
cover the  money  paid  to  the  assured.^  The  only  exception  being, 
when  in  the  absence  of  actual  fraud,  the  payment  has  been  made 
under  the  pressure  of  legal  proceedings.  If  the  insured  has  been 
induced  to  compromise  his  loss  for  a  less  sum  than  he  should  have 
had,  by  the  fraud  of  the  insurer  or  his  agent,  he  may  recover  the  bal- 
ance. Thus  in  an  action  by  the  assured,  alleging  that  he  had 
sustained  a  loss  by  fire  upon  property  insured  to  the  amount  of 
one  thousand  dollars,  and  was  induced  by  the  false  representations 
of  the  company's  agent,  to  the  effect  that  the  non-occupancy  of 
the  building  insured  rendered  the  policy  void,  to  settle  and  dis- 
charge his  claim  for  two  hundred  and  fifty  dollars,  and  had  there- 
by sustained  a  loss  of  seven  hundred  and  fifty  dollars,  it  was  held, 
that  if  the  declarations  of  the  agent  are  regarded  as  statements  of 
the  law  of  insurance,  they  are  not  actionable,  though  false  ;  that  it 
be  said  that  the  representation  of  an  increased  risk,  by  non-occu- 
pancy, rendering  the  policy  void,  was  one  of  fact  and  not  of  law, 
still  it  was  only  the  expression  of  an  opinion  and  does  not  sustain 
an  action.     When  the  whole  subject  in  fact  rests  upon  the  opinion 


1  Marriot  v.  Hampton,  1  T.  K.  269;  see  2  Smith's  Lead.  Cas.,  p.  237.  In  Smith  v. 
Ins.  Co. ,  62  N.  T.  85  ;  Ciiuboh  C.  J. ,  who  deUvered  the  unanimous  opinion  of  the 
court,  in  passing  upon  the  question  as  to  how  far  tlie  company  waives  a  breach  of 
warranty  contained  in  the  policy  by  an  agreement  to  pay  a  specified  sum  after  the 
loss  occurs,  says  :  "  The  settlement  and  contract  to  pay  a  specified  sum  operates 
as  a  waiver  of  any  warranty  in  the  policy,  unless  the  settlement  and  contract  were 
procured  by  the  fraud  of  the  assured  ;  and  this  is  not  found,  and  scarcely  claimed. 
It  is  said  that  the  company  did  not  know  of  the  breach  of  the  warranty  at  the  time 
of  the  settlement.  The  answer  is,  that  when  the  claim  was  made  for  the  loss  the 
company  was  required  to  ascertain  the  facts  as  to  any  breach  of  warranty.  If  it 
saw  fit  to  pay  the  claim,  or  compromise  it,  or  to  make  a  new  contract  without  such 
examination,  it  must  be  deemed  to  have  waived  it,  and  in  the  absence  of  fraud  it 
camiot  afterward  avail  itself  of  such  breach.  It  cannot  urge  payment  or  settlement 
by  mistake  on  accotmt  of  want  of  knowledge  of  such  breach.  The  time  for  inves- 
tigation as  to  breaches  of  warranty  is  when  a  claim  is  made  of  payment ;  and  if  the 
company  elects  to  pay  the  claim,  or  what  is  equivalent,  to  adjust  it  by  an  independent 
contract,  it  cannot  afterward,  in  the  absence  of  fraud,  retract  or  fall  back  upon  an 
alleged  breach  of  warranty. " 

"  Amould,  Marine  Insurance,  1003,  citing  Buller  v.  Harrison,  Cowp.  565. 


1062 


Adjustment  of  Loss. 


of  the  parties  and  cannot  reasonably  be  understood  otherwise, 
false  expressions  on  either  hand  do  not  generally  constitute  fraud 
in  law.^  Where  the  premises  were  misdescribed  or  the  title  was 
misstated,  the  insurer  not  knowing  the  fact  when  the  loss  was 
paid,  the  money  paid  may  be  recovered  back.^ 

If  no  cause  is  shown  for  rejecting  the  claim  after  adjustment, 
nothing  remains  for  the  insurers  but  to  pay  the  money.  When 
the  policy  is  granted  in  the  names  of  several  persons  any  one  of 
them  can  give  a  legal  discharge  and  release  the  debt,  but  it  is  usual 
and  proper  to  require  the  receipt  of  all  the  assured.  When  the 
assured  is  compelled  to  have  recourse  to  a  court  of  law,  he  may 
recover  interest  on  the  amount  of  the  loss  during  the  delay,  juries 
being  empowered,  if  they  think  fit,  to  allow  interest  in  the  nature 
of  damages  thereon.  The  assured,  under  a  fire  policy,  cannot  re- 
cover for  successive  losses  occurring  within  the  term  of  the  in- 
surance for  which  the  premium  is  paid  more  than  the  amount 
insured."  ^ 


^  Bashdall  v.  Lord,  L.  R.,  2  E.  750  ;  Stubbs  v.  Johnson,  127  Mass.  219;  Beleherv. 
Costello,  122  id.  186  ;  Birdsey  v.  Butterfleld,  34  Wis.  52,  ^tna  Ins.  Co.,  v.  Seed, 
33  Ohio  St.  283;  Mayhew  v.  Phoenix  Ins.  Co.,  23  Mich.  105.  Thompson  r.  Phoenix 
Ins.  Co.  75  Me.  55. 


2  Sunder  St.  Paul  F.  v.  M.  Ins.  Co.  39  Mich.  443. 
2  Cronibie  y.  Portsmouth  Ins.  Co. ,  26  X,  H. ,  389. 
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CHAPTER  XVI. 

SXJBKOGATION. 

Sec.  495.  Eight  of  insurer  to — Mortgage. 

Sbc.  496.  When  loss  is  less  than  mortgage. 

Sec.  497.  When  policy  inures  to  henefit  of  mortgagor. 

Sec.  498.  When  only  part  of  debt  is  due. 

Sec.  509.  As  to  wrong-doers. 

Sec.  500.  Insured  may  sue  in  name  of  assured. 

Sec.  501 .  Settlement  with  assured  does  not  estop  insurer. 

Sec.  502.  But  one  satisfaction. 

Sec.  503.  When  insurer  cannot  recover. 

■8bc.  504.  When  mortgagor  assigns  policy  to  mortgagee. 

Subrogation,  right  of  insurer  to.    Mortgagee. 

Sec.  495.  Where  a  policy  is  held  by  a  mortgagee  in  his  own 
name,  the  insurer  becomes  liable  to  pay  him  in  case  of  loss,  not- 
withstanding  the  premises  haveheen  fully  repaid.^  As  to  whether 
in  case  of  loss,  the  insurer  has  a  right  to  be  subrogated  to  the 
rights  of  the  mortgagee,  proportionally,  under  the  mortgage,  was 
at  one  time  regarded  as  open,  and   some  text-writers  ^   upon  this 


1  Foster  v.  Equitable  Ins.  Co.,  2  Gray  (Mass.)  221. 

2  2  Phillips  on  insurance,  419,  2d  ed.  In  Dick  v.  Franklin  F.  Ins.  Co.,  10  Me. 
App.  376  an  action  was  upon  a  policy  of  insurance  against  fire.  The  action  was 
originally  brought  to  reform  the  policy'  but  it  has  been  changed  into  an  action  to 
recover  upon  the  policy  according  to  its  terms.    This  renders  it  unnecessary  to 
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subject  annoxmced  the  rule  broadly,  that  under  such  circumstances 


consider  a  mass  of  testimony  found  in  the  record,  which  is  not  relevant  to  the 
present  issue. 

The  policy  was  written  by  the  defendant  company  on  the  24th  day  of  April, 
1874,  and  was  kept  alive  by  renewals  until  the  loss  sued  for,  which  took  place  on 
the  second  day  of  October,  1877.  The  poUcy  by  its  terms  insured  F.  A.  Dick  aiid 
Ben  Farrar,  trustees  of  Isaiah  V.  Williaipson,  "  against  loss  or  damage  by  fire  to- 
the  amount  of  $3,500,  *  *  *  on  their  interest  under  deed  of  trust"  in  a  certain 
building  in  St.  Louis  County. 

The  interest  of  Dick  and  Farrar  in  the  insured  premises  was  that  of  trustees 
under  a  deed  of  trust  executed  on  the  first  day  of  May  1871,  by  John  J.  Murdock, 
and  wife  to  them  to  secure  a  loan  of  $  30,000  made  by  Isaiah  V.  Williamson  to 
Murdock  for  a  period  of  five  years,  at  interest  at  the  rate  of  eight  per  cent  per- 
annum,  payable  semi-annually,  the  principal  debt  being  evidenced  by  a  note  for 
$80,000,  due  5  years  after  date,  and  the  interest  by  ten  notes  for  $1,200  each 
maturing  successively  at  every  six  months  after  the  loan. 

Among  other  covenants  of  the  grantors  of  the  deed  of  trust  was  the  following  : 
"And,  also,  to  keep  the  buildings  on  said  parcels  of  land  insured  in  a  sum  not 
less  than  sixteen  thousand  dollars  until  said  notes  be  paid,  in  a  company  or 
companies  satisfactory  to  the  party  of  the  third  part,  (Williamson,)  the  policy  or 
policies  to  be  assigned  or  made  payable  to  the  parties  of  the  second  part,  and  the 
money  collected  thereou  in  case  of  fire  to  be  held  until  said  buildings  be  rebuilt  by 
said  first  parties  as  collateral  security  for  said  notes,  and  when  rebuilt  shall  be 
applied  in  repayment  of  such  building.  If  such  insurance  be  not  kept  up,  the 
party  of  the  third  part  may  pay  the  necessary  premiums  therefor,  and  all  sums  so 
paid  shall  be  held  secured  by  this  deed  of  trust,  for  the  repayment  of  which,  and 
ten  per  cent  per  annum  interest  thereon,  said  property  may  be  sold  as  below  pro- 
vided. Any  failure  by  said  first  parties  to  comply  with  any  of  the  provisions  of 
this  deed  of  trust  shall,  at  the  option  of  the  third  party,  make  said  principal  note 
immediately  due." 

The  second  paragraph  in  the  policy  of  insurance  was  in  the  following  words :  "  It 
is  hereby  agreed  that  in  case  of  loss,  the  assured  shall  assign  to  this  company  an 
interest  in  this  deed  of  trust  equal  to  the  sum  of  loss  paid  under  this  policy,  pro- 
vided the  said  assignment  shall  in  nowise  prejudice  the  assured's  claim  under 
said  deed  of  trust  to  recover  the  full  amoimt  of  their  loan  and  proper  charges. 

Before  the  policy  was  written,  upon,  the  5th  day  of  May  1873,  Murdock  and 
wife  executed  a  second  deed  of  trust  by  which  they  conveyed  the  premises  in 
question  to  Eobert  M.  Eenick,  as  trustee  for  David  H.  Armstrong,  to  secure  the 
latter  against  a  liability  which  he  had  incurred  to  the  extent  of  over  $30,000  as  in- 
dorser  for  Murdock.  Moreover,  the  answer  alleges  and  the  reply  does  not  deny — 
and  it  must,  therefore,  be  taken  as  true — that  on  the  20th  day  of  December,  1873, 
Murdock  sold  and  conveyed  all  his  right,  title  and  interest  in  and  to  the  premises 
to  John  G.  Pi-iest,  and  that  Murdock  has  had  no  interest  in  the  premises  or  any 
part  of  them  since  that  time.  There  is  evidence  that  all  the  premiums  necessary 
to  keep  the  policy  in  force  were  paid  by  Dick  and  Farrar,  were  repaid  to  them  by 
Armstrong,  the  second  mortgagee. 

When  the  deed  of  trust  matured,  on  May  1st,  1876,  Armstrong,  to  protect  his 
own  interest,  entered  into  a  written  contract  with  Williamson,  in  which  he  as- 
sumed and  agreed  to  pay  the  debt  secured  by  the  deed  of  trust,  and  by  which 
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the   underwriters,  upon  payment  of  the  loss  thereby  became  en- 


Willlamson  extended  the  time  of  payment  for  two  years  longer,  until  May  1st, 
1878,  at  the  same  rate  of  interest,  for  which  Armstrong  gave  to  Williamson  four 
notes  of  §  1,200  each,  maturing  successively  every  six  months  thereafter. 

It  was  alleged  in  the  answer  and  not  denied  in  the  reply,  and  it  was  also 
proved  by  the  testimony  of  a  witness,  that  the  defendant  offered  to  pay  the 
amount  insured  if  the  plaintiffs  would  assign  to  them  an  interest  in  the 
deed  of  trust  equal  to  the  sum  which  was  to  be  paid,  which  offer  was  declined 
bythe  plaintiffs  ;  and  that  such  an  assignment  was  demanded  by  the  defendant 
and  refused  by  the  plaintiffs.  The  ground  on  which  the  plaintiffs  refused  this 
assignment,  as  stated  in  their  I'eply,  are  substantially  these  :  1.  That  although  the 
clause  providing  for  an  assignment  was  a  part  of  the  contract,  yet  it  was  no  part  of 
the  consideration  of  the  contract,  2.  That  it  was  wholly  immaterial  to  the  rights 
of  the  parties  in  that,  under  the  facts  of  the  case,  it  conferred  no  right  or  benefit 
on  the  defendant.  3.  That  the  defendant  was  not  entitled  to  the  assignment  be- 
cause it  had  paid  no  part  of  the  loss.  4.  That  as  the  property  was  not  worth  the 
loan,  interest  and  charges  secured  by  the  deed  of  trust,  and  in  fact,  when  sold  under 
the  deed  of  trust  brought  only  $23,000,  the  assignment  could  not  have  been  made 
without  prejudice  to  the  plaintiff's  claim  under  the  deed  of  trust.  And  the  reply 
avers  that  the  plaintiffs  refused  to  make  the  assignment  when  demanded  because 
it  would  have  been  prejudicial  to  their  interest  within  the  ipeaning  of  the  language 
used  in  the  policy. 

This  suit  was  commenced  on  the  30th  of  April,  IStS.  On  May  1st,  1818,  the 
two  years  for  which  Williamson's  loan  had  been  extended  in  pursuance  with  the 
contract  with  Armstrong  expired.  The  debt  not  being  paid  the  property  was  ad- 
vertised for  sale  under  the  deed  of  trust  and  sold  on  the  22d  day  of  May,  1878,  to 
Williamson  for  823,000,  he  being  the  highest  and  best  bidder.  Defendant  had  no 
notice  of  the  sale  until  after  it  had  taken  place.  The  case  was  tried  by  the  court 
sitting  as  a  jury.     The  court  refused  the  following  instructions  for  the  plaintiffs  : 

"  1.  To  entitle  the  defendant  to  an  assignment  of  any  portion  of  the  deed  of 
trust,  the  burden  is  on  him  to  show  that  the  plaintiff  was  able  to  recover  his  whole 
debt,  interest  and  charges,  by  sale  under  the  deed  of  trust  according  to  its  terms. 

"  2.  The  court  declares  the  law  to  be  that  under  the  facts  shown  in  evidence  in 
this  suit,  the  defendant  has  shown  no  defense  to  this  action. 

"  4.  If  the  court  find  from  the  evidence  that  at  and  from  the  time  when  defend- 
ant requested  an  assignment  of  a  portion  of  the  deed  of  trust  down  to  the  time  of 
the  sale  made  by  Farrar  as  trustee  under  the  deed  of  trust  the  value  of  the  prop- 
erty conveyed  by  the  deed  of  trust  was  not  sulBcient  to  pay  the  whole  amount  of 
the  debt  and  interest  secured  thereby,  the  defendant  was  not  in  any  event  entitled 
to  have  any  assignment  of  any  portion  of  said  deed  of  trust. 

"  5.  The  deed  of  the  trustee  Farrar  to  Isaiah  V.  Williamson  is  evidence  tending 
to  prove  the  value  of  the  premises  described  in  the  deed  of  trust  at  the  time  of  the 
sale  of  said  premises  made  thereunder." 

The  court  gave,  at  the  request  of  defendant,  the  following  instructions: 

"  A.  If  it  be  found  from  the  testimony  adduced  in  this  cause  that  before  the 
policy  sued  on  was  made  between  the  parties  thereto,  John  J.  Murdock  has  sold 
and  conveyed  by  deed  all  his  right,  title  and  interest  in  the  insured  property  to 
John  G.  Priest,  then  it  is  declared  said  Murdock  had  no  insurable  interest  in  said 
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titled  to  a  proportional  interest  in  the   mortgage  debt.     But,  even 


property  at  the  time  said  policy  was  made,  and  no  policy  upou  interest  claimed  to 
be  that  of  Murdock  could  be  enforced. 

"  B.  It  is  admitted  by  the  pleadings  that  the  policy  sued  on  contains  a  provision 
in  words  as  follows  : 

"' It  is  hereby  agreed  that  in  case  of  loss  the  assured  shall  assign  to  this  com- 
pany an  interest  in  said  deed  of  trust  eqWal  to  the  sum  of  loss  paid  under  this 
policy,  provided  the  said  assignment  shall  in  nowise  prejudice  the  assured's  claim 
under  said  deed  of  trust  to  recover  the  full  amount  of  their  loan  and  proper 
charges,'  and  the  true  construction  thereof  is  declared  to'  be  that  upon  payment  of 
any  loss  under  said  policy  the  insurer  was  entitled  at  the  time  of  payment  to  an 
assignment  by  the  insured  of  an  interest  in  said  deed  to  an  amount  equal  to  the 
amount  of  loss  paid,  subject  to  the  right  of  the  insured  to  first  have  and  receive 
from  the  proceeds  of  said  deed  of  trust,  or  any  collection  thereunder,  or  the  note 
or  notes  secured  thereby,  such  sum  as  including  the  sum  of  loss  paid  would 
amount  to  the  whole  of  the  assured's  claim  and  all  proper  charges.  And  if  it  is 
found  that  upon  the  occurrence  of  the  loss  sued  for,  the  insurer  did  offer  to  pay 
to  the  assured  the  loss  in  full  if  such  assignment  should  be  made,  and  the  assured 
refused  absolutely,  denying  the  right  of  the  insurer  to  any  assignment  whatever  or 
at  any  time,  and  so  continued  to  do  to  the  commencement  of  this  action,  then  the 
plaintiff  cannot  recover,  and  the  verdict  must  be  for  the  defendant. 

"  C.  The  court  declares  that  that  portion  of  the  policy  in  writing  agreeing  that 
the  assured  should  assign  an  interest  in  the  deed  of  trust  upon  payment  of  the 
loss  as  therein  stated,  was  a  covenant  by  the  assured  mutual  with  those  of  the  in- 
surer contained  in  the  same  instrument,  and  upon  offer  by  the  insurer  to  keep  its 
covenants  the  assured  was  bound  to  stand  ready  and  perform  its  covenant  to  assign 
such  interest  at  the  same  moment,  subject  to  the  terms  of  the  policy  that  such  as- 
signment should  not  prejudice  the  right  of  the  assured  to  recover  their  entire  debt 
and  proper  charges,  and  it  is  no  excuse  for  the  assured  to  refuse  to  make  such  as- 
signment because  they  may  have  believed  the  property  would  not  eventually,  on 
sale  under  such  deed  of  trust,  bring  the  whole  amount  of  their  proper  debt  and 
charges. 

"  D.  The  court  declares  the  construction  to  be  placed  upon  the  contract  of  insur- 
ance sued  on,  is,  that  it  was  upon  the  interest  of  the  assured  as  trustees,  and  under 
a  deed  of  trust  made  to  them  by  John  J.  Murdock  and  wife.  May  1st,  1876,  and  that 
said  interest  so  insured  was  entirely  separate  from  and  independent  of  any  insurable 
interest  said  Murdock,  might  under  any  circumstances,  have  had  in  said  premises 
insured  as  owner;  and  that  the  interest  of  said  trustees  so  insured  was  not  the  in- 
terest contemplated  by  or  included  in  the  terms  of  said  deed  of  trust  providing  for 
insurance  and  payment  of  premiums,  made  by  said  trustees  for  insurance  such  as 
the  policy  made  on  their  interest  as  distinguished  from  the  interest  of  said  Mur- 
dock were  not  legally  chargeable  against  said  Murdock  under  said  deed  of  trust  or 
otherwise. 

"  E.  The  court  declares  that  any  agreement  with  David  H.  Armstrong,  made  by 
Isaiah  V.  Williamson  on  May  1st,  187<3,  is  subsequent  to  the  agreement  of  the 
parties  to  this  action,  and  the  insurer  is  not  shown  by  the  testimony  to  have  had 
any  notice  of  or  given  any  assent  to  said  agreement,  and  it  can  in  nowise  affect  the 
rights  of  the  insurer  under  their  own  agreement  as  contained  in  said  policy. 
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if  the  cases  referred  to  in  support  of  this  position,  can  be  said  to 


Said  Thompson,  J. :  "  We  take  It  to  be  well  settled  that  a  mortgagee  or  trustee  in 
a  deed  of  trust  in  the  nature  of  a  mortgage,  has  a  separate  insurable  interest  in  the 
mortgaged  or  gi-anted  premises,  distinct  from  that  of  the  mortgagor  or  grantor. 
Carpenter  r.  Promdence  Ins.  Co.,  16  Pet.  (U.  S.)  495;  Excelsior  Fire  Ins.  Co.  v. 
Boyal  Ins.  Co.,  55  (K.  Y.)  343;  Foster  v.  Van  Reed,  70  N.  Y.  19;  Suffolk  Fire  Ins. 
Co.  T.  Boyden,  9  Allen  (Mass.)  123-126;  Sonore  v.  Lamar  Fire  Ins.  Co.,  51  111. 
409. 

Where  the  mortgagee  or  trustee  in  such  a  deed  effects  an  insurance  of  his  separate 
interest  in  the  mortgaged  or  granted  property,  and  a  loss  supervenes  which  the  in- 
surer pays,  the  insurer  is  held,  in  most  jurisdictions,  entitled  to  subrogation  inequity 
to  the  rights  of  the  mortgagee  or  grantee  as  against  the  mortgagor  or  grantor,  inde- 
pendent of  any  stipulation  in  the  policy  conferring  such  a  right.  JEtna  Fire  Ins. 
Co.  V.  Tyler,  16  Wend.  (X.  Y.)  385;  Honore  v.  Lamar  Fire  Ins.  Co.,  51  111.  409; 
Sussex  Ins.  Co.  v.  Woodruff,  26  N.  J.  L.,  541,  555;  Concord,  etc.]  Ins.  Co.  v.  Wood- 
bury, 45  Me.  447,  453;  Carpenter  v.  Providence  Ins.  Co.,  16  Pet.  (U.  S.)  495,  501; 
Norwich  Fire  Ins.  Co.  v.  Boomer,  52,  111.  442;  Excelsior  Fire  Ins.  Co.  v.  Boyal 
Ins.  Co.,  55  N.  Y.  34.3,  359. 

This  right  of  subrogation,  so  far  as  we  know,  is  denied  only  in  Massachusetts. 
King  v.  State,  etc.,  Ins.  Co.,  7  Cush.  1;  Suffolk  Fire  Ins.  Co.  v.  Boyden,  9  Allen, 
(Mass. )  123.  On  the  other  hand,  where  an  insurance  is  effected  upon  mortgaged 
property  by  the  mortgagor,  he  will,  notwithstanding  the  mortgage,  be  entitled  to 
recover  the  full  amount  of  the  loss,  not  exceeding  the  insurance;  for  the  whole  loss 
is  his  own  and  he  remains  personally  liable  to  the  mortgagee  for  the  full  amount 
of  the  debt  secured  by  the  mortgage.  Carpenter  v.  Providence  Ins.  Co.,  16  Pet. 
(U.  S.)  495,  501. 

Thus  it  is  that  the  mortgagor  may  insure  the  mortgaged  property  to  the  extent 
of  its  value,  and  a  mortgagee  may  insure  his  interest  therein  to  the  extent  of  the 
value  of  such  interest,  and  this  is  not  double  insurance,  for  in  order  to  constitute 
double  insurance,  both  policies  must  be  upon  the  same  insurable  interest.  JEtna 
Fire  Ins.  Co.  v.  Tyler,  16  Wend.  (N.  Y. )  385,  396. 

The  courts  in  so  holding  proceed  upon  the  idea  that  policies  of  insurance  against 
fire  are  not  in  the  nature  of  incidents  to  the  property  insured,  but  that  they  are 
special  agreements  with  persons  insuring  them  against  such  loss  or  damage  as  they 
may  sustain,  and  not  insuring  them  against  the  loss  or  damage  which  some  other 
person  having  an  interest  in  the  property  may  sustain.  Carpenter  v.  Prov.  Ins.  Co., 
16  Pet.  (U.  S.)495,  506. 

When  a  mortgagee  insures  his  own  interest  without  any  agreement  between  him 
and  the  mortgagor  therefor,  and  a  loss  accrues,  the  mortgagor  is  not  entitled  to 
have  the  sum  paid  upon  such  loss  applied  in  reducing  or  discharging  the  mortgage 
debt;  the  mortgagee  is  entitled  to  recover  the  whole  amount  due.  Concord,  etc.. 
Fire  Ins.  Co.  v.  Woodbury,  45  Me.  447,  453;  White  v.  Brown,  2  Cush.  Mass.  413; 
Xing  V.  State,  etc.,  Ins.  Co.,  7  Cush.  (Mass.)  1;  Cushing  v.  Thompson,  34  Me.  496; 
Suffolk  Fire  Ins.  Co.  v.  Boyden,  9  Allen  (Mass.)  123, 126. 

The  mortgagee,  may  indeed,  under  an  arrangement  with  the  mortgagor,  Insure  the 
mortgaged  property  at  the  charge  of  the  mortgagor,  or  he  may  do  so  under  a  pro- 
vision in  the  deed  of  mortgage  making  the  premiums  an  additional  charge  upon  the 
mortgage  property,  in  either  of  which  cases  in  the  event  of  loss,  the  insurance 
money  will  be  paid  to  the  mortgagee,  extinguishing  pro  tanto  the  debt  of  the  mort- 
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have  warranted  tMs  statement,  which  is  doubted,  such  can  hardly 


gagor  to  the  mortgagee;  or  it  will  be  applied  to  the  restoration  of  the  mortgaged 
premises,  if  the  mortgage  so  direct.  Waring  v.  Loder,  53  N.  T.  581 ;  Kernochan 
v.  N.  T.  Bowery  Fire  Ins.  Co.,  17  N.  T.  428,  441;  Holbrook  v.  American  Ins.  Co. 
1  Curt.  (TJ.  S.  C.  C.)  193,  199.     See  also  Carruthers  v.  Sheldon,  6  Taunt.  14. 

In  such  a  case  the  mortgagor  may  maintain  an  action  upon  the  policy,  and  to 
this  end  is  entitled  to  sue  in  the  name  of'  the  mortgagee.  Norwich  Fire  Ins.  Co.  v. 
Boomer,  52  111.  442,  446. 

If  in  such  a  case  the  insurer  receives  the  premium  knowing  that  it  is  paid  by  the 
mortgagor,  or  that  by  the  terms  of  the  deed  of  mortgage  it  is  an  additional  charge 
upon  the  mortgaged  property,  he  will  not,  in  the  absencg  of  a  stipulation  therefor 
in  the  policy,  and  as  a  mere  matter  of  equity,  be  entitled  to  be  substituted  to  the 
rights  of  the  mortgagee  against  the  mortgagor.  Kernochan  v.  N.  Y.  Bowery  Fire 
Ins.  Co.,  supra ;  Cone  v.  Niagara  Fire  Ins.  Co.,  60  N".  T.  619,  624,  (aflBrming  S.  C, 
ST.  &  C.  (N.  Y.)  33.) 

Whatever  view  might  be  taken  of  the  right  of  the  insurance  company  to  subroga- 
tion, in  a  case  like  the  present,  it  is  clear  that  where  the  insurer  has  contracted  with 
the  insured  for  subrogation  as  one  of  the  conditions  on.vihich  it  assumes  the  risk, 
this  contract  is  a  good  contract,  which  will  be  enforced  in  the  courts,  unless  dis- 
charged by  the  acts  of  the  parties  themselves  or  by  operation  of  law.  The  fact  that 
the  deed  of  trust  gave  the  trustee  the  right  to  insure  the  mortgaged  property  at  the 
expense  of  the  grantor,  making  the  cost  of  the  insurance  an  additional  charge  upon 
the  premises  and  providing  that  the  insurance  money  collected,  in  case  of  a  loss, 
should  be  applied  to  the  rebuilding  of  the  buildings  destroyed,  did  not  in  any  man- 
ner deprive  the  trustees  of  the  right  to  effect  an  insurance  upon  their  own  interest 
in  the  premises,  and  of  contracting  with  the  insurer  to  subrogate  the  latter  to  then- 
own  rights  under  the  deed  of  trust,  in  proportion  to  the  amount  paid  under  the 
policy  as  a  part  of  the  consideration  of  the  contract.  They  were  entitled  to  insiu-e 
for  the  benefit  of  the  grantor  without  a  stipulation  for  subrogation;  they  were 
equally  entitled  to  insure  for  the  benefit  of  their  cestui  que  trust  with  such  a  stipu- 
lation. This  question  was  distinctly  ruled  by  the  Court  of  Appeals  of  New  York  in 
Foster  11.  Van  Eeed,  70  N.  Y.  19,25,  (reversing S.  C.,5  Hun.,  321.)  It  was  there  said 
by  MiLLBB,  J. :  "  The  contract  under  the  insurance  clause  in  the  mortgage  authorized 
an  insurance  by  the  mortgagee  of  the  property ;  but  the  provision  did  not  prohibit 
or  prevent  an  insurance  directly  upon  her  interest  as  mortgagee,  and  as  she  had  au- 
thority to  make  such  insurance,  it  would  seem  to  follow  that  she  had  a  right  tO' 
make  such  terms  with  the  insurer  as  might  be  agreed  upon ;  it  was  optional  and 
not  compulsory,  and  entirely  competent  for  the  mortgagee  to  procure  a  policy  with 
or  without  the  subrogation  clause.  The  parties  had  a  right  to  determine  that  when 
the  insurers  paid  any  loss  to  the  insured,  the  insurers  should  be  entitled  to  an  as- 
signment of  the  mortgage;  and  such  a  provision  is  not  in  conflict  with  the  insurance 
clause  in  the  mortgage.  Even  although  Mrs.  Plank,  (the  mortgagee),  made  decla- 
rations after  the  contract  was  entered  into,  showing  that  the  insurance  was  made 
under  the  clause  in  the  mortgage,  this  statement  cannot  prevail  against  the  con- 
tract in  the  policy  which  provides  that  her  interest  as  mortgagee  was  insured ;  and 
whatever  arrangement  preceded  the  policy  could  not  affect  or  impair  the  rights  of 
the  company,  who  acted  without  knowledge  of  such  an  arrangement  when  the  policy 
was  issued.  It  is  difficult  to  see  how  the  insurer  can  be  deprived  of  the  right  to 
subrogation,  when  it  is  made  a  part  of  the  contract  that  it  shall  enjoy  such  right. 
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be  said  to  be  the  recognized  doctrine  at  the  present  time,  and  the 


and  whether  the  company  knew  of  the  agreement  in  the  mortgage  at  tlie  time  of 
issuing  the  policy  or  assented  to  it,  or  otherwise,  makes  no  difference,  for  in  either 
case  the  contract  between  Mrs.  Plank  and  the  company  Is  unaffected  by  it."  So  In 
this  case,  the  insurer  may  have  known  that  the  trustees  had  the  right  under  the 
deed  of  trust  to  insure  the  granted  premises  for  tlie  joint  benefit  of  the  grantor  in 
the  deed  and  the  beneficiary  in  the  trust,  and  that  any  insurance  money  paid  under 
such  a  contract  of  Insurance  would  be  applied  to  rebuild  the  buildings  insured.  It 
may  have  known  of  this;  the  deed  of  trust  may  have  lain  unfolded  before  the  eyes 
of  the  agent  when  he  countersigned  and  delivered  the  policy.  But,  nevertheless, 
the  fact  remains  that,  knowing  that  the  trustees  had  also  the  right  to  effect  a  sepa- 
rate insurance  upon  their  interest  as  trustees,  it  offered  them  for  a  stipulated  premium 
a  policy  insuring  their  interest,  and  not  the  interest  of  the  grantor  in  the  deed,  nor 
any  joint  interest  of  themselves  and  the  grantor;  and  it  offered  It  to  them  upon  the 
terms  that  in  case  of  loss  they,  the  trustees,  should  assign  to  it  an  interest  la  the 
deed  of  trust  equal  to  the  siun  of  loss  paid  under  the  policy,  provided  such  assign- 
ment should  not  prejudice  the  claim  of  the  beneficiary  in  the  trust  to  recover  the 
full  amount  of  his  loan  and  proper  charges.  It  offered  in  terms  such  an  obligation 
upon  such  a  condition,  and  in  accepting  the  contract  the  trustees  accepted  the  con- 
dition. And  now  they  cannot  hold  It  to  the  performance  of  the  obligation  without 
themselves  discharging  the  condition.  It  is  a  case  of  mutual  covenants ;  they  can- 
not enforce  one  without  conceding  the  other. 

It  was  no  answer  for  them  to  say:  "  We  cannot  grant  you  such  an  assignment, 
because  the  mortgaged  premises  are  not  worth  the  amount  of  our  debt  less  the 
amount  you  are  liable  to  pay  as  insurers."  They  could  not  thus  set  up  their  own 
opinion  in  avoidance  of  their  contract.  That  was  to  be  judged  by  the  event,  and 
the  insuring  company  had  the  right  to  participate  in  the  shaping  of  the  event. 
They  had  a  right,  not  to  an  unqualified  subrogation,  but  to  subrogation  with  the 
qualification  that  it  should  not  operate  to  the  prejudice  of  the  beneficiary  in  the 
deed  of  trust ;  and  that  was  what  the  learned  judge  of  the  Circuit  Court  declared  as 
the  law.  An  assignment  of  an  interest  in  a  deed  of  trust  with  such  a  proviso  would 
have  entitled  them  to  be  present  at  the  sale  which  took  place  under  the  deed  of 
trust  and  to  bid  for  the  protection  of  their  own  interest.  Their  presence  might  have 
produced  such  competitive  bidding  as  would  liave  caused  the  premises  to  sell  for 
amount  of  the  mortgage  debt  and  charges,  in  which  case  they  would  have  been  en- 
titled to  receive  back  from  the  trustees  what  they  had  paid  to  them  as  insurance 
money,  or  they  might  have  been  willing  to  buy  in  the  property  for  the  full  amount 
of  the  mortgage  debt  and  charges ,  paying  such  amount  to  the  trustees  less  the 
amount  they  had  already  paid  them  as  insmance  money.  This  right  was  denied 
them,  and  they  had  no  actual  notice  of  the  sale,  and  no  opportunity  thus  to  protect 
their  interests.  In  view  of  these  things  it  cannot  be  said  that  the  subrogation  clause 
in  the  policy  was  immaterial  and  no  part  of  the  consideration  of  the  contract.  This 
■could  not  be  said  in  any  event;  for  by  the  terms  of  the  contract  the  parties  have 
agreed  that  it  is  material,  and  that  it  is  a  part  of  the  consideration. 

Nor  do  we  see  the  force  of  the  plaintiff's  position  that  the  deed  of  trust  is  not  in 
its  nature  divisible;  that  it  cannot  be  carved  up  and  a  portion  of  it  assigned  by  the 
trustees.  As  we  understand  it,  any  beneficial  interest  in  land  beyond  a  mere  license 
or  personal  privilege  is  vendable  to  a  person  capable  of  taking;  and  if  an  interest 
is  vendible,  obviously  an  undivided  portion  of  that  interest  is  vendible;  and  an 
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author  himself  in  a  later  edition  of  his  work,^  suggests  a  different 


assignment  of  an  undivided  portion  will  confer  upon  the  assignee  rights  which  may 
be  worked  out  under  the  statute  of  partition,  or  under  the  principle  of  courts  of 
equity,  and  sometimes,  no  doubt,  under  ordinary  actions  at  law. 

Nor  do  we  thinli  that  there  is  force  in  the  plaintiff's  suggestion  that  the  language 
of  the  policy  does  not  require  the  trustees  to  assign  the  debt  secured  by  the  deed  of 
trast  or  any  portion  of  it.  The  answer  to  this  position  is  that  the  evident  intention 
of  the  parties  was  that  there  should  be  an  assignment  of  the  debt  as  well  as  the 
security  for  the  debt,  (Foster  v.  Van  Beed,  10  N.  Y.  19,  27,)  and  a  contract  of  in- 
surance, Uke  any  other  contract,  must  be  so  construed  as  to  give  effect  to  the  ob- 
vious intention  of  the  contracting  parties.  Strictly  speaking,  the  interest  of  the 
trustees  was  a  naked  power  of  sale.  The  assignment  of  such  an  interest  to  the  in- 
surer would  be  nugatory  and  absurd.  In  the  sense  of  the  policy,  their  interest  un- 
der the  deed  of  trust  included  the  interest  of  the  beneficiary  in  the  deed;  and  if  he 
objects  that  they  had  no  power  to  sign  away  his  interest,  there  are  two  answers  to 
his  objection  so  far  as  it  affects  the  right  of  the  plaintiff  to  maintain  this  suit.  The 
iirst  is,  that  the  trustees  effected  this  insurance  as  his  agents,  they  having  no  bene- 
ficial interest  in  the  premises  themselves.  And  it  does  not  lie  in  the  mouth  of  a 
principal  to  claim  the  benefit  accruing  to  him  under  a  contract  made  for  him  by  his 
agent,  and  at  the  same  time  repudiate  those  portions  of  the  contract  which  are  not 
agreeable  to  him.  He  cannot  affirm  and  disaffirm  in  the  same  breath.  He  cannot 
ratify  it  in  part  and  avoid  it  in  part.  The  second  answer  is  that  if  the  trustees  had 
no  power  to  make  such  an  assignment,  they  are  estopped  from  denying  the  want  of 
such  power.  By  agreeing  to  malse  such  an  assignment,  they  warranted  that  they 
had  the  power  to  make  it;  and  it  does  not  lie  in  their  mouths  to  say  that  their  war- 
ranty was  not  true. 

Of  course,  our  view  of  the  case  wholly  excludes  as  immaterial  the  parol  evidence 
in  the  record  as  to  the  meaning  and  intention  of  the  parties  to  the  contract.  It 
may  be  true,  as  the  plaintiff  contends,  that  he  and  his  co-trustee  did  not  know  that 
there  was  a  subrogation  clause  in  the  policy.  It  may  also  be  true,  as  the  defendant 
contends,  that  it  would  not  have  written  the  policy  without  a  subrogation  clause. 
It  may  also  be  true  that  the  premium  paid,  one  per  centum,  was  just  what  would 
have  been  paid  had  the  policy  been  written  upon  the  interest  of  the  mortgagor,  or 
upon  the  joint  interest  of  the  mortgagor  and  mortgagee.  With  all  these  things  we 
have  nothing  to  do.  The  case  stands  before  us  now  as  an  action  at  law  upon  a  con- 
tract, and  the  parties  must  stand  or  fall  upon  their  contract  as  they  have  made  it. 

We  have  sufficiently  answered,  we  think,  the  plaintiff's  contention  that  the 
trustees  could  not  assign  to  the  insurer  any  greater  rights  than  he  had  under  the 
stipulation  relating  to  insurance;  and  that  if  he  had  made  an  absolute  subrogation 
to  the  insurer,  the  latter  would  be  as  much  bound  by  the  stipulation  in  the  deed  as 
the  trustees  could  be.  The  answer  is  that  the  trustees  did  not  by  the  contract  pur- 
chase an  insurance  upon  the  interest  of  Murdock  or  upon  the  joint  interest  of 
Murdock  and  Williamson.  They  purchased  an  insurance  upon  their  own  interest, 
and  therefore  this  stipulation  in  the  deed  has  no  effect  upon  the  question.  Nor  do 
the  cases  cited  by  the  plaintiff  to  this  position  sustain  him.  The  case  of  Mercantile 
Ins.  Co.  V.  Caleb,  20  N.  Y.  173,  was  a  case  of  goods  insured  for  their  owners  and 
damaged  while  in  the  hands  of  a  common  carrier.    The  insurance  company  paid  the 


'  5th  ed.  See.  1512,  1712. 
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rule,  and  one  more  in  accordance  with  the  doctrine  now  held.     In 


loss,  taking  the  goods,  which  they  sold  for  their  own  account,  claiming  that  they 
had  been  subrogated  by  so  doing  to  the  right  of  action,  which  the  owners  of  the 
goods  had  against  the  carrier  for  his  negligence  in  damaging  the  goods,  and  they 
accordingly  brought  suit  against  the  carrier.  The  court  held  that  they  could  not 
recover  because  there  was  a  contract  between  the  owners  of  the  goods  and  the  car- 
rier that  in  case  of  loss  or  damage  for  which  the  carrier  might  be  liable,  he  should 
have  the  benefit  of  any  insurance  effected  upon  the  goods  by  or  for  the  owners. 
This  contract,  it  was  held,  was  binding  upon  tlie  owners  of  the  goods  -and  the  in- 
surance company,  by  virtue  of  being  subrogated  to  the  rights  of  the  owners,  could 
not  acquire  any  higher  rights  against  the  carrier  than  they  had.  The  second  case, 
Foster  v.  Van  Eeed,  5  Hun.  321,  was,  as  already  stated,  reversed  by  the  Court  of 
Appeals  of  New  York,  (70,  N.  T.  19.)  In  the  third  case.  Waring  v.  Luder,  53  N. 
Y.  585,  the  coiu-ts  say:  "It  becomes  unnecessary  to  consider  whether  the  imder- 
writer  was,  by  the  form  of  the  contract  of  insurance,  entitled  to  be  subrogated  in  the 
absence  of  any  agreement  between  the  mortgagor  and  mortgagee,  to  the  mortgage 
security  and  the  claim  against  the  mortgagor,  or  whether  the  company  could  have 
defended  an  action  to  recover  for  the  loss  on  the  ground  that  the  right  of  subro- 
gation had  been  defeated  by  the  act  of  the  assured.  These  questions  are  between 
other  parties.  ■ 

Where  there  is  no  provision  for  subrogation  in  the  policy,  it  may  be  proper  in 
some  cases  to  hear  parol  evidence  on  the  question  whether  it  was  intended  to  effect 
the  insurance  upon  the  interest  of  the  mortgagor,  tliat  of  the  mortgagee  or  both, 
and  to  submit  these  questions  to  the  jury.     Irving  v.  Richardson,  2  B.  &  Ad.  198. 

But  where  there  is  a  distinct  agreement  for  subrogation,  this  necessarily  excludes 
the  idea  that  the  policy  was  taken  out  for  the  benefit  of  the  mortgagor.  Parol  evi- 
dence that  such  was  the  fact  would  be  inadmissible  on  familiar  grounds ;  because  it 
would  vary  or  contradict  the  written  agreement  of  the  parties,  and  the  question  could 
not  be  submitted  to  the  jury,  for  it  is  error  to  submit  to  a  jury  the  construction  of  a 
written  contract. 

In  none  of  the  cases  relied  upon  by  plaintiff,  except  the  reversed  case  of  Foster  v. 
Van  Reed,  5  Hun.  (N.  Y.)  321,  was  there  an  express  agreement  in  the  policy  that, 
in  the  event  of  the  insurer  paying  the  loss  to  the  mortgagee,  it  should  have  an  as- 
signment of  the  mortgage.  Plaintiff's  counsel  make  a  mistake  in  supposing  that 
such  was  the  effect  of  the  clause  of  the  policy  in  Suffolk  Fire  Ins.  Co.  v.  Boyden,  9 
Allen  (Mass.)  12.3.  The  language  there  used  was:  "  And  whenever  this  company 
shall  pay  any  loss,  the  assured  agrees  to  assign  over  all  his  rights  to  recover  satisfac- 
tion therefor  from  any  other  person  or  persons,  town  or  other  corporation."  This 
obviously  was  a  general  clause  in  the  company's  policies,  intended  to  pass  to  the  in- 
surer such  rights  of  action  as  the  owner  of  goods  would  have  against  a  common 
carrier  in  case  of  their  loss,  other  than  by  the  act  of  God  or  of  the  public  enemy,  or 
such  as  the  owner  of  a  building  would  have  against  an  incendiary,  or  against  a  rail- 
Way  negligently  setting  fire  to  it,  or  negligently  cutting  a  fireman's  hose  and  thereby 
preventing  the  extinguishment  of  a  fire,  which  if  extinguished,  would  not  have  con- 
sumed it,  as  in  the  case  of  Metallic  Compression  Casting  Co.  v.  Fitchburg  R.  R.  Co.y 
109  Mass.  277.  The  Massachusetts  court  in  denying  the  right  of  subrogation,  held 
that  the  clause  in  question  did  not  affect  the  case,  because,  said  the  court,  "  the  mort- 
gage debt  is  not  in  any  sense  the  right  to  recover  satisfaction  for  the  loss  by  fire." 
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Massachusetts  it  has  been  held  that,  a  payment  of  a  total  loss  under 
a  policy  to  a  mortgagee  upon  mortgaged  property,  and  a  tender  of  the 
umount  remaining  unpaid  upon  the  mortgage,  over  the  loss,  does  not 
entitle  the  insurer,  either  in  law  or  equity,  to  an  assignment  of  the 
mortgage  debt,^  and  in  this  case  it  was  held  that  the  fact  that  the 
policy  provided  that,  in  case  of  loss  the  insurer  will  assign  "  all 
liis  rights  to  recover  satisfaction  therefor  from  any  other  person  or 
corporation,"  did  not  affect  the  question.  But  this  was  put  upon 
the  ground  that  the  mortgage  debt  was  not,  in  "  any  sense  a  right 
to  recover  satisfaction  for  the  loss  by  fire."  Where  the  policy  in  ex- 
press terms  provides  for  an  assignment  of  the  mortgage  debt,  the 
courts  will  enforce  its  performance,  but  the  better  doctrine  seems 
to  be,  that  in  the  absence  of  such  a  provision  the  right  does  not  exist. 
The  doctrine  seems  to  be  that  the  mortgagee  is  entitled  to  have 
both  the  amount  of  the  loss  under  the  policy,  and  the  amount  of 
the  mortgage  debt,  and  that  the  payment  of  a  loss  under  the  policy 
does  not  apply '  pro  tanto  upon  the  mortgage  debt,^  nor  does  a  pay- 
ment of  the  mortgage  after  a  loss  destroy  the  mortgagee's  right  to 
recover  the  amount  of  the  loss  under  the  policy.^  But  otherwise 
if  the  mortgage  debt  is  paid  before  loss,  as  in  such  case  the  insura- 
ble interest  of  the  mortgagee,  in  the  property  covered  by  the  policy, 
is  destroyed,  and  the  validity  of  the  policy  is  destroyed  thereby.* 

It  is  held  in  Massachusetts  that  where  an  insurance  company 
pays  a  loss  to  a  mortgagee  under  a  policy  issued  to  the  mortgagor 
but  payable  to  the  mortgagee,  and  takes  an  assignment  of  the 
mortgage,  a  second  mortgagee  and  owner  of  the  equity  cannot 
redeem  the  premises  from  the  first  mortgage  without  paying  to 
the  company  the  full  amount  of  the  debt  thereby  secured.^ 


1  Suffolk,  etc.,  Ins.  Co.  v.  Boyden,  9  Allen  (Mass.)  123. 

2  In  King  v.  The  Sun  Mut.  F.  Ins.  Co.  7  Cush.  (Mass.)  1.  In  Honore  v.  Lamar 
F.  Ins.  Co. ,  51  111.  409,  the  defendant  executed  two  notes  to  a  firm  for  a  certain 
sum,  and  deposited  with  them  74  barrels  of  whislsey  as  security.  The  firm  Insured 
it  without  the  knowledge  of  the  defendant  on  their  o^vn  account.  It  being  de- 
stroyed by  fire,  the  plaintiff  (insurer)  paid  the  loss,  first  requiring  an  assignment  of. 
the  note.  In  an  action  thereon  by  the  insurers,  the,  the  court  held  that  the  receipt 
of  the  amount  of  the  insurance,  under  the  circumstances,  did  not  extinguish  the 
debt,  and  that  the  plaiutiffs  were  entitled  to  recover. 

8  Hobert  v.  Traders'  Ins.  Co.,  17  Wend.  (N".  T.)  631. 

*  King  v.  Sun  Mut.  F.  Ins.  Co.,  ante. 

*  Allen  V.  Watertoion  Ins.  Co. ,  132  Mass.  480.  ■  -- 


SuBEOGATIOlf.  _,  1073 

Hight  of  insurer  -when  loss  is  less  than  the  mortgage  debt. 

Sec.  496.  But,  while  it  is  true  that  the  insurer  is  not  entitled 
to  be  subrogated  to  the  rights  of  the  mortgagee  under  the  mort- 
gage to  the  extent  of  the  amount  of  the  loss  paid  under  a  policy, 
jet  it  is  held  irT  New  York,  as  well  as  many  other  States,  that  the 
insurer  may,  hy  faying  to  the  mortgagee  the  loss  under  the  policy, 
and  the  balance  due  upon  the  mortgage  above  the  loss,  be  subrogated 
to  the  rights  of  the  mortgagee,  and  is  entitled  to,  and  may  enforce,  an 
assignment  of  the  mortgage  debt  to  it,  and  this,  whether  the  policy 
provides  for  such  assignment  or  not,^  and  the  amount  due  under 
such  mortgage,  or  under  a  lien  upon  the  property,  may  be  re- 
covered in  the  name  of  the  insured  for  the  benefit  of  the  insurer,^ 
and  this  is  applicable  to  a  lien  which  the  mortgagee  may  have  upon 
any  property  of  the  mortgager,  for  the  payment  of  the  debt  secured 
by  the  mortgage,^  and  if  such  lien  is  discharged  by  the  insured, 
he  will  be  liable  to  the  insurers  for  the  value  of  the  property 
covered  by  the  lien.  Or  if  any  of  the  mortgaged  property  is  saved, 
the  insurer  will  be  entitled  to  have  its  value  deducted  from  the 
policy,  particularly  if  it  has  been  sold,  will  the  insurer  be  entitled 
to  have  the  amount  received  therefor  deducted.* 

Right  does  not  exist  iwhen  policy  inures  to  beneiit  of  mortgagor. 

Sec.  497.  Where,  however,  the  mortgagor  is  entitled  to  have 
the  money  received  from  the  insurance  go  in  liquidation  of  the 
mortgage  debt,  the  right  of  subrogation  does  not  exist.  This 
right,  however,  on  the  part  of  the  mortgagor,  never  exists,  where 
the  insurance  is  effected  by  the  mortgagee  himself,  in  his  own  name, 
and  paid  for  by  himself  with  his  own  funds.  But  if  the  policy  is  in 
the  name  of  the  mortgagor,  and  assigned  by  him  to  the  mortgagee  ;  ^ 
or  if  it   is  in  the  name  of  the  mortgagee,  and  paid  for  by  the  mort- 


'  Kernochan  v.  N.  T.  Bowery,  etc.,  Ins.  Co.,  IT  N.  Y.  428  ;  Springfield  F.  & 
Mut.  Ins.  Co.  V.  Allen,  42  N.  T.  389.  Ulster  County  Savings  Inst.  v.  Leake  73  N. 
Y.  161. 

=  The  ^tna  Ins.  Co.  v.  Tyler,  16  Wend.  (K.  Y.)  385  ;  Hall  v.  B.  B.  Companies 
13  WaU  (U.  S,  )  367  ;  Harp  v.  Western  B.  B.  Co.,  13  Met.  99. 

2  Sussex  Co.  Mut.  Ins.  Co.  v.  Woodruff,  26  N.  J.  541. 

*  Harris  v.  Gaspee,  etc.,  Ins.  Co.,  9  R.  I.  207. 

*  Springfield  F.  &  M.  Ins.  Co.  v.  Allen,  43  N.  Y.  389.  ^ 
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gagor,  or,  if  hy  virtue  of  an  arrangement  between  the  mortgagor  and 
mortgagee,  the  mortgagor  is  liable  for  the  premium  paid  by  the  mort- 
gagee, the  insurance,  while  primarily  for  the  benefit  of  the  mort- 
gagee, is  for  the  ultimate  benefit  of  the  mortgagor,  and  goes  in 
liquidation  of  the  mortgage  debt,  pro  rata,  and  a  right  of  subroga- 
tion does  not  exist  on  the  part  of  the  insurer.^  In  a  quite  recent 
New  York  case  the  mortgage  contained  a  condition  that  the  mortga^ 
gor  should  keep  the  premises  insured,  and  that  in  case  of  failure  on 
her  part  to  do  so,  the  mortgagee  might  procure  them  to  be  insured^ 
and  the  premium  should  be  a  lien  upon  the  mortgaged  premises.  The 
mortgagor  failed  to  comply  with  the  condition,  and  the  mortgagee 
procured  a  policy  in  his  own  name,  and  paid  the  premium  there- 
for. The  policy  contained  a  stipulation  that,  in  case  of  loss,  the 
assured  shall  assign  to  the  company  an  interest  in  the  mortgage 
equal  to  the  amount  of  loss  paid.  The  policy  was  for  $4,000.  The 
amount  of  the  mortgage  debt  was  17,044.  A  total  loss  having 
occurred,  the  insurers  paid  the  mortgagee  the  amount  of  his  claim, 
and  took  an  assignment  of  the  mortgage.  The  court  below  ^  held 
that  the  mortgagor  was  entitled  to  the  benefit  of  the  insurance, 
being  liable  for  the  permium  paid  therefore  by  the  mortgagor,  and 
that  the  assignment  was  inoperative,  except  as  to  the  balance  re- 
maining unpaid  above  the  loss,^  but  the  court  of  appeals  reversed 
this  ruling,  upon  the  ground  that,  while  under  the  contract  with 
the  mortgagor  the  mortgagee  had  a  right  to  insure  in  such  a  man- 
ner as  to  make  the  mortgagor,  chargeable  for  the  premium,  yet 


^  Foster  v.  Van  Reed  70  N.  Y.  19.  In  Holland  v.  Smith,  6  Esp.  11,  a  policy 
was  taken  out  upon  the  life  of  the  debtor.  By  an  arrangement  between  them,  the 
creditor  always  paid  the  premiums,  and  charged  them  to  the  debtor  in  account,  and 
he  had  paid  all  of  them  except  the  last.  The  court  held  that  the  representatives  of 
the  deceased  were  entitled  to  the  amount  of  the  insvu-ance,  less  the  last  premium. 
In  In  re  Kerr's  Policy,  L.  K.  8  Eq.  Cas.  331,  under  similar  circumstances  a  similar 
rule  was  adopted.  See  also,  Simpson  v.  Walker,  2  L.  J.  (U.  S.)  Ch.  55;  Coon  v. 
Swan,  30  Vt.  6;  Stokes  v.  Coffey,  8  Bush.  (Ky.)  533. 


Foster  Y.  YanBeed^Buu.  (N.  Y.)  321. 
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as  there  was  nothing  in  the  contract  to  prohibit  the  mortgagee 
from  insuring  his  own  interest,  the  latter  had  the  right  to  make 
such  terms  with  the  insurer  as  might  be  agreed  on,  and,  having 
contracted  with  the  company  for  its  subrogation  to  his  rights 
under  the  mortgage  in  case  of  a  loss,  this  provision  was  binding 
upon  him.  "  It  is  difficult  to  see  "  said  Miller  J.,  "  how  the  in- 
surer can  be  deprived  of  the  right  to  subrogation,  when  it  is 
made  a  part  of  the  policy  that  it  shall  enjoy  such  right.  And 
whether  the  company  knew  of  the  agreement  in  the  mortgage  at 
the  time  of  issuing  the  policy,  or  assented  to  it  or  otherwise, 
makes  no  difference,  for  in  either  case  the  contract  between  Mrs. 
Plank  and  the  company  is  unaffected  by  it.^  The  views  expressed 
are  met  by  various  objections  and  it  is  among  other  things  claimed 
that  the  debt  was  extinguished  by  the  payment  by  the  plaintiff  to 
the  mortgagee  of  the  amount  of  the  insurance  to  that  extent.  The 
authorities  cited  to  sustain  this  position,  are  cases  where  there 
was  no  agreement  as  to  subrogation,  and  do  not  establish  such  a 
proposition  in  cases  where  there  was  a  clause  in  the  policy  author- 
izing an  assignment  in  case  of  loss.^  Although  some  of  the  re- 
ported cases  referred  to  sanction  the  introduction  of  extrinsic  evi- 
dence to  ascertain  the  meaning  of  the  contract  where  it  is  ambig- 
uous, uncertain  and  imperfect,  there  is  a  marked  difference  be- 
tween them  and  the  case  at  bar,  for  while  in  the  former  the  agree- 
ment does  not  alter,  but  only  explains  the  contract  between  the 
insurer  and  insured  in  the  case  at  bar,  the  effect  of  any  other 
agreement  if  proved  would  be  to  substitute  a  new  and  different 
contract  from  that  made  by  the  parties  which  entirely  changes 
their  rights.  The  position  that  the  provision  for  subrogation 
would  be  void  without  the  consent  of  the  mortgagor,  is  not  well 


1  Kemochan  v.  Bowery  Ins.  Co.,  17  N.  Y.  428. 

=  Waring  v.  Loder  53  N.  T.  585;  Clinton  v.  Hope  Ins.  Co.,  45  N.  T.  467  ;  Kemo- 
chan V.  Bowery  Ins.  Co.,  17  N.  Y.415  ;  Benjamin  v.  Saratoga  Mut.  Ins.  Co.,  17 
N.  Y.  415;  Cromwell  v.  Brooklyn  F.  Ins.  Co.,  44  N.  Y.  47. 
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taken.  The  principle  tliat  where  an  insurance  is  effected  for  the 
benefit  of  persons  whose  names  do  not  appear  on  the  face  of  the 
policy,  such  unexpressed  persons  may  be  ascertained,  and  when  as- 
certained may  be  comprehended  within  the  policy,  has  no  applica- 
tion when  the  policy  shows  that  the  insurance  is  for  the  benefit 
of  a  particular  person,  and  is  made  clear  by  the  policy.  "  The 
court  also  held  that,  although  the  policy  only  provided  for  the 
assignment  of  the  policy,  yet,  it  being  the  evident  intention  of  the 
parties  that  the  assignment  should  include  the  bond,  both  would 
be  treated  as  embraced  under  the  provision.  The  court  also  sug- 
gested that,  if  the  mortgagee  entered  into  a  contract  with  the  in- 
surer to  assign  the  mortgage,  in  case  of  loss,  when  under  his  con- 
tract with  the  mortgagor  he  could  not  do  so,  the  policy  would  be 
defeated  thereby,  so  that,  in  either  view  the  mortgagor  could 
derive  no  advantage  from  the  policy.  The  fact  that  there  is  no 
stipulation  in  the  mortgage,  itself,  that  the  mortgagor  shall 
pay  the  mortgagee  any  sum  that  he  may  pay  for  premiums, 
does  not  defeat  the  right  of  the  mortgagor,  if  there  is  any 
arrangement  between  them,  whether  verbal  or  written,  by  which 
the  mortgagor  becomes  liable  to  jpay  for  the  insurance  he  is 
entitled  to  the  benefit  thereof,  by  having  it  applied  in  liquida- 
tion of  the  mortgage  debt,  pro  rata,  and  the  simple  test  of  his 
right  in  this  respect,  is  not  whether  he  has  paid  for  the  insurance, 
nor  whether  the  mortgagee  procured  the  insurance,  intending  to  look 
to  him  for  a  reimbursement  of  the  premium,  but  whether  he  is 
liable  to  the  mortgagee  therefor,  under  any  agreement,  express  or 
implied?- 

The  fact  that  the  policy  stipulates  for  an  assignment  of  the 
mortgage  upon  payment  of  a  loss  under  it,  to  the  mortgagee,  does 


1  In  Kemochan  v.  N.  T.  Bower]/  Ins.  Co.,  17  N.  Y.  428,  the  court  held  that  evi- 
dence of  an  agreement,  hy  the  mortgagor,  to  pay  the  premiums,  was  admissible, 
for  the  purpose  of  showing  who  was  entitled  to  the  benefit  of  the  policy,  and  that 
such  an  agreement  is  not  obnoxious  to  the  objection  that  it  vanes  the  written  con- 
tract of  the  parties.  The  court  also  held  that  if  any  such  agreement  existed,  the 
insurers  had  no  right  of  subrogation. 
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not  affect  the  rights  of  the  mortgagor  in  this  respect,  as  the  in- 
surers can  impose  any  stipulations  in  their  policy  they  choose,  and 
if  the  assured  has  placed  himself  in  such  a  situation  by  a  contract 
with  the  mortgagor  that  he  cannot  perform  on  his  part,  the  policy 
becomes  invalid.^  When  the  mortgagor  has  done  that  which  re- 
leases the  insurer  from  liability  to  him,  it  may,  when  the  policy 
provides,  elect  to  pay  the  mortgagee  the  amount  of  the  mortgage 
debt,  and  take  an  assignment  thereof,  and  in  such  case  the  mort- 
gage wiU  remain  a  valid  security  in  its  hands.'-' 


1  Foster  v.  Van  Reed,  70  K.  T.  19. 

"  Ulster  Co.  Savings  Institution  v.  Leake  73  N.  T.  161.  In  The  Springfield  F.  & 
M.  Ins.  Co.  V.  Allen,  43  N.  T.  389,  the  plaintiff  company  insured  the  buildings  upon 
mortgaged  premises  by  a  policy  issued  to  the  mortgagor,  containing  a  clause, 
"  the  loss,  if  any,  is  payable  to  the  mortgagee,"  and  also  a  condition  that  in  case  of 
any  change  of  title  in  the  property  insured,  the  policy  should  be  void,  the  interest  of 
the  mortgagee,  however,  being  excepted  from  the  provisions  of  the  condition,  and  also 
a  condition  that  in  case  of  a  payment  to  the  mortgagee  for  a  loss  for  which  the  in- 
surer would  not  have  been  liable  to  the  mortgagor,  the  insurer  should  be  subrogated 
to  the  rights  of  the  mortgagee  and  to  an  assignment  of  the  mortgage,  and  the  mort- 
gaged premises  having  been  sold  prior  to  the  loss,  it  was  held  that  the  amount  of  the 
loss  paid  to  the  mortgagee  did  inure  to  the  benefit  of  the  mortgagor,  or  go  in  liquida- 
tion of  the  mortgaged  debt,  and  that  the  mortgage  having  been  assigned  to  the  in- 
surer upon  payment  of  the  entire  amount  thereof,  was  a  valid  security  in  its  hands. 
The  opinion  of  Allen,  J.,  covers  the  rights  of  the  parties  under  such  circumstances 
so  completely,  and  is  such  an  able  review  of  the  principles  involved  that  I  give  it 
entire.  He  said:  "  The  parties  to  the  policies  of  insurance  have,  by  the  terms  of 
their  contract,  avoided  some  of  the  questions  which  have  embarrassed  the  courts, 
and  led,  in  some  instances,  to  an  apparent  conflict  of  opinion  if  not  of  decision. 
The  rights  of  the  mortgagees  are  protected  against  the  effect  of  certain  acts  of 
the  mortgagor  in  derogation  of  the  policies,  by  an  agreement  that  the  policies,  as 
to  the  interest  of  the  mortgagee,  with  the  qualification,  however,  that  if  the  mort- 
gagee fail  to  notify  the  insurers  of  any  change  of  ownership  after  the  same  shall 
have  come  to  his  knowledge,  the  policies  shall  be  void.  They  have  definitely 
determined  the  question,  perhaps  not  definitely  settled  by  adjudication  as  to  the 
right  of  subrogation,  by  an  agreement  making  part  of  the  contract  of  insurance 
that,  whenever  the  insurer  shall  pay  to  the  mortagee  any  sum  or  loss,  for  which 
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Right  does  not  ezist  -when  only  part  of  the  mortgage  debt  is  met  by  the 
insurance 

Sec.  498.  A  very  important  question  is,  whether,  when  an  in- 
surer has  paid  a  loss  to  the  mortgagee  that  covers  only  a  part  of 


loss  the  company  would  not  have  been  liable  to  the  mortgagor  or  owner,  the  in- 
surers shall  be  subrogated  to  the  rights  of  the  mortgagee  and  entitled  to  an  assign- 
ment of  the  mortgage.  This  provision  is  probably  in  accordance  with  the  legal 
and  equitable  rights  of  the  parties,  regarding  the  policy  from  the  time  it  might  be- 
come void  as  to  the  mortgagor  as  an  insurance,  existing  only  in  favor  and  for  the 
benefit  of  the  mortgagee,  and  as  an  insurance  upon  his  interest  as  mortgagee,  and 
not  as  an  insurance  upon  the  property  generally,  although  the  doctrine  has  been 
questioned  in  jK'iii;/ V.  State  Mid.  Ins.  Co.,  7Cush.  1;  Kernochany.  N.  Y.  Bowery 
F.  Ins.  Co..  17  >J^.  T.  428;  Moberts  v.  Traders'  Ins.  Co.,  17  W.  E.  631;  Carpenter 
V.  Washington  Ins.  Co.,  16  Pet.  495;  Tyler  v.  jStna  Ins.  Co.,  12  W.  R.  507;  and 
S.  C.  16  W.  E.  385.  per  Chancelloe.  If,  then,  the  mortgagor,  who  was  the  party 
primarily  insured,  could  not  for  any  reason  have  enforced  the  policies,  and  re- 
covered thereon  for  his  own  benefit,  either  as  owner  or  as  having  an  insurable  in- 
terest as  the  mortgagor,  personally  liable  for  the  payment  of  the  mortgage  debt, 
he  is  precluded  by  the  terms  of  the  policies,  from  claiming  the  benefit  of  the  insur- 
ance In  satisfaction  of  the  mortgage  debt,  and  the  insurers  are  entitled  to  be 
subrogated  to  the  rights  of  the  mortgagee.  The  mortgagee  was  equitable  assignee 
of  the  policies,  containing  a,  provision  which,  upon  the  happening  of  certain 
events,  should  absolutely  vacate  and  avoid  the  insurance,  as  of  the  property  gener- 
ally, and  as  a  contract  of  indemnity  to  the  mortgagor,  and  resolve  it  into  an  in- 
surance of  the  interest  of  the  mortgagee  as  such,  and  make  it  a  personal  contract 
with  her,  in  which  the  mortgagor  would  have  an  interest.  Per  Shaw,  C.  J., 
Kingy.  State  Mut.  F.  Band  vol.  4,  Zjis.  Co.,  7  Met.  1;  per  Story,  J.,  Columbia 
Ins.  Co.  V.  Lawrence,  10  Pet.  507.  Ferris,  the  grantee  of  the  premises  and  owner 
of  the  equity  of  redemption,  can,  as  the  representative  and  equitable  assignee  of 
Allen,  claim  no  greater  rights  under  the  policies  than  his  grantor  and  assignor 
Allen  could  have  claimed.  Grosvenor  v.  Atlantic  F.  Ins.  Co. ,  17  N.  Y.  E.  391. 
The  policies  were  made  and  accepted  by  Allen,  the  insured,  with  full  knowledge 
of  the  subject  to  all  the  terms  and  condition  expressed  therein,  and  he  had  per- 
sonal knowledge  of  every  fact  and  circumstance  effecting  their  validity  existing  at 
the  time  they  were  made,  and  was  a  party  and  assenting  to  every  act  which  has 
been  alleged  as  breaches  of  the  conditions  of  the  policies,  and  avoiding  them  as  to 
him,  and  all  (except  mortgagees)  claiming  under  him.  One  oif  the  conditions  of 
each  of  the  policies  was,  that  in  case  of  any  change  or  transfer  of  title  of  the  prop- 
erty insured,  the  policy  should  be  void  and  cease. 

A  contract  of  insurance,  like  every  other  contract,  must  be  so  construed  as  to 
give  effect  to  the  intent  and  understanding  of  the  parties;  and  the  language 
employed  must  be  taken  in  its  popular  sense,  unless  it  appears  to  have  been  used 
in  a  technical  sense,  or  custom  or  usage  has  impressed  a  different  meaning  upon 
it.  D'hiton  V.  Old  Colony  Ins.  Co.,  2  Met.  1;  Mutual  Safety  Ins.  Co.  v.  Hone,  2 
Comst.  235.  Every  part  of  a  policy  should  be  read  and  construed  in  obedience 
to  this  rule.  There  was  a  change  and  transfer  of  the  title  of  the  property,  which 
was  the  subject  of  the  insurance,  after  the  Insurance  was  effected  and  before  the 
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the  mortgage  debt  he  acquires,  as  against  the  mortgagee,  a  right  to 
reimbursement  of  the  amount  so  paid,  when  the  mortgage  debt  is 


loss.  If  the  words  employed  were  used  in  their  popular  sense,  this  condition  of 
the  policy  was  violated,  and  the  policy,  as  an  insurance  of  the  property  gener  Uy 
and  for  the  benefit  of  the  mortgagor  and  owner,  ceased.  Had  the  parties 
intended  only  to  provide  for  a  change  in,  or  transfer  of  the  interest  of  the  assured, 
which,  in  one  sense,  is,  '  the  property  assured,'  it  may  be  assiimed  that  language 
more  appropriate  to  express  the  idea  would  have  been  chosen.  An  insurable 
interest  may  exist  without  any  estate  or  interest  in  the  corpus  of  the  thing 
insured.  As  guarantor  of  the  mortgage  debt,  personally  liable  for  its  payment, 
Allen  probably  had  an  insurable  interest  in  the  buildings  upon  the  mortgaged 
premises.  Gordon  v.  Massachusetts  F.  &.  M.  Ins.  Co.,  2  Pick.  249.  But  it  was 
an  interest  that  would  not  ordinarily  and  popularly  be  classified  as  '  property,' 
and  any  change  in  such  insurable  interest  would  not  be  spoken  of  as  a  change  in, 
or  transfer  of  title.  The  insurable  interest  would  cease  by  a  discharge  of  liability 
for  the  mortgage  debt.  '  Title '  has  respect  to  that  which  is  the  subject  of 
ownership,  and  with  a  change  of  title,  the  right  of  property,  the  ownership 
passes.  'Property  '  is  a  thing  owned;  that  to  which  a  person  has,  or  may  have 
a  legal  title.  Both  words  are  inappropriate  to  describe  the  insurable  interest, 
which  exists  solely  by  reason  of  the  personal  liability  of  the  insured  for  the  pay- 
ment of  a  sum  of  money  charged  upon  the  building  of  goods  insured.  The  word 
'property'  may  have  different  meanings,  depending  upon  the  connection  in 
which,  and  the  purposes  for  which,  it  is  used,  as  indicating  the  intention  of  the 
parties.  In  Wliiton  v.  Old  Colony  Ins.  Co.,  2  Met.  1,  it  was  used  as  a  part  of 
the  description  of  the  subject-matter  of  the  insurance,  and  was  held  to  include 
current  bank  bills  as  within  the  intention  of  the  parties,  as  manifested  by  the 
contract  and  the  circumstances  under  which  it  was  made.  Acting  upon  the  same 
principle  of  interpretation,  it  was  held  that  an  insurance  of  property  did  not 
cover  freight,  except  it  was  to  be  paid  by  a  specific  portion  of  lumber  which  was 
on  board  the  vessel,  and  which  the  assured,  as  carrier,  was  to  receive  for  freight. 
It  was  held  that  the  contract  gave  the  insured  an  interest  in  that  part  of  the  cargo 
coming  within  the  term  property,  but  that  the  freight  upon  the  other  parts  of  the 
cargo  was  not  within  the  term  as  used.  Wiggon  v.  Mercantile  Ins.  Co. ,  7  Pick. 
271.  To  the  same  effect,  in  Ilolbrook  v.  Broion,  2  Mass.  280.  In  tlie  clause 
prohibiting  double  insurance,  the  prohibition  is  generally  in  terms  so  restricted 
in  its  application  that  '  property '  can  mean  nothing  else  but  the  interest  of  the 
assured,  whatever  that  may  be.  As  in  the  Massasoit  policy  before  us,  the  con- 
dition is,  '  if  the  insured  or  his  assigns  shall  hereafter  make  any  other  insurance 
on  file  same  property,'  etc.,  thus  preventing  a  double  and  possibly  fraudulently 
excessive  insurance  of  the  same  interest.  Neither  the  policy  of  the  law  or  the 
contracts  of  insurance  forbidding,  but  permitting  as  many  several  insurances 
upon  tlie  same  property  as  there  are  separate  insurable  interests.  As  mortgagor 
and  mortgagee  have  several  interests  in  the  same  property,  and  each  may  insure 
to  the  extent  of  his  interest,  the  insurance  will  not  be  double,  and  neither  will  be 
in  violation  of  the  clause  forbidding  other  insurance.  Both  will  he  valid.  The 
policy  of  the  law  is  to  prevent  insurances  in  excess  of  the  value  of  the  thing 
insured  in  favor  of  the  same  party  and  against  the  same  risks;  and  hence  the 
restrictive  clause,  whatever  its  form,  unless  ils  language  clearly  demands  a  dif- 
ferent interpretation,  should  be  held  as  operative  to  this  extent  only,   and  the 
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paid  to  him,  or  when  it  is  sold  or  transferred  hy  Mm.     Of  course  no 
equities  could  be  created  that  would  be  operative  against  a  boncf 


term  property  in  such  clause  means  the  interest  of  the  assured.  The  Traders* 
Ins.  Co.,  V.  Robert,  17  W.  K.  631;  Godin  v.  London  Assurance  Co.,  1  Burr,  489  ;. 
Mutual  Safety  Ins.  Co.,  v.  Hone,  2  Comst.  233.  The  interest  of  Allen,  by  reason 
of  his  personal  liability  for  the  mortgage  debt,  was  properly  insured  by  an  insur- 
ance of  the  property,  and  it  was  not  necessary  that  the  particular  interest  should 
be  specified.  It  was  enough  that  he  had  a  pecuniary  interest  in  the  preservation 
and  protection  of  the  property,  and  might  sustain  a  loss  by  its  destruction. 

Neither  was  it  necessary  that  the  nature  of  the  interest  should  be  disclosed  to  the 
insurers.  Tyler  Y.^tna  Ins.  Co.,  12  Wend.  (N.  T.)  507.  When  the  word '  property ' 
is  used  In  the  clause  forbidding  alienation,  it  is  used  to  designate  the  thing  insured, 
and  not  the  interest  of  the  insured.  Where  a  special  interest,  rather  than  the 
general  property,  is  the  subject  of  insurance,  no  such  condition  is  necessary  to  the 
protection  of  the  insurer,  for  the  reason  that  with  a  loss  of  interest  the  insurances 
ceases.  Carpenters.  Washington  Ins.  Co.,  supra,  and  an  interest  in  the  policy 
does  not  pass  by  a  transfer  of  the  interest  insured.  Columbia  Ins.  Co.  v.  Law- 
rence, 10  Pet.  507.  But,  if  the  owner  is  insured  generally,  and  transfers  the  prop- 
erty, retaining  a  lien  for  the  purchase-money  or  other  special  interest,  the  insur- 
ance will  continue  to  the  extent  of  the  interest  remaining  in  the  insured,  if  it  does- 
not  contravene  some  condition  of  the  policy.  As  some  evidence  of  the  sense  in 
which  the  term  '  property  '  is  used  in  the  clause  under  consideration,  it  is  worthy 
of  remark  that,  when  the  policy  is  upon  a  special  interest,  as  in  favor  of  a  mort- 
gagee, and  it  is  designed  to  save  the  policy  from  the  effect  of  a  breach  of  the  con- 
dition forbidding  a  change  of  title,  it  is  done  by  a,  special  clause  of  exception,  as 
in  this  case,  and  in  Graves  v.  Hampden  F.  Ins.  Co-,  10  Allen,  281.  The  policies 
before  us  are,  in  form,  upon  the  property  generally,  and  in  favor  of  Allen  as. 
owner.  In  one  of  the  policies,  the  insurance  is  in  his  favor  '  as  owner,'  and  in 
both  it  is  'upon  his  two  four-story  brick  stores,'  etc.,  and  the  insurers  had,  as 
found  by  the  judge  on  the  trial,  no  notice  or  knowledge  of  any  conveyance  of  the 
property  by  Allen.  The  insurers  only  knew  Allen  as  owner,  and  the  policies 
must  be  interpreted  as  if  they  were  upon  the  interest  of  Allen  as  owner,  and  upon 
the  property  generally  in  fact  as  they  were  in  form.  They  were  then  insurers  of 
Allen  as  owner  and  Miss  Williams,  a  mortgagee,  to  the  extent  of  her  mortgage 
debt,  and  both  interests  are  represented  and  cared  for  in  the  policies.  The  change 
or  transfer  of  title  in  the  property  insured,  intended  in  the  clause  under  consid- 
eration, was  the  title,  the  ownership  of  the  thing  insured,  and  upon  such  transfer 
or  change  the  policy  ceased  and  became  void  as  to  the  principal  party  insured,  ' 
and,  but  for  the  saving  clause  in  favor  of  the  mortgagee,  would  have  been  void  as- 
to  her.  Grosvenor  v.  Atlantic  F.  Ins.  Co.  67  ST.  T.  391  ;  and  see  Jackson  v.  Mass. 
Mut.  F.  Ins.  Co.,  23  Pick.  418;  Tlllou  v.  The  Kingston  Mut.  Ins.  Co.,  1  Seld. 
405.  The  case  last  cited  may  be  regarded  as  greatly  shaken,  if  not  overruled,  by 
Grosvenor  v.  Atlantic  F.  Ins.  Co.,  supra,  so  far  as  it  sustained  a  policy  in  favor 
of  the  mortgagee  and  equitable  assignee,  which  could  not  have  been  enforced  by 
the  mortgagor  or  assignor,  but,  upon  the  other  points  decided,  it  has  not  been 
questioned.  In  the  elementary  treatises,  this  clause  is  treated  as  relating  to  a 
transfer  or  alienation  of  the  insured  subject,  the  thing  insured,  and  the  question 
has  been  as  to  what  has  constituted  an  alienation.  The  change  of  title  to  the 
property  by  the  conveyance  to  Ferris  was  a  breach  of  the  condition  which  avoided 
the  policies  as  to  Allen,  the  mortgagor.    It  is  first  provided  that,  upon  an  assign- 
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fide  assignee  of  the  mortgage  debt,  but,  the  question  whether  as 
against  the  mortgagee  himself  to  whom  the  loss  has  been  paid,  such 
equities  exist,  is  one  somewhat  difficult  to  answer  consistently 
with  the  principles  upon  which  the  doctrine  of  subrogation  has 
been  applied  in  insurance  cases.  But  the  question  has  been  set- 
tled by  the  courts,  so  far  as  it  has  been  raised  against  the  right  of 
the  insurer  in  such  cases,  although  the  reason  therefor  is  not 
quite  convincing,^  and  it  would  seem  that  the  only  really  tenable 
ground  is,  that  where  the  insurer  has  at  his  election  the  right  to 
be  subrogated  to  the  rights  of  the  mortgagee  by  paying  the  entire 
amount  of  his  mortgage,  by  neglecting  or  refusing  to  do  so,  he  is 
treated  in  law  as  waiving  the  right,  and  cannot  afterwards  en- 
force it.^ 

As  to  wrong-doers . 

Sec.  499.  Where  the  property  insured  is  destroyed  by  the  neg- 
ligence of  a  third  person,  so  that  the  assured  has  a  remedy  against 
him  therefor,  the  insurer,  by  payment  of  the  loss,  becomes  subro- 
gated to  the  rights  of  the  assured  to  the  extent  of  the  sum  paid 
under  the  policy?    An  assignment  of  the  claim  cannot  be  enforced, 


ment,  without  consent,  of  the  whole  policies,  or  of  any  interest  in  them,  the  liability 
of  the  insurer  shall  cease,  and  then  follows  the  very  general  clause  prohibiting  •  any 
sale,  transfer  or  change  of  title  in  the  property  ;  '  and,  by  another  clause  in  the 
policies,  it  is  provided  that,  if  the  mortgagee  should  neglect  to  notify  the  insurers  of 
any  change  of  ownership  of  the  property  insured  after  the  same  should  come  to  their 
knowledge,  the  policy  should  be  void;  all  indicating  clearly  that  the  parties  used  the 
term  '  property '  in  its  popular  sense,  and  that  the  change  of  title  referred  to  was  of 
the  thing  insured,  of  which  the  mortgagee  might  have  no  knowledge,  and  not  of  the 
mortgage  interest,  of  which  she  would  necessarily  have  knowledge.  The  mortgagor 
could  not  have  recovered  upon  the  policies,  and  it  follows  that  he  is  not  entitled  to 
have  the  moneys  paid  under  the  policies  to  the  mortgagee  applied  to  the  satisfaction 
of  the  mortgage." 

1  Norwich  F.  Ins.  Co.  v.  Boomer,  52  III.  442  ;  4  Am.  Kep.  618. 

^Newcomh  v.  Cincinnati  Ins.  Co..  20  Ohio  St.  382. 

^HartY.  Western  B.  B.  Co.,  ante.  But  this  doctrine  is  denied  in  Maine  in 
Bockingham,  etc.  Ins.  Co.  v.  Bosher,  39  Me.  253,  and  in  Connecticut  in  Conn.  Mut. 
Life  Ins.  Co.  v.  JV.  T.  &  N.  II.  B.  B.  Co.,  25  Conn.  265.  In  Carrol  v.  New 
Orleans,  etc.  B.  B.  Co. ,  26  La.  An.  447,  where  goods  were  insured  and  destroyed 
by  fire  while  in  the  hands  of  the  carrier  and  in  transit,  and  the  insurer  paid  the 
loss  and  brought  suit  in  the  name  of  the  insured;  it  was  held  by  a  divided  court 
(three  for  and  two  against)  that  no  right  of  subrogation  existed  in  the  absence  of  a 
conventional  subrogation  from  the  insured  to  the  insurer.     Where  property  damaged 
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but  the  assured  becomes  trustee  for  the  insurer  and  by  necessary, 
implication  the  payment  of  the  loss  operates  as  an  equitable  as- 
signment to  the  insurer  to  the  extent  of  the  sum  paid  under  the 
policy.^ 

A  consignor  of  goods  may  at  the  time  they  are  shipped,  and 
before  insurance,  make  a  valid  contract  with  the  carrier  that  any 
insurance  shall  inure  to  the  carrier's  benefit,^  but  if  the  consignor 
takes  a  policy  which  stipulates  l^at  in  case  of  loss  the  insurance 
company  shall  be  subrogated  to  his  rights  against  the  carrier,  but 
the  bill  of  lading  provides  that  the  carrier  shall  have  the  benefit  of 
the  insurance,  he  cannot  recover  upon  the  policy,  because,  by  the 
bill  of  lading  he  has  defeated  the  insurer's  right  of  subrogation 
under  the  contract.'^ 

Insurer  may  sue  in  name  of  assured. 

Sec.  500.  If  the  assured  receives  full  indemnity  from  the  in- 
surer, and  does  not  choose  to  bring  an  action  against  the  third 
person,  the  insurer  may  bring  the  action  in  the  name  of  the  assured,^ 


through  the  negligence  of  a  common  carrier  was  abandoned  by  the  owner  to  the 
underwriters,  who  paid  the  loss,  sold  the  property,  and  brought  suit  against  the 
carrier  for  damages,  it  was  held  that  the  underwriters  were  not  entitled  to  any  com- 
mission upon  the  sales.  Sun  Mut.  Ins.  Co.,  v.  Mississippi  Valley  Transportation 
Co.,  16  Fed.  Rep.  800. 

1  Kext,  C,  in  Grade  v.  iS".  T.  Ins  Co.,  8  John.  (N".  T.)  245.  This  principle  has 
long  been  recognized  and  is  predicated  upon  the  equitable  rights  of  the  parties. 
Thus,  in  Mason  v.  Sainsbury,  3  Doug.  61  the  defendants  paid  a  loss  occasioned  by 
rioters,  and  it  was  held  that  they  thereby  became  subrogated  to  the  rights  of  the  as- 
sured against  the  hundred.  In  Clark  v.  The  Hundred  of  Blytliiwj,  2  B.  <fe  C.  234, 
the  same  principle  was  applied.  See  also,  Yates  v.  Wliyte,  4  Bing.  (N.  C. )  272 ; 
Handall  v.  Cockran,  1  Vis.  Sr.  98;  Grade  v.  N.  Y.  Ins.  Co.,  8  John  {'S.  Y.)  245; 
Cullen  V.  Butler,  5  M.  &  I.  466;  Monticello  v.  Mollison,  17  How.  (U.  S.)152;  Mon- 
mouth Co.  Ins.  Co.  V.  Hutchinson  et  al.,  21  K.  J.  Eq.  107.  In  Atlantic  Ins.  Co.  v. 
Storran,  5  Paige  Ch.  (K  Y.)  285,  the  defendant,  a  common  carrier,  become  Uable  to 
the  person  insured  under  a  policy  issued  by  the  plaintiffs  for  a  total  loss  of  the 
goods  by  theft.  The  insured  procured  judgment  against  the  plaintiff  upon  the 
policy  therefore.  The  assured  assigned  the  policy  and  all  claims  thereunder  to  the 
•defendant,  and  delivered  the  bill  of  lading  to  him.  It  was  held  that  the  insurers 
were  entitled  to  have  the  amount  paid  by  the  carriers  to  the  asstu-ed,  deducted  from 
the  amount  of  the  judgment  against  them  on  the  policy. 

^Bantoulr.  jST.  Y.  Central  li.  B.  Co.  20  Fed.  Eep.  313;  Phoenix  Ins.  Co.  v.  Erie 
etc.,  Transp,  Co.  10  Biss.  (U.  S.  C.  C.)  18. 

^Carstairs  v.  Mechanics'  etc.,  Ins.  Co.,  18  Fed.  Eep.  473. 

^Hart  V.  Western  Ins.  Co.,  ante;  Simony.  Leland,  6 Hill  (N.  Y.)  237;  Whitehead 
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but  if  a  recovery  is  had  for  an  amount  in  excess  of  the  policy,  the 
balance  must  be  paid  to  the  assured.^ 


V.  Hughes,  2  Cr.  &  M.  318;  Phillips  v.  Claggett,  11 M.  &  W.  84.  This  principle  has 
heen  recognized  in  numerous  cases,  and  perhaps  is  nowhere  better  illustrated  than 
in  Payne  v.  Rogers,  1  Doug.  407.  In  that  case,  the  plaintiff  was  tenant  of  a  com- 
monable tenement,  and  his  landlord  brought  an  action  on  the  case,  in  the  name  of 
the  tenant,  for  an  encoachment  on  the  common,  by  inclosure,  and  offered  to  indem- 
nify him  against  all  costs,  charges  and  expenses  in  the  action.  While  the  action  was 
pending,  the  defendant  procured  a  release  from  the  tenant  (the  nominal  plaintiff) 
Whereupon  the  landlord  procured  an  order  upon  the  defendant  to  show  cause  why 
the  release  should  not  be  given  up  and  cancelled,  and  he  be  permitted  to  proceed  in 
the  cause  in  the  name  of  the  tenant.  The  rule  was  opposed  on  the  ground  that  the 
court  could  not  interfere,  as  the  landlord  was  not  a  party  on  the  record ;  that  he 
had  not  been  under  any  necessity  of  using  the  tenant's  name,  but  might  have  sued 
in  his  own,  and  that  the  defendant  could  not,  with  safety,  go  on  in  this  action, 
because  the  tenant  was  not  able  to  pay  the  costs,  if  there  should  be  a  verdict  against 
him.  The  report  of  the  case  says  that  the  court  expressed  great  indignation  at  this 
attempt  of  the  defendant  to  prevent  a  landlord  from  trying  a  right  in  the  name  of 
his  tenant,  and  ordered  the  release  to  be  delivered  up  and  cancelled.  In  this 
country,  the  right  of  an  insurance  company  to  maintain  an  action,  in  spite  of  the 
assured,  against  a  third  person,  for  negligence  in  causing  the  loss,  was  first  raised 
and  decided  in  Hart  v.  Tlie  Western  B.  E.  Co.,  13  Met.  (Mass. )  99.  In  that  case,  it  ap- 
peared that  on  the  9th  of  July,  184.5,  a  carpenter's  shop,  owned  by  AVilliam  "W.  Boy- 
Ington,  adjoining  the  railroad  track  of  the  defendants,  near  their  passenger  depot, 
in  Springfield,  was  destroyed  by  fire,  communicated  by  the  locomotive  engine  of  the 
defendants.  There  was  a  high  wind,  which  wafted  sparks  from  this  shop  while  it 
was  burning,  over  Lynnan  street,  sixty  feet  upon  the  dwelling-house  of  the  plaintiffs, 
and  set  it  on  fire,  whereby  it  was  partly  consumed.  The  plaintiffs  were  insured  by 
the  Springfield  Mutual  Fire  Insurance  Company,  who  requested  the  plaintiffs  to 
commence  a  suit  against  the  defendants,  to  compel  payment  by  them  of  the  plain- 
tiff's, loss,  and  offered  to  Indemnify  the  plaintiffs  from  costs,  and  to  save  them  harm- 
less, in  reference  to  said  suit.  The  plaintiffs  refused  to  commence  a  suit  as  request- 
ed, but  demanded  the  amount  of  their  loss  of  the  said  insurance  company,  who  paid 
the  same,  first  notifying  to  the  defendants  that  they  did  not  intend  thereby  to  relin- 
quish any  claim  which  they  might  have  against  the  defendants  for  the  amount  in 
their  own  or  in  the  plaintiffs'  names.  The  insurance  company,  in  the  name  of  the 
plaintiffs,  then  brought  this  action  to  recover  the  amount  paid  by  said  company  to 
the  plaintiffs.  After  the  action  was  commenced,  and  before  the  entry  of  the  writ, 
the  plaintiffs  executed  an  instrument,  declaring  they  had  received  payment  of  their 
loss  of  the  insurance  company;  that  they  had  no  claim  against  the  defendants; 
that  they  (the  plaintiffs)  had  not  authorized  the  commencement  of  this  action 
against  the  defendants,  and  did  not  wish  to  have  it  prosecuted  ;  and  fully  releasing 
any  claim  which  they  might  have  against  the  defendants  on  account  of  said  loss. 
At  the  May  term  of  this  court,  in  1847,  the  case  was  opened  to  the  jury,  and  the 
defendants  presented  the  aforesaid  release  from  the  plaintiffs,  and  contended  that 

'This principle  is  illustrated  in  Coon  v.  Swan,  30  Vt.  6;  also  in  Stokes  v.  Coffej/, 
8  Bush.  (Ky.)  538;  Morlandv.  Isaac,  20  Beav.  389;  Holland  v.  Smith,  6  Esp.  11; 
Simpson  V.  Walker,  2L.  J.  (N.  S:)  Ch.  55;  In  re.  Kerr's  Policy,  L.  E.  8  Eq,  Cas.  331. 
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Thus,  in  an  Englisli  case,  a  policy  of  fire  insurance  is  a  contract 
of  indemnity.  Premises  were  held  under  lease  containing  a  cov- 
enant to  repair,  under  which  the  tenant  was  liable  to  repair  injury 
by  gas.  An  explosion  of  gas  damaged  the  premises.  The  tenant 
recovered  compensation  from  the  party  who  caused  the  explosion, 
and  repaired  the  premises.  The  landlord  had  received  payment 
under  a  fire  policy,  and  the  insurer,  on  discovering  that  the  prem- 
ises had  been  repaired,  sued  for  the  return  of  the  money  so  paid, 
and  it  was  held  that  the  plaintiff  was  entitled  to  recover.^ 

In  another  English  case,^  after  the  date  of  a  contract  for  the  sale 
of  a  house  which  was  insured  against  fire,  and  before  completion 


the  insurance  company,  in  consequence  of  this  release,  could  not  maintain  thia 
action. 

The  court  ruled,  that  receiving  payment  of  the  loss  by  the  plaintiffs  of  the  insur- 
ance company,  constituted  an  equitable  assignment  hy  the  plaintiffs  to  the  com- 
pany of  any  claim  they  might  have  had.  When  the  owner,  who,  prima  facie, 
stands  to  the  whole  risk  and  suffers  the  whole  loss,  has  engaged  another  person 
to  be  at  that  particular  rislc  for  him,  in  whole  or  in  part,  the  owner  and  insurer  arei 
in  respect  to  that  ownership  and  the  risk  incident  to  it,  in  effect,  one  person, 
having  together  the  beneiicial  right  to  an  indemnity,  provided  by  law  for  those 
who  sustain  a  loss  by  that  particular  cause.  If,  therefore,  the  owner  demands  and 
receives  payment  of  that  very  loss  from  the  insurer,  as  he  may  by  virtue  of 
his  contract,  there  is  a  manifest  equity  in  transferring  the  right  to  indemnity, 
which  he  holds  for  the  common  beneiit,  to  the  assurer.  It  is  one  and  the  same 
loss,  for  which  he  has  a  claim  of  indemnity,  and  he  can  equitably  receive  but  one 
satisfaction.  So  that  if  the  assured  first  applies  to  the  railroad  company  and 
receives  the  damages  provided,  it  diminishes  his  loss  2^''o  tanto  by  a  reduction 
from,  and  growing  out  of,  a  legal  provision  attached  to,  and  intrinsic  in,  the  sub- 
ject insured.  The  liability  of  the  railroad  is,  in  legal  elfect,  first  and  principal, 
and  that  of  the  insurer  secondary  ;  not  in  order  of  time,  but  in  order  of  ultimate 
liability.  The  assured  may  first  apply  to  which  ever  of  these  parties  he  pleases; 
to  the  railroad  company,  by  his  right  at  law,  or  to  the  insurance  company,  in  virtue 
of  his  contract.  But  if  he  first  applies  to  the  railroad  company,  who  pay  him,  he 
thereby  diminishes  his  loss  by  the  application  of  a  summarizing  out  of  the  subject  of 
the  insiurance,  to  wit,  the  building  insured,  and  his  claim  is  for  the  balance.  And 
it  follows,  as  a  necessary  consequence,  that  if  he  first  applies  to  the  insurer  and  re- 
ceives his  whole  loss,  he  holds  the  claim  against  the  railroad  company  in  trust  for 
the  insurers.  Wliere  such  an  equity  exists,  the  party  holding  the  legal  right  is 
legally  bound  to  make  an  assignment,  in  equity,  to  the  person  entitled  to  the  bene- 
fit ;  and  if  he  fails  to  do  so,  the  cestui  que  trust  may  sue  in  the  name  of  the  trustee, 
and  in  Allison  v.  Ins.  Co.,  3  Dill.  (IT.  S.  C.  C.)  478,  his  equitable  interest  will  be 
protected." 

1  Ct.  appeal.  May  12,  1880,  Barrell,  v.  Tibbetts,  North  British  Ins.  Co.  v.  Zondm, 
Liverpool,  etc.,  Ins.  Co.,  37  L.  T.Eep.  (KS.)  629. 

2  Castellain  v.  Preston,  49  L.  T.  Eep.  (K.  S.)  29. 
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■of  the  purchase,  the  house  was  damaged  by  fire,  and  the  insurance 
company,  in  ignorance  of  the  contract,  paid  the  vendors  for  the 
damage  done.  The  purcliase  was  subsequently  completed,  the 
vendors  receiving  the  full  amount  of  the  purchase-money,  and  also 
retaining  the  moneys  paid  to  them  by  the  insurance  company.  In 
an  action  by  the  insurance  company  to  recover  the  amount  paid 
by  the  company  to  the  vendors,  held,  that  the  contract  of  insur- 
ance was  a  contract  of  indemnity  only,  and  therefore  the  receipt 
of  the  purchase-money  by  the  defendants  must  be  taken  into  ac- 
count in  calculating  the  amount  of  the  loss  sustained  by  the  de- 
fendants, and  as  it  had  the  effect  of  extinguishing  such  loss,  the 
plaintiff  was  entitled  to  recover.^ 

The  law  is  well  established  that  an  insurance  company  which 
has  been  compelled  to  pay,  or  has  paid,  a  loss  covered  by  its  pol- 
icy, has,  after  such  payment,  a  right  of  action  against  the  person 
who  wrongfullj'  caused  the  fire  and  loss  to  the  amount  such  insur- 
ance company  paid  even  without  any  formal  assignment  by  the  as- 
sured of  his  claim  against  the  party  primarily  liable.  And  the 
■courts  have  likewise  been  very  firm  in  supporting  the  right  of  the 
insurance  company  to  bring  an  action  in  the  name  of  the  assured, 
and  will  not  allow  the  latter  to  defeat  such  action  even  by  a  re- 
lease or  discharge  of  the  person  by  whose  act  the  damage  was  oc- 
casioned. These  authorities  distinctly  affirm  this  position  on  the 
ground  that  the  assured,  by  accepting  payment  of  the  insurer,  sub- 
rogates the  latter  to  his  lights,  giving  such  insurer  full  authority 
to  sue  the  party  causing  the  loss  in  his  name.  And  where  the 
right  to  maintain  an  action  for  a  loss  by  fire  through  defendant's 
negligence  is  assigned  to  several  insurance  companies  jointly,  such 
oompanies  may  maintain  the  action  jointly.^ 

In  cases  where  the  amount  paid  under  the  policy  is  only  a  par- 
tial amount  of  the  actual  loss,  the  assured  stunds  in  the  relation  of 
a  trustee  to  the  assurer,  to  the  extent  of  the  amount  paid  under  the 
policy,  and  an  action  will  lie  against  him  therefor  in  the  name  of 
the  insurer,  or  a  court  of  equity  will,  in  certain  cases,  direct  pay- 
ment to  be  made  to  the  insurer  direct."*     Or  an  action  at  law  will 

^HartY.  Westerns.  Co., 23  Mete.  {Mass.)  99;  Monmouth  County  Fire  Ins.  Co.  v. 
Hutchinson,  21  N.  J.  Eq.  107;  Connecticut  Fire  Ins.  Co.,  v.  Railway  Co.  73  N.  T. 
399. 

^  Swarthout  v.  Chicago  &  North-western  Bailroad  Co.,  49  Wis.  525. 
'  Robert  v.  Traders^  Ins.  Co.,  ante. 
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lie  against  the  wrong-doer  in  tlie  name  of  the  assured,  even  after 
the  damages  have  been  paid  to  him. 

Settlement  -vritb.  assured  after  payment  of  loss  by  insurer. 

Sec.  501.  When  such  wrong-doer  knowing  that  the  insurer  has 
paid  the  whole  or  a  part  of  the  loss  under  a  policy  of  insurance 
upon  the  property,  settles  with  the  insured  and  takes  a  release 
from  him,  such  settlement  and  payment  is  treated  as  a  firaud  in 
law,  and  he  will  still  remain  liable  to  the  insurer  in  an  action,  in 
the  name  of  the  insured,  for  the  amount  paid  by  him  under  its 
policy .1  The  assured  may,  where  the  company  is  entitled  to  sub- 
rogation be  enjoined  from  settling  with  the  party  doing  the 
wrong.^ 

Assured  can  have  but  one  satisfaction. 

Sec.  502.  Therefore,  it  follows  that,  in  cases  where  the  insured 
has  also  a  remedy  for  his  loss  against  a  third  person,  he  may  pur- 
sue either  the  insurer  or  the  wrong-doer,  or  both  at  the  same  time, 
but  he  can  have  but  one  satisfaction  for  the  loss.  If  he  pursues 
the  wrong-doer,  and  collects  the  amount  of  his  loss  against  him, 
he  cannot  also  pursue  the  insurer.  Thereby  the  insurer  is  discharged. 
If  he  pursues  the  insurer,  and  secures  satisfaction  for  his  loss,  in 
whole  or  in  part,  from  him,  while  his  remedy  against  the  wrong- 
doer is  not  thereby  defeated,^  yet  he  stands  to  the  insurer  in  the 


1  In  Monmouth  Co.  F.  Ins.  Co.  v.  Hutchinson  et  al.,  21  N.  J.  Eq.  107,  the  plain- 
tifE  issued  to  one  Hutcliinson  a  policy  upon  his  dwelling-house,  which  was  worth 
much  more  than  the  amount  of  the  insurance.  The  house  was  destroyed  by  the 
negligence  of  the  Camden  and  Amboy  K.  E.  Co.,  and  the  insurer  paid  the  loss. 
The  railroad  company  paid  Hutchinson  S  2,000,  in  full  satisfaction  of  the  damages, 
and  took  a  release  from  him  therefor.  This  action  was  brought  jointly  against 
Hutchinson  and  the  railroad  company  by  the  insurer.  The  court  held  that  the  plain- 
tiff was  entitled  to  recover  against  the  railroad  company,  and  that  the  release  was 
no  bar  thereto  ;  that  the  settlement  made  with  the  assured  by  the  railroad  company, 
knowing  that  he  had  been  paid  the  amount  insured  by  the  plaintiff,  was  fraudulent 
and  void. 

2  Hartford  F.  Ins.  Co.  T.  Pennell.  2  111.  App.  609. 

2  Collins  T.  N.  r.  C.  B.  R.  Co.  o  Hun.  (N.  T.)  503  ;  Merrick  v.  Brainard,  34  N. 
T.  208  ;  Weber  v.  Morris  &  Essex  B.  B.  Co.  3.5  N.  J.  409  ;  Hayward  v.  Cain,  105 
Mass,  213  ;  Perrat  v.  Sheaver,  17  Mich.  4S.  Insurance  is  personal,  and  does  not 
inure  to  the  benefit  of  one  not  a  party  thereto.  Disbrow  v.  Jones,  Harring  (Mich.) 
Ch.  48  ;  Merrick  v.  Brainard,  38  Barb.  (K  T.)  574  ;  Hart  v.  Western  B.  B.  Co., 
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relation  of  a  trustee  to  the  extent  of  the  amount  paid  under  the  policy, 
and  cannot  release  the  right  of  action,  nor  the  action  itself,  if  one 
has  been  commenced',  so  as  to  defeat  the  rights  of  the  insurer  to 
reimbursement  from  any  recovery  from  such  wrong-doer  for  the 
injury  producing  the  loss.^ 

When  insurer  is  estopped  from  recovering  against  the  -wrong-doer. 

Sec.  503.  If  the  insurer  pays  the  loss  knowing  that  the  insured 
has  released  the  wrong-doer,  and  takes  an  assignment  of  the  in- 
surer's claim  against  the  wrong-doer  "  remaining  to  him  after  such 
settlement,"  it  is  a  recognition  of  the  settlement  and  release,  and 
the  insurer  takes  no  rights  under  it  against  the  wrong-doer.  But 
if  it  is  apparent  that  the  settlement  was  made  for  an  amount  less 
than  the  value  of  the  buildings,  with  the  understanding  that  such 
sum  together  with  the  amount  of  insurance  will  cover  the  loss,  the 
wrong-doer  is  not  thereby  discharged  from  liability  to  the  insurer. 
Thus,  in  a  New  York  ease,^  one  John  Martin  was  the  owner  of 
certain  buildings  and  premises  in  Orange  county  in  the  year  1872, 
and  on  the  20th  day  of  December  in  that  year  he  procured  them 
to  be  insured  against  fire,  by  the  plaintiff,  for  the  sum  of  $1,500. 
The  property  adjoined  the  railroad  of  the  defendant,  and  on  the 
13th  day  of  May,  1873,  the  buildings  were  destroyed  by  a  fire, 
which  had  its  origin  in  sparks  which  were  emitted  from  one  of  the 
locomotive  engines  running  on  the  defendant's  road.  On  the  10th 
day  of  September,  1873,  Martin  effected  a  settlement  with  the 
defendant  for  the  damages  he  claimed  to  have  sustained  by  reason 
of  negligence  in  setting  fire  to,  and  destroying  his  buildings,  and 
received  from  the  defendant  the  sum  of  f  2,100  in  money,  and  gave 
a  full  receipt  and  discharge  to  the  company  for  all  his  loss  and 
damage  by  the  fire  which  destroyed  his  buildings  containing  an 


ante;  Mason -v.  Sainsbury,  ante  ;  Morrison  v.     Bartholomew,  5  0.  C.  S.  (Sc.)  3d 
Series,  848. 

^  Yates  V.  Whyte,  4  Bing.  (N.  C. )  272  ;  Honore  v.  Lamar  F.  Ins.  Co.  51  111.  409  ; 
Mason  v.  Sainsbury,  3  Doug.  61  ;  Randall  v.  Cockran,  1  Yes.  Sr.  98  ;  Hart  v, 
Western  It.  R.  Co. ,  ante ;  Payne  v.  Rogers,  ante  ;  Quebec  F.  Ass.  Co.  v.  St.  Louis, 
7  Moore  P.  C.  C.  286.  But  it  is  held  in  Ohio,  that,  where  the  insurer  refuses  to 
prosecute  the  action,  it  can  claim  no  part  of,  nor  benefit  from,  the  recovery.  Nem- 
conib  v.  Cincinnati  Ins.  Co.  22  Ohio  St.  382.  Brighthope  R.  R.  Co.  v.  Rogers  7® 
Va.  443. 

2  Connecticut  Ins.  Co.  v.  Erie  R.  R.  Co.,  73  N.  T.  399. 
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express  provision  that  it  was  not  thereby  intended  to  discharge 
the  insurer.  In  August,  1873,  an  action  was  commenced  by  Martin 
against  the  plaintiff  to  recover  the  amount  of  his  insurance,  which 
resulted  in  a  judgment  in  favor  of  the  plaintiff  for  the  full 
amount  of  the  claim.  This  judgment  was  paid  by  the  plaintiff 
on  the  11th  day  of  February,  1874,  and  on  that  day  Martin 
executed  and  delivered  to  the  plaintiff  an  assignment  which 
contained  this  clause :  "  The  said  John  Martin  hereby  sells, 
assigns,  transfers  and  sets  over  to  the  said  insurance  com- 
pany all  claim,  demand  and  right  of  action  against  the  said 
Erie  Railway  Company  arising  out  of  the  fire  aforesaid,  which  he 
now  has,  or  which  may  have  remained  to  him  after  the  settlement 
of  the  claim  made  by  him  against  said  Erie  Railway  Company  as 
aforesaid."  The  plaintiff  brought  an  action  to  recover  the  sum  of 
$1,500,  the  amount  of  the  insurance  paid  by  the  plaintiff.  The 
case  was  tried  at  the  circuit,  where  a  verdict  was  rendered 
for  the  plaintiff,  which  was  set  aside  by  the  court,  and  the 
action  of  the  court  in  setting  aside  the  verdict  was  sustained 
by  the  general  term.^  But  the  Court  of  Appeal  reversed 
the  judgmentof  the  general  term,  and  sustained  the  verdict.^  The 
parties  may,  by  their  contract  defeat  this  right.  Thus  under  an 
open  policy  of  insurance  on  goods  while  in  transit  by  railroad,  it 
was  stipulated  that  the  insurance  company  should,  in  case  of  loss, 
be  subrogated  to  all  claims  against  the  carrier.  Certain  goods 
covered  by  the  policy  were  destroyed  in  a  railroad  collision,  having 
been  shipped  under  a  bill  of  lading  which  provided  that  in  case  of 
loss,  by  which  the  railroad  company  incurred  any  liability,  the 
railroad  company  should  have  the  benefit  of  any  insurance  which 
might  have  been  effected  on  the  goods.  It  was  held  in  an  action 
by  the  insured  against  the  insurance  company,  that  he  could  not 
recover,  having  by  the  bill  of  lading  defeated  the  right  of  subro- 
gation against  the  carrier  to  which  the  insurance  company  was 
entitled.^ 


ilOHun.  (N.  T.)  59. 

2  Conn,  etc.,  Ins.  Co.  v.  Erie  B.  B.  Co.,  73  IN".  Y.  390. 

"  Carstaira  v.  Mechanics  &c.  Ins.  Co.,  18  Fed.  Eep.  473. — ^Where  A.  employs  B., 
a  common  carrier,  to  transport  goods  to  C,  and  B.  employs  D.  to  transport  them 
part  of  the  way,  and  they  are  lost  in  transitu,  while  in  D.'s  possession  and  through 
his  negligence,  B.  is  liable  for  the  loss  to  A,  or  any  one  who  may  become  subro- 
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"When  mortgagor  assigns  policy  to  mortgagee. 

Sec.  504.  When  the  mortgagor  procures  the  mortgaged  premises 
to  be  insured,  and  assigns  the  policy  to  the  mortgagee,  the  mort- 
gagee takes  the  policy  subject  to  all  the  defenses  thereto  that  can 
be  made  against  the  mortgagor,  and  if  he  violates  any  condition 
of  the  policy,  it  is  fatal  to  the  right  of  recovery  of  the  mortgagee 
thereon.^  But  if  the  mortgagee  procures  the  property  to  be  in- 
sured in  his  own  name,  and  on  his  own  account,  the  rule  is  other- 
wise, and  the  mortgagee  will  not  be  responsible  for  the  acts  of  the 
mortgagor  in  the  use  of  the  premises,^  and  it  seems  that  such  is 
the  case  when  the  policy  is  assigned  to  the  mortgagee,  with  the 
consent  of  the  insurer,  under  such  circumstances  that  the  transfer 
can  be  said  to  create  a  new  contract  between  the  mortgagee  and 
the  insurer,  as  when,  in  the  case  of  insurance  in  a  mutual  company, 
he  is  required  to,  and  does,  execute  a  new  premium  note.^ 

As  the  mortgagor  has  no  interest  in  an  insurance  effected  upon 
the  mortgaged  premises  exclusively  by  the  mortgagee,  neither  has 
the  mortgagee  any  interest  in  an  insurance  effected  by  the  mort- 
gagor, and  cannot,  under  any  circumstances,  compel  payment  thereof 


gated  to  his  rights.  Where  a  carrier  hecomes  liahle  to  a  sliipper  for  the  loss  of 
goods,  and  an  insurer  pays  the  sliipper  the  amount  of  the  loss,  hecomes  subrogated 
to  his  riglits,  and  sues  the  carrier  for  the  damages  sustained,  the  carrier  cannot 
avail  himself  of  defenses  which  might  have  heen  interposed  by  the  insurer  in  an 
action  at  law  against  it.  Wiiere  goods  insured  "from  St.  Louis  to  New  Orleans" 
are  lost  while  being  transported  from  East  St.  Louis  to  St.  Louis,  preparatory  to  a 
iinal  start  by  the  carrier  which  has  undertaken  to  transport  them  to  New  Orleans, 
the  loss  is  within  the  terms  of  the  policy  for  the  purposes  of  such  a  case  ;  the  harbor 
of  St.  Louis  ought  to  be  regarded  as  extending  to  the  opposite  shore.  Sun  Mutual 
Ins.  Co.  V.  Mississippi  Valley  Transportation  Co.  (17  Fed.  Kep.  919). 

^  Franklin  Savings  Institution -v.  Central  etc.,  Ins.  Co.,  119  Mass.  240;  Foggy. 
Middlesex,  etc.,  Ins. Co.,  10  Cush.  (Mass.)  337  ;  Loring  v.  Manufacturers' ,  etc.,  Ins. 
Co.,  8  Gray  (Mass.)  28  ;  Hale  v.  Mechanics',  etc.,  Ins.  Co.,  6  G-ray  (Mass.)  169. 
But  contra,  see  Charleston  Ins.  Co.  v.  Neve,  2  M'Mullan  (S.  C.)  237,  where  a  party 
took  a  policy  of  insurance  upon  liquors,  groceries,  etc.,  and  the  same  day  on  which 
the  policy  was  executed,  permission  was  given  to  assign  the  policy  to  a  third  person, 
it  was  held,  that  the  party  to  whom  the  assignment  was  made  was  entitled  to  re- 
cover, to  the  amount  of  the  interest  he  had  in  the  policy,  notwithstanding  the  party 
to  whom  the  policy  was  granted  had  deprived  himself  of  his  right  to  recover  by  acts 
of  fraud. 

2  Foster  v.  Equitable  Ins.  Co.,  2  Gray  (Mass.)  241. 

^Foster  v.  Equitable  Ins.  Co.,  ante;  Tillouv.  Kingston,  etc.,  Ins.  Co.,  5  N.  T. 
•405. 
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to  himself  ia  discliarge  of  the  mortgage.  If  he  would  be  protected 
in  that  respect,  he  must  provide  therefor  by  taking  an  assignment 
of  a  policy  from  the  mortgagor,  or  take  a  policy  in  his  own  name.^ 
It  is  a  conceded  principle  of  law  that  the  underwriter,  in  a  policy 
of  marine  insurance,  who  has  paid  a  loss,  is  entitled  to  recover 
what  he  has  paid  of  the  carrier  who  caused  the  loss,  and  in  a  case 
involving  this  question  decided  in  the  Supreme  Court  of  the 
United  States,  it  was  held  that  this  doctrine  is  applicable  to  a  case 
of  fire  insurance  on  land ;  or,  that  where  goods  are  lost  in  the 
hands  of  a  carrier,  the  insurer  of  them  who  pays  to  the  assured  the 
amount  of  the  policy,  may  recover  in  the  name  of  the  assured  the 
amount  of  the  carrier;  and  this,  even  though  the  carrier  was 
.  guilty  of  no  actual  fault  or  negligence.  This  right  does  not  depend 
at  all  upon  the  privity  of  contract,  but  is  in  accordance  with  the 
principles  of  equity .^  As  between  the  insurer  and  carrier,  in  such 
case,  the  liability  to  the  owner  is  primarily  upon  the  carrier,  while 
the  liability  of  the  insurer  is  only  secondary.  The  insurer  stands 
to  the  owner  practically  in  the  position  of  a  surety,  and,  when  he 
has  indemnified  the  owner  for  loss,  he  is  entitled  to  be  subrogated 
to  all  the  means  of  indemnity  which  the  owner  had  against  the 
party  primarily  liable.^  The  underwriter  cannot  maintain  the 
action  in  his  own  name.  Being  dependant  upon  the  doctrine  of 
subrogation,  the  action  must  be  in  the  name  of  the  assured.  In  a 
Vermont  case,*  an  attempt  was  made  to  establish  a  converse  of  the 
rule  before  stated,  by  deducting  from  the  amount  of  a  recovery 
against  a  town  for  injuries  received  on  one  of  its  highways,  the  pro- 
ceeds of  an  accident  insurance  policy  held  by  the  injured  party. 


1  McDonald  v.  Black,  20  OMo,  185  ;  Wilson  v.  Hill,  3  Met.  (Mass.)  66  ;  Hancox 
V.  Fishing  Ins.  Co.,  3  Sum.  (U.  S.)  132  ;  Columbia  Ins.  Co.  v.  Carpenter,  10  Pet. 
(U.  S. )  507  ;  Powell  v.  Innes,  11  M.  &  W.  10  ;  Carpenter  v.  Providence,  etc.,  Ins. 
Co.,  16  Pet.  (U.  S.)  495  ;  Concord,  etc.,  Ins.  Co.  v.  Woodbury,  45  Me.  447  ;  White 
T.  Brown,  2  Cush.  (Mass. )  413  :  Gushing  v.  Thompson,  34  Me.  496. 

2  Hall  V.  Nashville,  ete.,  R.  B.  Co.,  13  Wall  (U.  S.)  367. 

=  Randall  v.  Cochran,  1  Ves.  Sr.  98  ;  Clark  v.  Blything,  2  B.  &  C.  254  ;  Yates  t. 
Whyte,  4  Bing.  (N.  C. )  272  ;  Mason  v.  Sainshury,  3  Doug.  60  ;  Rockingham  Mut. 
F.  Ins.  Co.  V.  Bosher,  39  Me.  253  ;  Peoria  Ins.  Co.  v.  F)-ost,  37  III.  333  ;  Conn. 
Mut.  Life  Ins.  Co.  v.  N.  Y.  &  N.  H.  R.  R.  Co.,  25  Conn.  265. 

*  Harding  v.  Townsend,  43  Vt.  435. 
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But  the  court  held,  that  the  liability  of  the  town  was  primary,  and 
that  it  was  therefore  not  entitled  to  the  reduction.^ 


^  Plympton  v.  Ins.  Co.,  43  Vt.  497  ;  Mason  v.  Sainshury,  3  Doug.  61  ;  Clark  v. 
The  Inhabitants  of  the  Hundred  of  Blything,  Q.  B.  &  C.  254,  9  Eiig.  Com.  L.  7Y  ; 
Tates  V.  Wliyte  et.  al.,  4  Bing.  (N.  C.)  272  ;  The  Propeller  Monticello  v.  Mollison, 
17  How.  (U.  S.)  152  ;  but  see  Pym..  Admr.  v.  The  Great  Northern  Hallway  Co.,  4 
B.  &  S.  896,  where  one  of  the  counsel  referred  to  Hicks  v.  The  Newport,  etc.  B.  M. 
Co.,  a  nisiprius  case  where  a  contrary  rule  was  adopted  by  Lord  Campbell. 
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CHAPTER  XVII. 

KEFORMATION  OF  POLICIES. 

Sec.  505.  When  policy  will  be  reformed. 

Sec.  506.  Must  be  shown  not  to  embody  the  contract  made. 

Sec.  507.  Acceptance  does  not  of  itself  estop  assured. 

Sec.  508.  Must  be  mutual  mistake. 

Sec.  509.  Remedy  must  be  sought  before  final  judgment. 

Sec.  510.  Application  may  be  made  after  loss. 

■When  policy  ■will  be  reformed. 

Sec.  514.  Where  the  terms  of  the  contract  are  plain  and  dis- 
tinct, and  the  actual  intention  of  the  insurer  and  insured  is  not 
doubtful,  a  policy  issued,  either  by  fraud  or  mistake,  that  does  not 
comply  with  the  terms  of  the  order  therefor,  or  embody  the  real  in- 
tention of  the  parties  thereto,  may  be  reformed  in  equity,  or  in 
those  states  where  the  court  is  permitted  to  exercise  the  functions 
of  a  court  of  law  and  equity,  instanter,  upon  trial. ^  But,  in  order 
to  entitle  the  party  to  this  relief,  the  policy  must  materially  vary 
from  the  real  contract  of  the  parties,^  and  the  variance  must  be 


^  Delaware  Ins.  Co.  v.  Hogan  2  Wash.  C.  C.  (U.  S.)  4  ;  Motteaux  v.  The  London 
Assurance  Co. ,  1  Atk.  545  ;  Collett  v.  Morrison,  9  Hare,  162  ;  Henkle  v.  Royal  L. 
Ins.  Co.,  1  Ves.  Sr.  317  ;  Cone  v.  Niagara  F.  Ins.  Co.,  62  N.  Y.  619  ;  Phoenix 
Ins  Co-  V.  Gurnee,  1  Paige  (N.  Y.)  Ch.  278  ;  Maher  v.  Hibernia  Ins  Co.,  67  K.  Y. 
283.  In  Equitable  Ins.  Co.  v.  Bearne,  20  Wall  (U.  S.)  494,  the  plaintiff  applied 
for  insurance  upon  his  vessel  for  a  voyage  from  Liverpool- to  Cuba  and  to  Europe 
via  Falmoxith,  at  a  rate  named,  and  the  company  offered  to  insure  at  a  somewhat 
higher  rate,  saying  :  "  It  is  worth  something,  you  know,  to  cover  the  risk  at  tlie 
port  of  loading  in  Cuba.  It  was  held  that,  under  an  insurance  issued  at  such 
higher  rates,  it  must  be  implied  that  the  port  of  loading  might  be  different  from 
the  port  of  discharge,  and  where  the  assured  accepted  this  offer,  and  told  the 
insurer  to  insure  at  and  from  Liverpool  to  Cuba  and  to  Europe  via  a  market  port, 
etc. ,  a  policy  which  insured  to  port  of  discharge  in  Cuba  and  Europe  via  market 
port,  etc. ,  did  not  conform  to  the  contract,  and  was  reformed  accordingly. 

2  DHaware  Ins.  Co.  v.  Hogan,  ante ;  lonides  v.  Pacific  P.  &  M.  Ins.  Co.,  L.  E. 
6  Q.  B.  674.  The  rule  applicable  to  this  class  of  cases  is  well  illustrated  in  the  fol- 
lowing case.  Thus,  in  Ilearne  v.  New  England  Mut.  Ins.  Co.,  10  Albany  Law  Jour. 
848,  the  United  States  Supreme  Court  considered  the  questions  involved  in  ref- 
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fully  made  out  by  the  clearest  evidence.^     The  real  intention   of 
the  parties,  at  the  time  when  the  policy  was  made,  will  control, 


erence  to  the  powers  and  duties  of  courts  in  reformation  of  a  contract  of  marine 
insurance,  which  was  entered  into  under  the  following  circumstances  :  On  tlie  7th 
of  May,  1866,  Hearne  made  his  application  by  letter  to  the  company  for  insur- 
ance. He  said  :  "The  barl:  Maria  Henry  is  chartered  to  go  from  Liverpool  to 
Cuba  and  load  for  Europe,  via  Falmouth  for  orders  where  to  discharge.  Please 
insure  $5,000  on  this  charter,  valued  at  S  16,000,  provided  you  will  not  charge  over 
four  per  cent,  premium."  On  the  9th  of  that  month,  the  company,  through  its 
president,  replied  :  "Your  favor  of  the  7th  is  at  hand.  As  requested,  we  have 
entered  $5,000  on  charter  of  bark  Maria  Henry,  Liverpool,  to  port  in  Cuba,  and 
thence  to  port  of  advice  and  discharge  in  Europe,  at  four  per  cent."  The  policy 
was  made  out  on  the  same  day,  and  described  the  voyage  as  follows :  "  At  and  from 
Liverpool  to  port  in  Cuba,  and  at  and  thence  to  port  of  advice  and  discharge  in 
Europe."  Thereafter  the  policy  was  delivered  to  the  assured  and  received  without 
objection.  The  vessel  was  loaded  with  coal  at  Liverpool,  and  proceeded  thence  to 
St.  lago  de  Cuba.  There  she  discharged  her  outward  cargo.  She  went  thence  to 
Manzanillo,  another  port  in  Cuba,  where  she  took  on  board  a  cargo  of  native  woods. 
On  the  17th  of  September,  1866,  she  sailed  thence  for  Europe,  intending  to  go  by 
Ealmouth  for  orders.  Upon  the  10th  of  that  month,  on  her  homeward  voyage,  she 
was  lost  by  perils  of  the  sea.  Due  notice  was  given  of  the  loss,  and  it  is  admitted 
to  have  occurred  as  alleged  in  the  bill.  The  company  refused  to  pay,  upon  the 
ground  that  the  voyage  from  St.  lago  de  Cuba  to  Manzanillo  was  a  deviation  from 
the  voyage  described  in  the  policy,  and  therefore  put  an  end  to  the  liability  of  the 
assured.  On  the  7th  of  December,  1868,  two  years  after  the  loss  occurred,  Heame 
brought  an  action  at  law  against  the  company.  The  court  held  that  he  was  not 
entitled  to  recover  by  reason  of  the  deviation  before  stated.  He  failed  in  his  suit. 
On  the  16th  of  January,  1871,  he  filed  his  bill,  and  prayed  therein  to  have  the  con- 
tract reformed  so  as  to  cover  the  elongated  voyage  from  St.  lago  to  Manzanillo. 
The  court  held  that  the  contract  was  not  entitled  to  be  reformed  to  meet  the  com- 
plainant's demand.  Swayxe,  J.,  who  delivered  the  opinion,  said:  "The  corre- 
spondence between  the  parties  constituted  a  preliminary  agreement.  The  answer  to 
Hearne's  proposal  was  plain  and  explicit.  It  admitted  but  of  one  construction.  He 
was  bound  carefully  to  read  it,  and  it  is  presiuned  he  did  so.  In  that  event  there 
was  as  Uttle  room  for  misapprehension  on  his  part  as  on  the  part  of  the  company. 
Such  a  result  was  hardly  possible.  There  is  nothing  in  the  evidence  which  tends 
to  show  that  any  occurred.  The  inference  of  full  and  correct  knowledge  is  inevit- 
able. It  is  as  satisfactory  to  the  judicial  mind  as  direct  evidence  to  the  same  effect 
would  be."  *  *  *  "  The  party  alleging  the  mistake  must  show  exactly  in  what 
it  consists,  and  the  correction  that  should  be  made.  The  evidence  must  be  such  as 
to  leave  no  reasonable  doubt  upon  the  mind  of  the  court  as  to  either  of  these  points. 
Beaumont  v.  Bramley,  1  F.  &  E.  41-50;  Marquis  of  Breadalbane  v.  Marquis  of 
Chandos,  2  M.  &  C.  711;  Fowler  v.  Fowler,  4D.  G.  &  Jones,  255;  Sells  v.  Sells,  1 
Dr.  &  S.  42;  Loyd  v.  Crocker,  19  Beav.  144.  The  mistake  must  be  mutual  and 
common  to  both  parties  to  the  instrument.  It  must  appear  that  both  have  done 
what  neither  intended.    Book  v.  Lord  Kensington,  2  K.  &  1. 753;  Eaton  v.  Bennet, 

^Head  v.  Providence  Ins.  Co.,  2  Cranch  (U.  S.)  127;   2  Jolin.  Ch.  (X.  Y.)  630; 
2  Cranch  (IT.  S.)  419;  Andrews  v.  Essex  F.  &  M.  Ins.  Co..  3  Mas.  (U.  S.)  6. 
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and,  as  it  prima  facie  is  presumed  to  embody  the  real  understand- 
ing of  the  parties,  the  evidence  to  overcome  it  must  be  clear,  direct 
and  conclusive.^    In  all  cases  where  the  variance  is  material,  and 


34  Beav.  196.  A  mistake  on  one  side  may  be  a  ground  for  rescinding,  but  not  for 
reforming  a  contract.  Mortimer  v.  Shortal,  2  Dr.  &  War.  572:  Sells  \.  Sells,  supra." 
The  complainant  claimed  that  there  was  a  usage  that  vessels  going  to  Cuba  might 
■visit  at  least  two  ports,  one  for  dischargg  and  the  other  for  reloading.  But  it  ap- 
peared that,  in  such  cases,  the  contract  of  insurance  was  expressed  so  as  to  allow 
such  a  course.  A  reformation  on  this  ground  was,  therefore,  denied.  The  court 
also  refused  to  decree  a  return  of  the  premium.  In  Equitable  Safety  Ins.  Co.  v. 
Hearne,  20  Wall  (U.  S.)  474,  a  reformation  of  the  contract  of  Insurance  was  allowed 
on  the  following  state  of  facts:  Hearne' s  proposition  to  the  company  was  by 
the  letter,  to  insure  the  bark  Maria  Henry,  "  voyage  from  Liverpool  to  Cuba  and 
to  Europe  uia  Falmouth."  The  company's  response  was  in  effect:  "We  will  in- 
sure as  proposed  by  you — Europe  to  Cuba — at  three  and  one-half  per  cent.  It  is 
worth  something,  you  know,  to  cover  the  risk  at  port  of  loading  in  Cuba."  But 
the  contract,  as  expressed  in  the  policy,  was  "  four  thousand  dollars  on  charter  of 
bark  Maria  Henry,  at  and  from  Liverpool  to  port  of  discharge  in  Cuba,  and  at  and 
hence  to  port  of  advice  and  discharge  in  Europe."  The  court  was  of  opinion  that 
the  true  contract  was :  "  This  company  hereby  insures  $  4,000  upon  the  charter  of  the 
bark  Maria  Henry,  as  proposed  by  the  assured,  from  Europe  to  Cuba  and  back  to 
Europe,  at  three  and  one-half  per  cent,  net,  the  premium  enhanced  to  cover  the  risk 
at  port  of  loading  in  Cuba."  Swa^'jce,  J.,  who  delivered  the  opinion,  said:  "  The 
intent  of  the  parties,  as  manifested,  is  the  contract.  Upon  any  other  construction, 
the  important  language  as  to  '  the  port  of  loading '  would  be  insensible  and  without 
effect.  No  other  interpretation,  we  think,  can  reasonably  be  given  to  it.  In 
Dickey  v.  The  Bait.  Ins.  Co.,  7  Cr.  327,  the  policy  insured  the  vessel  upon  a  voy- 
age '  from  Kew  York  to  Barbadoes,  and  at  and  from  thence  to  the  Island  of  Trini- 
dad, and  at  and  from  Trinidad  back  to  New  York.'  This  court  held  that  the  words, 
'  at  and  from '  protected  the  vessel  in  sailing  from  one  port  to  another  in  Trinidad 
to  take  in  a  part  of  her  cargo.  Makshall,  C.  J.,  said:  '  It  is  the  settled  doctrine 
of  the  courts  of  England  that  insurance  at  and  from  an  island,  such  as  those  in  the 
West  Indies,  generally  insures  the  vessel  while  coasting  from  port  to  port  for  the 
purpose  of  the  voyage  Insured.  He  refers  to  Bond  v.  Nutt,  2  Cow.  601,  and  to 
Thelluson  v.  Ferguson,  1  Doug.  360.  The  case  of  CruilcsTiank  v.  Janaen,  2  Taunt_ 
310,  is  to  the  same  effect.  These  authorities  fully  sustain  the  proposition  laid  down 
We  are  not  aware  that  their  authority  has  been  questioned.  They  show  the  just 
liberality  of  construction  which  obtains  where  contracts  of  insurance  are  involved. 
In  this  controversy,  the  clear  terms  of  the  preliminary  agreement  warranted  the 
court  below  in  overruling  the  departure  from  it  found  in  the  policy." 

I  Head  v.  Prov.  Ins.  Co.,  ante.  In  Mead  v.  The  Westchester  F.  Ins.  Co.,  64 
N.  Y.  454,  it  was  held  that  to  justify  a  court  of  equity  in  changing  the  language  of 
a  written  instrument  sought  to  be  reformed,  in  the  absence  of  fraud,  it  must  be  es- 
tablished that  both  parties  agreed  to  something  different  from  what  is  expressed  in 
the  writing,  and  the  proof  should  be  so  clear  and  convincing  as  to  leave  no  room 
for  doubt.  In  an  action  to  reform  a  policy  of  fire  insurance  upon  a  dwelling-house, 
the  alleged  mistake  was  that  an  adjoining  building  was  intended  to  be  insured  in- 
stead of  the  dwelling  described.    It  appeared  that  the  applicant  had  owned  both 
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seriously  affects  either  the  party's  remedy,  or  measure  of  recovery, 
application  to  reform  the  policy  should  be  made,  as,  except  it  be 
reformed,  except  in  exceptional  cases  hereafter  enumerated,  the 
contract  as  expressed  therein,  will  control.  The  real  intention 
of  the  parties  may  be  arrived  at,  as  well  by  showing  that  the 
agent  or  company  issuing  the  policy  knew  that  the  plaintiff  did  not 
intend  to  have  certain  provisions  in  the  policy  apply  in  a  given 
case,  as  by  a  contract  actually  expressed.  Thus,  where  a  policy  was 
issued  upon  a  building,  with  a  provision  that  "  if  the  premises  are  at 
the  time  of  insuring,  or  during  the  life  of  this  policy,  vacant,  unoccu- 
pied, or  not  in  use,  and  remain  thus  for  over  ten  days,  without  the 
-company's  consent  is  indorsed  hereon,  this  insurance  shall  be  void 
and  of  no  effect."  In  an  action  to  reform  the  policy,  it  was  shown 
that  the  agent,  at  the  time  of  issuing  the  'policy^  knew  that  the  build- 
ing was  vacant  and  would  prohahly  remain  so,  and  that  it  was  ex- 
pressly understood  that  it  would  remain  vacant  until  September, 
to  which  the  agent  consented,  it  was  held  that  this  amounted  to  a 
waiver  of  the  provision,  and  that  the  plaintiff  was  entitled  to  have 
his  policy  reformed,  by  having  the  company's  consent  indorsed 
thereon,  according  to  the  real  understanding  and  intention  of  the 
parties. 1     Without  a  reformation  of  the  policy,  however,  the  pro- 


buildings  and  had  lived  in  the  one  described;  that  defendant's  agent  had  insured 
the  furniture  therein;  tliat  he  had  insured  tlie  building  claimed  to  have  been  in- 
tended and  the  policy  was  then  outstanding.  He  had  the  description  of  both 
buildings  upon  his  books.  The  applicant  had  removed  from  the  dvcelling  to  the 
adjoining  building,  which  was  occupied  as  a  dwelling  and  paint  shop,  and  did  not, 
in  fact,  own  the  former.  The  agent,  however,  testified  that  he  supposed  that  he 
did.  The  premium  upon  the  dwelling  was  one  and  one-half  per  cent,  upon  the 
building  it  was  two  and  one-half.  The  application  was  by  letter  for  a  policy  on 
"  my  house."  The  agent,  thereupon,  made  out  the  policy  in  question  upon  the 
dwelling,  charging  one  and  one-half  per  cent.  The  building  was  burned.  The  only 
direct  evidence  to  establish  that  defendant  intended  to  insure  the  building  was  that 
of  the  agent  who,  in  answer  to  the  question,  "  To  what  property  do  you  understand 
this  letter  *  *  referred?"  answered,  to  the  property  burned.  Upon  his  cross- 
■examination  he  testified,  in  substance,  that  at  the  time  and  before  the  policy  was 
issued  he  was  in  doubt,  but  his  idea  was  it  was  on  the  dwelling  and  he  so  made  out 
the  policy.  It  was  held  that  the  facts  did  not  show  an  intent,  on  the  part  of 
defendant,  to  insure  the  building  burned,  and  did  not  justify  a  reformation  of  the 
policy. 

1  Cone  V.  Niagara  Ins.  Co.,  62  N.  T.  619.  In  Ben.  Franklin  Ins.  Co.  v.  Gillett 
85  Md.  215,  upon  an  application  for  a  fire  insurance  policy  the  insured  stated  to  the 
general  agent  of  the  company,  who  was  authorized  to  make  out  the  policy  in  ques 
tion,  that  the  property  was  leasehold,  and  requested,  that  it  should  be  so  described 
In  the  policy ;  but  through  the  mistake  of  the  agent  this  was  not  done,  and  his 
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vision  under  the  decisions  of  the  New  York  courts  would  have  ap- 
plied and  been  a  bar  to  a  recovery.  Thus,  where  commission 
merchants  applied  for  insurance  upon  property  in  their  warehouse^ 
and  the  company  issuing  the  policy  hnew  that  they  were  engaged 
in  commission  business,  and  the  policy  issued  contained  a  provision 
that  "  goods  held  in  trust  or  on  commission  are  to  be  declared  as 
such,  otherwise  the  policy  will  not  extend  to  cover  such  property," 
and  the  policy  was  not  reformed,  or  any  application  for  that  pur- 
pose made,  it  was  held  that  the  policy  must  be  construed  according 
to  its  terms,  and  that,  being  plain  and  unambiguous,  parol  evi- 
dence was  not  admissible  to  vary  its  import  or  meaning.  Coch- 
BAN,  J.,  in  passing  upon  this  point,  said :  "  The  appellees  con- 
tended, on  the  hypothesis  that  the  appellant  hnew  that  their  appli- 
cation was  to  be  for  insurance  on  all  the  goods  destroyed,  both 
their  own  and  those  held  on  commission,  that  the  policy  should 
be  so  construed  as  to  give  effect  to  that  intention,  or  in  other 
words,  that  the  extent  of  the  risk  underwritten  should  be  ascertained 
from  the  fact  stated,  and  not  from  the  terms  of  the  policy.  The 
rule  presented  in  this  proposition  we  think  cannot  be  applied  here. 
The  authorities  referred  to  sustain  the  construction  sought,  pres- 
ent facts  so  far  different  from  those  in  this  case,  as  to  involve 
other  principles.  In  all  of  them  the  construction  turned,  either 
upon  the  meaning  of  terms,  which  by  usage   or  custom  had  ac- 


omission  to  do  so  was  not  noticed  by  the  insured  till  after  the  loss  had  occurred. 
On  a  bill  filed  by  the  insured  to  have  said  mistake  corrected  and  the  policy 
reformed,  and  for  the  payment  of  the  amount  of  the  loss,  it  was  held  that 
under  the  circumstances  the  complainant  was  entitled  to  have  the  policy  re- 
formed so  as  to  make  it  exiiress  the  contract  of  the  parties,  and  to  a  decree  for  the 
amount  of  the  loss  sustained.  The  law  is  well  settled  that  where  the  general  agent 
of  a  company  is  intrusted  with  the  power  to  make  and  issue  policies,  and  the  in- 
sured fully  and  frankly  discloses  all  facts  material  to  the  risk,  and  the  agent  in 
making  out  the  policy  through  fraud  or  mistake  fails  to  state  such  facts,  such  error 
or  fraud  on  the  part  of  the  agent  cannot  be  relied  on  by  the  company  in  avoidance 
of  the  policy,  and  a  court  of  equity  ujpon  application  will  reform  the  policy  so  as  to 
make  it  express  the  real  contract  between  the  parties.  Inxurance  Co.  v.  Wilkinson, 
13  Wall.  (U.  S.)  222;  Inn.  Co.  v.  Mahone,  21  id.  152;  Savings  Bank  v.  Charter  Oak 
Co.,  31  Conn.  .517;  Rowley  v.  Empire  Ins.  Cd.,  30  N.  T.  550  ;  Columbia  Ins.  Co.  v. 
Cooper,  50  Penn.  331  ;  Masters  v.  Madison  Ins.  Co.,  11  Barb.  (N.  T.)  624  ;  Pecfe  v. 
New  London  Ins.  Co.,  22  Conn.  575.  In  an  action  upon  an  insurance  policy,  an 
averment  of  a  mistake  in  the  policy,  and  a  prayer  for  its  reformation,  give  jurisdic- 
tion in  equity  ;  if  the  policy  is  reformed,  the  court  will  retain  jurisdiction  to  decide 
all  the  issues,  issues  of  fact  being  tried  by  a  jury,  if  desired.  Hammel  v.  Queen  Ins. 
Co.,  50  Wis.  240. 
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quired  a  particular  sense,  or  on  evidence  that  the  insurer,  after  a 
full  disclosure  of  facts  material  to  the  risk  and  in  violation  of  an 
obligation  implied  therefrom,  neglected  to  insert  in  the  policy  such 
a  reference  to  those  facts  as  was  essential  to  its  validity  as  a  con- 
tract of  insurance.  Parol  evidence  was  admitted  in  one  class  not 
to  change  or  vary  the  contract,  but  to  explain  the  meaning  of  the 
terms  used,  and  in  the  other  to  prevent  the  insurer  from  obtaining 
the  advantage  of  a  contract  which,  through  his  fault,  would  other- 
wise have  been  without  obligation,  and  void.  The  policy  in  this 
case  is  entirely  consistent  with  the  terms  of  the  application,  free 
from  ambiguity  and  susceptible  of  a  consistent  construction  in  all 
its  parts,  and  if  there  was  mistake  or  error  in  the  insurance  effect- 
ed, it  does  not  appear  to  be  one  attributable  to  the  appellant,  nor 
such  as  to  authorize  us  to  look  beyond  the  terms  of  the  policy  in 
ascertaining  its  meaning  and  legal  effect.  We  think  it  cannot  be 
excepted  from  the  operation  of  the  general  rule  requiring  written 
contracts  to  be  interpreted  by  their  own  terms,  without  regard  to 
extrinsic  facts. -"^ 

The  appellees  appear  to  have  obtained  this  insurance  without 
making  any  specific  statement  of  the  nature  of  their  interest  in  the 
goods  destroyed,  and  had  there  been  no  express  condition  to  the 
contrary,  their  interest' in  the  goods  held  on  commission  might 
have  been  covered  by  the  policy,  for  upon  that  state  of  fact,  the 
material  question  would  have  been,  whether  the  failure  to  inform 
the  insured  that  the  goods  were  held  on  commission  would  have 
affected  the  risk,  and  the  admission  that  the  communication  of 
that  fact  would  not  have  changed  the  rate  of  premium,  might 
have  been  relied  on  as  concluding  it.  But  that  is  not  the  question 
here.  This  policy  expressly  provides  that  it  was  not  to  cover  goods 
held  on  commission  unless  they  were  so  declared,  or  as  we  under- 


1  Mumford  v.  Hallet,  1  Johns.  (N.  T. )  439  ;  Mellen  <fc  Nesmith,  v.  National  Ins_ 
Co.  1  Hall.  (K.  T.)  452  ;  Phil.  Ins.  47,  319.  In  Baldwin  v.  State  Ins.  Co-,  60  lowa^ 
497  ;  father  and  son,  combining  to  defraud  the  creditors  of  the  father,  caused  an  in. 
surance  policy  on  the  father's  property  to  be  taken  in  the  son's  name.  The  property 
was  burned.  It  was  held  that  the  court  would  not  order  the  policy  to  be  reformed 
so  that  the  father  might  sue  on  it  ;  that  the  son  could  not  recover  on  it,  for  want  of 
an  insurable  interest  ;  and  that  parol  evidence  was  inadmissible  to  show  that  it  was 
taken  for  the  father's  benefit.  In  this  case,  there  could  be  no  reformation  of  the 
contract  because  the  contract  expressed  precisely  what  the  parties  agreed  to,  and 
the  fact  that  the  contract  as  made  was  inoperative  was  the  misfortune  of  the  as- 
sured a-ainst  which  the  courts  could  afford  him  no  relief. 
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stand  it,  so  expressed  as  to  appear,  in  some  form,  in  the  description 
of  the  goods  intended  to  be  covered  by  it.  The  right  of  the  in- 
surer to  limit  the  extent  of  the  risk  by  that  condition  cannot  be 
doubted.i  And  as  we  must  presume,  from  the  acceptance  of  the 
policy,  by  the  appellees,  that  they  had  knowledge  of  that  condition, 
we  think  it  should  have  the  contemplated  effect  of  limiting  the 
risk  to  the  goods  which  belonged  to  them."  ^ 

Must  be  sho-wn  not  to  express  the  contract  made. 

Sec.  506.  The  same  rules  prevail  in  reference  to  the  reformation 
of  a  policy  of  insurance  as  to  any  other  contract.  The  court  can- 
not make  a  new  contract  for  the  parties,  hut  only  compel  such  a 
change  therein  as  makes  the  instrument  express  the  contract  actually 
made  hy  the  parties,^  and  conform  to  their  actual  intention  * — in  a 
word,  to  make  it  speak  and  set  forth  the  real  agreement  and  con- 
tract of  the  parties.^  The  jurisdiction  will  not  be  exercised,  ex- 
cept when,  through,  accident,  fraud  or  mistake,,  the  contract  has 
been  erroneously  set  forth.  If  it  embodies  the  contract  actually 
made,  the  fact  that  the  parties  acted  under  a  mistaken  idea  of  law 
or  equity,  or  even  of  facts,  will  not  entitle  a  party  to  this  relief- 
It  can  never  be  exercised  to  change  the  contract  actually  made. 
Therefore,  in  all  cases,  the  question  is,  does  the  instrument  embody 
the  actual  agreement  and  intention  of  the  parties?*  and  in   all 


1  Phillips  V.  Knox  Co.  Ins.  Co.,  20  Ohio,  174  ;  Brichta  v.  Lafayette  Ins.  Co.,  2 
Hall,  (N.  Y.)  372  ;  2  Am.  Lead.  Cas.  642. 

"  Baltimore  Fire  Ins.  Co.,  v.  Loney  et  al.  20  (Md.),  .3  Am.  Law  Reg.  (U.  S.)  651 ; 
see  also,  Peoria  M.  &  F.  Ins.  Co.  v.  Hall,  Mich.  3  id.  417. 

3  Dinman  v.  Providence,  etc.,  B.  B.  Co.,  5  K  I.  130;  Cassady  v.  Woodbury,  13 
Iowa,  113;  Vallette  v.  White  Water  Valley  Canal  Co.,  5  McLean  (U.  S.)  192. 

■•  Wyche  v.  Greene,  11  Ga.  159;  Clapton  v.  Martin,  11  Ala.  187;  Fowler  v. 
Adams,  13  Wis.  355;  Lockportv.  Cameron,  29  Ala.  355;  N.  T.  Ice  Co.,  v.  N.  West- 
em,  etc.,  Ins.  Co.,  31  Barb.  (K  T.)  72;  Clearey  v.  Babcock,  41  111.  271;  Shirley 
V.  Witch,  2  Oregon.  288;  Hall  v.  Claggett,  2  Md.  Ch.  151;  City  B.  B.  Co.  v.  Veder, 
17  Ohio,  385;  Longhurst  v.  Star  Ins.  Co.,  19  Iowa,  364. 

^'Wardy.  Camp,  28  Ga.  1i;  Nixon  Y.  Oareo,  28  Miss.  414;  iesson  v.  Atlantic 
Milt.  Ins.  Co.,  40  Mo.  33;  Oliver  v.  Commercial,  etc.,  Ins.  Co.,  2  Curtis  C.  C. 
(U.S.)  277. 

»  Kent  V.  Manchester,  29  Barb.  (N".  Y.)  595;  Leavitt  v.  Palmer,  3  N.  Y.  19;  Bin- 
man  y.  B.  B.  Co.,  ante.     In  Farmers'  Ins.  Co.  v.  Butler,  54  Md.  283;  the  policy  con- 
tained this  condition.     If  the  interest  of  the  assured  in  the  property,  whether  as 
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cases,  the  mistake  or  error  must  be  evidenced  by  undoubted  proof; 
It  must  be  clearly  and  unmistakably  established,  and  not  be  left 
doubtful  or  uncertain.!  It  will  not  relieve  against  mere  carelessness 


.owner,  trustee,  consignee,  factor,  agent,  mortgagee,  lessee  or  otherwise,  be  not 
truly  stated  in  the  policy,  then  and  in  every  such  case  the  policy  shall  be  void." 
The  property  was  insured  as  B.'s  property;  but  before  the  time  the  policy  was 
written,  B.  having  borrowed  §6,000  from  H.,  had,  instead  of  a  mortgage,  created  a 
ground  rent  in  his  favor  of  $  420  per  annum,  redeemable  on  payment  of  the  sum 
advanced,  being  in  effect  a  lease  for  ninety-nine  years.  This  fact  was  not  written 
on  the  policy.  B.  sued  at  law,  and  the  court  having  decided  that  he  could  not 
maintain  his  action  on  the  policy  unless  H.'s  Interest  was  described  in  it,  he  dis- 
missed his  suit  at  law  and  filed  a  bill  in  equity  to  reform  the  policy,  on  the  ground 
that  the  statement  of  the  existence  of  an  incumbrance  on  the  property  and  the  real 
interest  of  the  parties  intended  to  be  insured  was  emitted  by  the  inadvertence  and 
mistake  of  S.,  agent  of  the  appellant,  and  of  J.,  B.'s  agent,  to  whom  the  bill  alleged 
the  nature  of  H.'s  interest  was  known.  In  their  testimony  S.  and  J.  both  denied 
all  knowledge  of  H  's  interest.  It  was  held  that  there  not  being  a  mutual  mistake 
the  relief  prayed  could  not  be  granted.  Relief  will  be  granted  in  cases  of  written 
instruments  only  where  there  is  a  plain  mistake  clearly  made  out  by  satisfactory 
proof."  Story's  Eq.  Jur.,  §  loY;  Gillespie  v.  Moon,  2  Johns.  Ch.  (N".  Y.)  .505  ; 
Lyman  v.  United  Ins.  Co.,  2  id.  6-30;  Henkle  v.  Boyal  Assurance  Co.,  1  Ves.  Sen. 
S17.  Graff  v.  Eohrer,  .35  Md.  327;  Kearney  v.  Sascer,  37  id.  264.  The  theory 
Tipon  which  the  jurisdiction  is  founded  is  that  a  mistake  has  been  committed  whereby 
the  instrument  to  be  reformed  misrepresents  the  true  intent  of  the  parties.  This 
mistake  must  be  mutual  and  the  facts  necessary  to  prove  the  mistalie  must  be 
established  by  the  clearest  and  plainest  evidence,  Harrison  v.  Howard,  1  Ired.  Eq. 
(N.  C.)  4:01;£rady  v.  Parker,  4  id.  430;  Bailey  v.  Bailey,  8  Humph,  Tenn.  230. 

'  In  Mackenzie  v.  Coulson,  L.  K.,  8  Eq.  Cas.  368,  the  defendants,  who  were  iron 
merchants,  had  to  provide  for  the  carriage  of  some  iron  which  they  wanted  to 
transport  by  water,  and  desired  to  have  it  insured  as  well  from  rust  as  from  perils 
of  the  sea,  etc.  They  communicated  to  their  carriers  their  desire  to  have  such  a 
policy  effected,  and  the  carriers  communicated  with  an  insurance  broker,  who 
again  communicated  with  some  other  persons,  who  were  intermediate  agents 
between  the  insm-ance  broker  and  the  plaintiffs,  who  were  underwriters.  They 
(the  underwriters)  had  several  clerks  in  their  employ,  one  of  whom  entered  upon 
a  slip  of  paper  the  details  of  the  kind  of  insurance  wanted,  as  follows. 
"  Fleming,  Seymour  &  Co.  28  Oct.,  1867. 

Cash. 

Thomas  and  John,  Gloucester. 

£890  on  501  bundles  hoops— Plymouth. 
£40  r.  freight— H.  M.  Dockyard. 
So  valued  ; " 
and  took  the  slip  to  an  underwriting  agent,  who  asked  what  kind  of  hoops  they 
-were,  and  declined  to  underwrite  the  same  unless  the  insurance  was  made  free 
from  particular  average.     The  clerk  then  wrote  upon  the  slip  "  f.  p.  a."  and  took 
it  away,  and  the  underwriters  put  their  names  upon  the  slip,  each  for  a  certain 
amount.    The  slip  was  taken  back  to  the  office  of  his  employers,  by  the  clerk, 
and  another  clerk  filled  out  a  policy  in  the  common  form,  which  was  presented  to 
the  underwriters,  who  signed  it,  without  noticing  that  it  did  not  conform  to  the 
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on  the  part  of  either  party,  or  set  aside  or  change  a  policy  which 
has  been  accepted  in  good  faith  after  a  loss  has  been  sustained 
upon  it,i  but,  while  the  parties  remain  in  statu  quo,  it  will,  upon  a, 
proper  case,  where  it  appears  that  no  contract  has  in  fact  been- 
made — that  is,  that  the  minds  of  the  parties  have  never  met  upon 
the  terms  or  the  policy,  direct  its  surrender  upon  repayment  of  the 
premium.^ 

Acceptance  of  policy  does  not  of  itself  estop  the  assured. 

Sec.  507.  "When  it  appears  that  the  policy  does  not  embody  or 


provisions  of  the  slip.  Tlie  policy  was  sent  to  the  defendants,  who  paid  the  pre- 
mium thereon.  There  was  a  loss  under  the  policy,  and  an  action  having  been 
brought  upon  the  policy,  they  filed  a  bill  to  restrain  the  action,  setting  forth  that 
it  was  not  the  contract  they  entered  into,  and  asking  to  have  the  policy  corrected 
so  as  to  set  forth  the  provision  "free  from  particular  average."  The  relief  was 
refused  by  the  court,  upon  the  ground  that  the  policy  alone,  and  not  the  slip, 
embraced  the  contract  of  the  parties.  Sir  W.  M.  Jambs,  V.  C,  said:  "If  this 
contract  be  a  good  contract  in  law,  what  is  there  to  vary  it  in  equity  ?  If  all  that 
the  plaintiff  can  say  is,  '  we  have  been  careless,  whereas  the  defendants  have  not 
been  careless,"  it  is  useless  for  them  to  apply  to  this  course  for  relief.  The  defend- 
ants positively  say  they  would  not  have  accepted  the  policy  on  any  other  terms. 
It  is  too  late,  now  that  the  loss  has  been  incurred,  for  the  plaintiffs  to  set  aside 
the  policy  on  the  terms  of  paying  back  the  premium.  Courts  of  equity  do  not 
rectify  contracts;  they  may  and  do  rectify  instruments  purporting  to  have  been 
made  in  pursuance  of  the  terms  of  contracts  but  it  is  always  necessary  for  a  plain- 
tiff to  show  that  there  was  an  actual,  concluded  contract,  antecedent  to  the  instru- 
ment which  is  sought  to  be  rectified,  and  that  such  contract  is  inaccurately  depressed 
in  the  instrument.  In  this  instance,  there  never  was  any  contract  other  than  this 
policy  which  the  plaintiffs  have  signed.  I  certainly  will  not  be  the  first  judge  to 
extend  the  jurisdiction  of  this  court  in  the  way  which  is  sought  by  the  prayer  of 
this  bill.  There  is  no  class  of  documents  as  to  which  the  strictest  good  faith  is 
more  rigidly  required  in  courts  of  law  than  policies  of  insurance,  and  a  court  of 
law  may  safely  be  left  to  deal  with  the  circumstances  of  this  particular  policy. 
It  is  impossible  for  the  court  to  rescind  or  alter  a  contract  with  reference  to  the 
terms  of  negotiation  which  preceded  it.  The  plaintiff  cannot  escape  from  the  obli- 
gation of  the  contract  on  the  ground  that  they  verbally  informed  the  clerk  of  the 
defendant's  agent  something  different  from  what  they  afterwards,  in  writing, 
acceded  to.  Men  must  be  careful  if  they  wish  to  protect  themselves  ;  and  it  is  not 
for  this  court  to  relieve  them  from  the  consequences  of  their  own  carelessness."  See 
also  lonides  v.  Pacific  F.  &  M.  Ins.  Co.,  L.  K.  6Q.  B.  674;  Parsons  v.  Bignold,  15 
L.  J.  Ch.  379.  Where  an  agent,  without  any  fraudulent  design,  declares  the 
interest  on  whose  accoimt  it  is  obtained  in  the  wrong  person,  equity  will  correct 
the  mistake;  but,  if  made  with  a  fraudulent  purpose,  no  relief  can  he  had  in 
equity  by  the  principal.     Oliver  v.  Mut.  Com.  Ins.  Co.,  2  Curtis  C.  C.  (U.  S.)  277. 

1  Mackenzie  v.  Coulson,  ante. 

"Fowler  v.  The  Scottish  Equitable  Ins.  Co. ,  4  Jur.  K.  S.  1169. 
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«xpress  the  contract  of  the  parties,  and  the  party  seeking  the  re- 
lief has  not  understandingly  accepted  it  as  written,  it  may  be  re- 
formed :  ^  and  in  order  to  arrive  at  the  real  intention  and  contract 
•of  the  parties,  parol  evidence  is  admissible  of  all  that  was  said  and 
■done  by  the  parties  during  the  progress  of  the  negotiations.^ 

If  a  person  accepts  a  policy  of  insurance  without  dissent,  the 
law  presumes  that  he  knows  its  contents,^  but  this  is  a  mere  pre- 
sumption that  may  be  overcome  by  proof  that  he  did  not  in  fact 
know  the  contents  of  the  instrument,*  but  the  evidence  must  be 
such  as  shows  that  he  did  not  understandingly  accept  the  policy, 
as  that  he  did  not  compare  it  with  the  application  or  other  papers 


1  In  Bennett  v.  City  Ins.  Co.,  115  Mas?.  241.  In  Phcenix  Ins.  Co.  v.  Hoffheimer, 
46  Miss.  645,  a  bill  was  brought  to  reform  a  policy  of  insurance  under  the  follow- 
ing circumstances:  Sartorius,  the  agent  of  the  plaintiffs,  doing  business  both  by 
publication  and  sign,  stated  to  the  agent  of  the  company,  at  the  time  of  taking 
out  a  former  policy  in  another  company,  of  which  he  was  also  agent,  that  he  was 
doing  business  as  agent  of  the  appellees,  and  the  policy  was  issued  to  him  as 
.such  agent.  Afterward,  he  requested  the  same  agent  to  make  out  another  policy 
in  this  company,  as  the  first  was  made  out,  and  took  it  for  granted  the  agent  had 
done  so.  By  accident  or  mistake,  the  agent  omitted  or  neglected  to  insert  in  said 
policy  that  said  Sartorius  was  insured  as  agent.  The  court  held  that  "  a  court 
of  equity  has  authority  to  reform  a  contract,  where  there  has  been  an  omission 
■of  a  material  word  or  stipulation  by  mistake,  and  a  policy  of  insurance  is 
■within  the  principle.  But  a  court  ought  to  be  extremely  cautious  in  the  exercise 
of  such  an  authority.  It  ought  to  withhold  its  aid  where  the  mistake  is  not  made 
out  by  the  clearest  evidence."  And  that  a  court  of  equity  will  grant  relief  in 
cases  of  mistake  in  written  agreements,  not  only  when  the  fact  of  the  mistake  is 
expressly  established  but  is  fairly  implied  from  the  nature  of  the  transaction." 
Also,  that  "  parol  evidence  is  admissible  to  prove  the  mistake,  though  it  is  denied 
in  the  answer,  and  this,  either  when  the  plaintiff  seeks  relief  afiirmatively,  on 
the  ground  of  mistake,  or  when  the  defendants  sets  it  up  as  a,  defense,  or  to 
rebut  an  equity."  So  in  Keith  et  al.  v.  Globe  Ins.  Co.,  52  111.  518,  a  bill  was 
brought  to  reform  a  policy  that  had  by  mistake  been  issued  to  one  partner  when 
it  should  have  been  made  to  all.  The  bill  was  not  brought  until  after  a  loss 
under  the  policy.  The  court  decreed  its  reformation  upon  the  ground  that  the 
defendants  intended  to  insure  and  the  partner  intended  to  have  insurance  upon 
the  entire  interest  of  the  property. 

^Molierev.  Pennsylvania  F.  Ins.  Co.,  5  Rawle  (Penn.)  342;  National  Traders' 
BankY.  Ocean  Ins.  Co.,  62  Me.  519;  Motteaux  v.  London  Assurance  Co.,  1  Atk. 
545;  Woodbury  Savings  Bank  v.  Charter  Oak  Ins.  Co.  31  Conn.  517;  North 
America  Ins.  Co.  v.  Whipple,  2  Biss.  (U.  S.)  418;  Malleable  Iron  Works  v. 
J'hoenix  Ins.  Co.,  25  Conn.  465;  Bennett  v.  City  Ins.  Co.,  115  Mass.  241. 

8  Monitor  Mut.  F.  In.s.  Co.  v.  Buffum,  115  Mass.  843. 

^Motteaux  v.  London  Assurance  Co.,  1  Atk.  545. 
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from  which  it  was  drawn,^  or  that  it  was  received  by  a  third  per- 
son,^ or  by  himself  and  put  away  without  examination,^  or  that  he 
relied  upon  the  knowledge  of  the  insurer  and  supposed  he  had  cor- 
rectly drawn  it.*  Thus  it  has  been  held  that  a  policy  should  be 
reformed  when  there  was  a  mistake  in  the  duration  of  the  risk,^  or 
in  reference  to  the  risk  itself,  as,  when  it  does  not  cover  the  risk 
contracted  for,^  or  as  to  the  person  or  persons  to  whom  the  policy 
should  be  issued,  or  misdescribes  the  interest  of  the  assured,''  or 
when  the  premises  or  property  is  wrongly  described  as  where  ap- 
plication was  made  for  insurance  "  on  a  two  story  and  a  half  grist 


1  Molteaux  v.  London  Ass.  Co.  ante. 

'^Bennett  v.  City  Ins.  Co..  115  Mass.  241. 

^Motteatix  v.  London  Ass.  Co.,  ante. 

^Sriosov.  Pacific  Mut.  Ins.  Co.,  4  Daly  (N.  Y.)  246;  Van  TuylTr.  Westchester 
Ins  Co.,  55  N.  T.  657;  Weed  v.  Schenectady  Ins.  Co.,  1  Lans.  (N.  Y.)  452. 

^  North  American  Ins.  Co.  v.  Wliipple,  2  Biss.  (IT.  S.)  418. 

^  Bates  T.  Gragham,  2  Salk.  441;  Equitable  Ins.  Co.  v.  Hearne,  20  Wall.  (U.  S.) 
494;  Lippincott  v.  Ins.  Co.,  3  La.  546;  Delaware  Ins.  Co.  v.  Hogan,  2  Wash.  C.  C. 
(U.  S.)  4;  Motteaux  v.  London  Ass.  Co.,  ante;  National  Traders'  Bank  v.  Ocean 
Ins.  Co.,  62  Me.  519. 

'  Oliver  Y.  Mut.  Com.  Ins.  Co.,  2  Curtis  (U.  S.)  277;  Keith  v.  Globe  Ins.  Co.,  52 
111.518;  4  Am.  Kep.  624;  Woodbury  Savings  Bank  v.  Charter  Oak  Ins.  Co.,  31 
Conn.  517;  Phoenix  Ins.  Co.  v.  Hoffheimer,  46  Miss.  645;  Franklin  Ins.  Co.  t. 
Hewitt,  3  B.  Mon.  (Ky.)  231.  A.,  a  member  of  the  firm  of  A.,  B.,  &  Co.,  who 
■were  the  owners  of  cotton,  communicated  the  facts  touching  its  ownership,  situa- 
tion, value,  and  risk,  so  far  as  he  knew  them,  to  C.  a  duly  accredited  agent  of  an 
insurance  company;  and  thereupon  the  company,  throughC,  entered  into  a  verbal 
agreement  with  A.,  acting  for  and  on  behalf  of  the  firm,  to  insure  for  a  certain 
period  the  cotton  for  its  whole  value  against  loss  by  fire,  at  a  premium  which  was 
subsequently  paid  to  the  company.  A.  assented  that  the  insurance  should  be 
made  in  his  name,  upon  the  representation  and  agreement  of  C.  that  the  entire 
interest  of  the  firm  in  the  cotton  would  be  thereby  fully  protected.  The  cotton 
was  burnt  within  the  specified  period.  The  policy  was  then  issued  and 
delivered  to  A.,  who,  being  at  once  advised  by  his  attorneys  that  it  in 
terms  covered  his  interest,  but  not  that  of  the  firm,  forthwith  requested 
the  company  to  correct  it,  so  that  it  should  conform  to  the  agreement. 
The  company  having  declined  to  do  so,  A.,  B.,  &  Co.  filed  their  bill  against 
it,  praying  that  the  policy  be  reformed,  and  for  a  decree  for  the  sum  so  in- 
tended to  be  insured  on  the  cotton.  It  was  held,  that  the  acceptance  of  the 
policy  was  not  such  as  waived  any  right  of  A.,  B.,  &  Co.  under  the  agreement  cover- 
ing their  interest  in  the  cotton  which  A.,  in  their  behalf,  had  made  with  the  com- 
pany, and  that  they  were  entitled  to  the  relief  prayed  for.  Snell  v.  Atlantic  Ins. 
Co.,  98  U.  S.  (8  Otto)  85. 
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mill,"  and  the  policy  described  it  as  "  a  frame  mill  house  two  and 
a  half  stories  high,  privileged  as  a  grist  mill  only,"  i  or  where  the 
amount  of  the  insurance  is  not  as  agreed,^  or  where  conditions  not 
agreed  upon,  and  inconsistent  with  the  business  are  imposed,^  or 
any  error,  mistake  or  condition  exists  in  the  policy  that  does  not 
express  the  real  contract  made  by  the  parties.  The  fact  that  the 
policy  has  been  for  a  long  time  in  the  plaintiff's  possession,  and 
that  a  loss  has  occurred  before  any  move  for.  a  change  therein  was 
made,  is  a  strong  circumstance  to  establish  the  assent  of  the  in- 
sured to  the  policy  as  received,*  and  sometimes  will  estop  him  from 
the  benefits  of  this  remedy,  yet  if  the  laches  are  satisfactorily  ex- 
plained, the  policy  will  be  reformed  and  made  to  accord  with  the 
real  contract  and  intent  of  the  parties,^  and  the  remedy  is  open  to 
either  party .^     The  party  seeking  relief  takes  the  burden  of  estab- 


''■  Phoenix  Fire  Ins.  Co.  v.  Gurnee,  1  Paige  Ch.  (N.  Y.)  278;  S.  P.  Molierev. 
Penn.  F.  Ins.  Co.,  5  Kawle  (Penn.)  342. 

^Bidwell  V.  Astor  Mut.  Ins.  Co.,  16  N.  T.  263. 

'Van  Tuylv.  Westchester  F.  Ins.  Co.,  55  N.  T.  657;  Malleable  Iron  Works  v. 
Phoenix  Ins.  Co. ,  25  Conn  465. 

^Bidwell  V.  Astor  Mut.  Ins.  Co.,  16  N.  T.  263. 

'  Woodbury  Savings  Bank  v.  Charter  Oak  Ins.  Co.,  31  Conn.  517;  Malleable  Iron 
Works  y.  Phoenix  Ins.  Co.,  25  Conn.  465;  Law  v.  Warren,  Q  Ir.  Eq  299 ;  JBates  v. 
Orabham,  2  Salk  444. 

*  Woodruff  V.  Columbus  Ins.  Co.,  5  La  An  697;  No  American  Ins.  Co.  v.  WJiip- 
ple,  ante.  In  Woodbury  Savings  Bank  v.  Charter  Oak  Ins.  Co. ,  31  Conn.  517,  P. 
was  the  agent  of  the  defendant  at  New  Haven,  and  B.  was  agent  there  for  several 
other  insurance  companies.  The  practice  between  P.  and  B.  was,  if  B.  met  with 
property  which  would  not  he  insured  by  any  of  the  companies  he  represented,  to 
make  application  through  P.  to  some  company  for  which  P.  was  agent,  and  when 
the  policy  was  issued  P.  and  B.  divided  the  commissions.  This  was  a  general 
custom  among  insurance  agents  well  linown  to  the  officers  of  insurance  companies 
generally,  and  to  tliis  company  in  particular.  P.'s  companies  furnished  him  with 
applications,  renewals,  and  policies  signed  in  blank,  some  of  which  he  delivered 
to  B.,  who  represented  that  he  was  the  agent  of  P.,  and  as  proof  thereof  exhib- 
ited the  blank  renewals,  policies,  anil  applications.  W.  was  mortgagee  of  certain 
property,  and  the  mortgagors  had  become  insolvent.  S.  was  directed  by  W.  to 
procure  insurance  to  protect  the  mortgagee's  interest.  He  stated  his  object  to  B. ; 
said  that  he  did  not  know  the  situation  of  the  property;  that  he  understood  the 
title  of  it  was  in  dispute;  requested  liim  to  examine  it  and  to  procure  for  the 
mortgagee  a  policy  in  proper  form  to  insure  and  protect  the  mortgage,  of  which 
he  (S.)  was  no  judge  himself.  B.  undertook  to  do  so,  and  stated  to  P.  the  sub- 
stance of  what  S.  had  communicated  to  him.     P.  and  B.  examined  the  property, 
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lishing  not  only  the  error,  but  the  real  nature  of  the  contract,^  and 
he  must  show  this  by  clear  and  conclusive  evidence,^  and  it  must 
also  appear  that  the  contract,  as  proved,  wsls  understood  by  both 
parties,^  as  if  it  is  shown  that  both  parties  were  laboring  under  a 
mistake  as  to  the  matter,  there  is  no  contract  to  reform,  as  the 
minds  of  the  parties  never  met.*  The  fact  that  the  assured  made 
a  mistake,  that  led  to  the  issue  of  the  policy  in  an  erroneous  form, 
will  not  warrant  its  reformatioi^  because  the  policy  is  as  the  in- 
surer supposed  it  was  to  be,  and  he  has  never  contracted  for  any- 
thing different,  and  as  the  court  has  no  power  to  compel  a  change 
in  the  real  contract,  but  only  to  correct  the  written  evidence  of  it 


took  measurements  of  it,  and  made  inquiries  of  persons  whom  they  found  on  the 
premises.  B  delivered  to  S.  a  blank  application  for  him  to  sign,  the  heading  was 
filled  in  with  the  names  of  S.  B.  and  B.  (tlie  mortgagors),  the  amount  to  be 
insured,  premium,  and  the  amount  of  the  mortgage;  after  the  name  S.  B.  and  B., 
the  words  "or  assigns"  were  added  by  S.,  who  signed  it  and  delivered  it  to  B., 
who  carried  it  to  P.,  and  togetlier  they  completed  the  application.  P.  made  a 
policy  insuring  S-  B.  and  B.,  loss,  if  any,  payable  to  W.,  and  delivered  it  to  S., 
who  took  it,  supposing  that  it  would  insure  the  mortgagee's  interest.  Before  the 
policy  was  made,  S.  B.  and  B.  made  another  mortgage  to  another  person,  which 
was  foreclosed,  and  S.  B.  and  B,  conveyed  all  their  equity  of  redemption  to  a 
third  person.  Held,  public  policy  and  the  protection  of  the  community  require 
that  local  agents  of  insurance  companies,  in  giving  aid  to  applicants  for  insurance, 
shall  be  deemed  the  agents  of  the  insurance  companies,  and  not  agents  of  the 
applicants,  and  therefore  the  companies  are  bound  by  the  acts  of  local  agents 
whenever  that  can  be  done  consistently  with  the  evidence  and  the  rules  of  law  ; 
that  P.  and  B.  were  to  be  regarded  as  agents  of  the  insurer  in  making  the  pre- 
liminary contract  to  insure  •■  that  B.  was  the  agent  of  the  company,  for  he  was  em- 
ployed by  P.  in  piusuance  ox  a  general  custom  which  prevailed  among  local  agents, 
which  was  known  and  approved  by  companies  in  general,  and  this  one  in  particular; 
that  the  case  was  to  be  regarded  as  one  where  there  was  an  agreement  to  insure  the 
mortgagees  on  their  interest  as  mortgagees  in  the  property  in  queston  ;  that  it  was 
a  case  of  mutual  mistake  as  to  the  proper  mode  of  filling  out  the  papers,  for  the 
application  was  made  in  the  wrong  name  and  the  policy  issued  to  the  wrong 
person  ;  they  would  have  been  made  out  right  if  the  agents  had  known  how  to 
make  them,  and  it  was  immaterial  whether  the  mistake  was  one  of  fact  or  of  law  ; 
hence  the  complainants  were  entitled  to  a  decree  correcting  the  mistakes  and  pro- 
hibiting the  insurer  from  producing  evidence  to  show  that  the  property  described 
in  the  policy  was  not  the  property  of  the  complainants. 

'  Woodruff  V.  Columbus  Ins.  Co.,  ante. 

2  Carpenter  v.  Providence,  etc.,  Ins.  Co.,  16  Pet.  (IT.  S.)  495. 

3  JV.  Y.  Ice  Co.  V.  JST.  West'n  Ins.  Co.,  31  Barb.  (N.  T)  72. 

*  N.  T.  Ice  Co.  V.  N.  West'n  Ins.  Co.,  ante  ;  Guernsey  y.  American  Ins.  Co.,  17 
Minn.  104. 
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BO  as  to  embody  the  real  contract  made,  it  has  no  power  under 
such  circumstances  to  compel  a  change.^ 

It  must  ap-pear  that  the  policy  does  not  embody  the  contract  as 
made,  and  if  both  parties  were  laboring  under  a  mistake,  there  is, 
of  course,  no  contract  to  reform.  Thus,  where  a  policy  was  made 
to  cover  goods  in  buildings  Nos.  189  and  191  Water  street,  and 
the  goods  were  destroyed  in  187,  same  street,  the  court  refused  to 
reform  the  policy,  because  it  did  not  appear  that  the  insurer  at 
any  time  knew  or  understood  that  the  property  was  in  187.^  So 
in  a  case  where  the  application  called  for  insurance  "  on  his 
dwelling  house,  household  furniture  therein,  barn  and  shed  ad- 
joining, grain  therein,  on  his  hay  and  other  fodder  therein,  live 
stock  and  farming  utensils  therein,"  and  the  policy  followed  the 
application,  the  court,  upon  proof  that  the  application  was  made 
through  an  agent  to  agree  with  the  terms  of  another  policy,  ex- 
hibited to  the  agent,  which  covered  property  anywhere  on  the 
farm,  and  that  the  application  was  made  by  the  agent,  and  signed 
by  the  plaintiff  without  reading,  and  that  the  policy  was  received 
and  not  read  until  after  the  fire,  the  court  refused  to  reform  the 
policy,  because  it  did  not  appear  that  the  insurer  understood  the 
contract  in  the  same  way  that  the  insured  did.^  So  where  a 
policy  previously  existing  had  permission  endorsed  thereon  for 
other  insurance,  and  before  its  expiration,  application  was  made 
for  its  renewal,  but  instead  of  renewing  it  by  renewal  receipt,  a 
new  policy  was  issued,  and  the  permission  for  other  insurance 
omitted  by  the  direction  of  the  company,  and  the  assured  accepted 
the  policy,  and  on  two  or  three  occasions  had  presented  it  to  the 
company  for  changes  in  certain  respects,  but  never  had  called  at- 


1 N.  Y.  Ice  Co.  V.  N.  W.  Ins.  Co.,  31  Barb.  (N.  T.)  72  :  Cooper  v.  Farmers'  Ins. 
■Co.,  50  Penn.  St.  299. 

^  Severance  v.  Continental  Ins.  Co.,  5  Biss  (U.  S. )  156.  In  Cooper  v.  Farmers' 
Ins.  Co.,  50  Penn.  St.  299,  the  assured  incorrectly  stated  the  incumbrances,  and 
upon  application  to  reform  the  contract  upon  the  ground  that  the  assured  made  a 
mistake  in  that  respect,  the  court  denied  the  relief,  although  the  agent,  who  only 
had  authority  to  take  applications,  filled  out  the  application,  and,  knowing  the 
lacts,  erroneously  stated  the  incumbrances.  In  order  to  entitle  a  party  to  have  a 
policy  or  any  other  contract  reformed  upon  the  ground  of  mintake,  it  must  be 
mutual,  and  violate  the  understanding  of  both  parties  ;  and  the  evidence  to  estab- 
lish it  must  be  clear  and  unequivocal.  Davega  v.  Crescent,  etc.,  Ins.  Co.,  1  La  An. 
228. 

'  Guernsey  v.  American  Ins.  Co.,  17  Minn.  104. 
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tention  to  this  omission,  but,  after  a  loss,  applied  for  a  reforma- 
tion of  the  policy  by  the  insertion  of  permission  for  other  insur- 
ance, the  court  refused  to  reform  it,  as  no  contract  for  such  per- 
mission appeared  to  have  been  made,^  but  if  such  omission  is  the 
mistake  or  fault  of  the  insurer,  and  no  laches  are  shown  on  the 
part  of  the  assured,  amounting  to  an  acceptance,  the  court  will  re- 
form the  policy,  and  it  would  seem  in  the  case  last  referred  to, 
that  the  plaintiff  had  a  right  to  expect  that,  as  he  applied  for  a 
renewal  of  a  policy  containing  such  permission,  if  a  new  policy 
was  issued,  it  would  contain  the  same  matter  that  was  contained 
in  the  other,  and  that  if  the  assured  neglected  to  notify  the  as- 
sured of  such  omission,  and  he  innocently  accepted  the  policy,  re- 
lying upon  the  insurer's  good  faith  that  it  would  be  made  as  ap- 
plied for,  he  was  entitled  to  a  reformation  of  the  contract,  and  a 
refusal  to  direct  it  was  inequitable  and  unjust.^ 

Must  be  mutual  mistake;  mistake  on  one  side  not  enough — Illustrations. 

Sec.  508.  Thus  it  will  be  seen,  that  policies  of  insurance  can- 
not be  reformed  except  to  express  the  contract  really  made.  And 
if  the  parties  mutually  misunderstood  each  other,  it  cannot  be  re- 
formed to  accord  with  the  understanding  of  either  because  no  con- 
tract was,  in  fact,  made.  The  fact  that  the  assured  made  a  mis- 
take does  not  entitle  him  to  relief,  because  the  insurer  made  the 
contract  as  the  insurer  represented  matters  to  be,  and  there  is  no 
mistake  in  the  contract.  So  relief  will  be  denied  after  the  statute 
of  limitations  has  run  upon  the  policy,  or  if  the  limitation  iixed  by 
the  policy  for  the  bringing  of  an  action  thereon  has  expired,  or 
when,  by  the  exercise  of  due  diligence,  the  mistake  ought  to  have 
been  discovered.^ 

If  a  person  accepts  a  policy,  which  was  obtained  upon  an  appli- 
cation made  by  a  third  person,  without  his  knowledge,  which  mis- 
describes  the  use  to  which  the  property  is  devoted,  although  he  is 
ignorant  of  the  misdescription  so  made  by  such  person,  and  that 
the  insurers  were  misled  thereby,  yet  the  policy  is  inoperative  and 
void,  although  such  misrepresentation  was  accidental,  unintention- 


1  McHugh  V.  Imperial  F.  Ins.  Co..  48  How.  Pr.  (N.  T.)  230. 

^  Barrett  v.  Union  Ins.  Co.,  Y  Gush.  (Mass.)  175. 

^  Dodge  Y.  Essex  Ins.  Co.,  12  Gray  (Mass.)  65  ;  Hough  v.  Richardson,  3  Story 
(U.  S.)  369  ;  Brooksbank  v.  Smith,  2  T.  &  Call.  5S. 
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tional  and  without  fraudulent  intent.     The  insurers,  being  misled 
thereby,  are  not  bound.     In  the  language  of  Ames,  J.,i  "  The  mis- 
representation takes  away  the  foundation  of  the  policy,  and  as  it 
was  an  affirmation  of  a  fact  as  then  existing,  it  is  enough  to  pre- 
vent the  policy  from  taking  effect  as  a  contract.     The  minds  of 
the  parties  have    not   met. "     Thus,  in  the    case  referred  to,  an 
insurance  broker  solicited  insurance  upon    the    plaintiff's    organ 
factory.     He    was    told  that  insurance  was  desired,  but  that  no 
more  than  a  certain  rate    named  would  be  paid  therefor.     The 
broker  afterwards  partially  filled  up  an  application  and  took  it  to 
one  Mo  wry,  an  agent  for  the  defendant,  and,  in  answer  to  the 
question,  "  what  is  manufactured,  and  of  what  material ;  are  wood 
shavings  made  on  the  premises?"  he  told  Mowry  that  it  was  used 
as  an  organ  and  melodeon  factory,  but  he  believed  that  a  small 
part  of  it  was  sometimes  to  be  used  as  a  machine-shop.     Mowry 
answered  the  question  by  writing  "machinery,  "  and  the  policy  was 
issued  as  upon  "  a  machine-shop,"  and  was  accepted  and  paid  by  the 
plaintiff,  without  objection  or  notice  to  the  defendants  of  the  error. 
A  loss  happening  under  the  policy,  it  was  held  that  no  recovery 
could  be  had,  for  the  reasons  previously  stated.    But  it  should  be 
stated  that,  in  this  case,  Mowry,  who  wrote  the  reply  to  the  question 
relative  to  the  purposes  to  which  the  building  was  devoted,  had  no 
authority  to  countersign  or  issue  policies  for  the  defendant,  but  re- 
fered  all  applications  directly  to  the  company,  who  accepted  or  re- 
jected the  risk  and  issued  its  policies  from  the  office  direct.  If  Mowry 
had  been  anthorized  to  issue  policies,  and  had  stood  in  the  place  of 
the  company  in  that  respect,  a  different  rule  would  doubtless  have 
been  enforced,  unless  the  plaintiff  had  seen  the  error  and  failed  to 
notify  the  company  thereof.     In  such  a  case,  the  agent  being  noti- 
fied that  the   building  was   used  as   an  "  organ  and  melodeon 
factory,"  would  have  been  notice  to  the  company,  and  the  plaintiff 
could  have  secured  redress  by  proceedings  to  reform  the  policy,  so 
as  to  cover  the  risk  as  represented.     But  in  order  to  secure  that 
result,  the  plaintiff'  would  have  been  required  to  show,  not  only 
that  the  company  was  fully  acquainted  with  the  character  of  the 
risk,  but  also  that  he  himself  had  been  guilty  of  no  laches  that 
estopped  him  from  securing  that  species  of  relief.     In  a  recent 
case  in  the  court  of  appeals,  in  New  York,^  an  action  was  brought 

1  Goddardv.  Monitor  Ins.  Co.,  108  Mass.  57. 

2  Cone  V.  Niagara  F.  In.i.  Co.,  60  N.  Y.  619. 
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to  reform  a  policj',  and  to  recover  tlie  loss  thereunder  when  re- 
formed, under  the  following  circumstances  :  The  policy  was  issued 
to  one  Palmer,  loss,  if  any,  payable  to  the  plaintiff.  The  period 
of  risk  was  for  tliree  years  from  June  1st,  1870.  The  policy  con- 
tained this  clause  :  "  If  the  premises  are,  at  the  time  of  insuring 
or  during  the  life  of  the  policy,  vacant,  unoccupied  or  not  in  use, 
and  remain  thus  for  over  ten  days  *  *  without  the  company's 
consent  is  indorsed  hereon,  thi^  insurance  shall  be  void  and  of  no 
effect.  The  reformation  sought  was  to  have  such  consent  indorsed 
upon  the  policy.  The  referee  found,  in  substance,  that  it  was  known 
to  the  defendant  and  its  agent,  at  the  time  of  issuing  the  policy, 
that  the  building  insured  was  vacant,  and  would  probably  remain 
so  ;  that  it  was  expressly  understood  that  it  would  remain  vacant 
until  September,  to  which  the  agent  consented;  that  the  condition 
was  in  fine  print,  and  that  Palmer  and  the  plaintiff  were  ignorant 
that  it  was  contained  in  the  policy  until  after  the  loss.  As  a  conclu- 
sion of  law,  the  referee  found  that  the  condition  was  waived,  and 
that  the  defendants  were  estopped  from  setting  up  that  the  policy 
was  void  in  consequence  of  the  consent  not  having  been  indorsed 
thereon,  and  that  the  plaintiff  was  entitled  to  have  the  policy  re- 
formed. And  the  court  held  that  this  conclusion  was  not  errone- 
ous. 

Proceedings  must  be  commenced  before  final  judgment  in  action  on  the 
policy. 

Sec.  509.  When  a  party  has  brought  an  action  at  law  and 
prosecuted  it  to  judgment,  and  a  judgment  is  rendered  against 
him  thereon,  he  cannot  subsequently  bring  proceedings  in  equity 
to  reform  the  contract.  Having  elected  to  pursue  his  remedy 
upon  the  policy  at  law,  he  thereby  elects  to  treat  it  as  embodying 
the  contract,  and  cannot  subsequently  deny  the  fact.^ 

If,  a  party  has  elected  to  treat  the  contract  as  made  as  the  real 
contract  by  bringing  an  action  thereon  and  seeking  to  enforce  it 
and  a  judgment  has  been  obtained  against  him,  he  cannot  after- 
wards proceed  for  its  reformation  although  it  is  clearly  established 
that  it  does  not  express  the  contract  made.^ 

Thus  in  the  case  last  cited,  the  plaintiff  sued  at  law  upon  the 


^  Washburn  v.  Gt .  Western  Ins.  Co.,  114  Mass.  175. 
^  Washburn  v.  Gt.  Western  Ins.  Co.,  114  Mass.  175. 
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contract  as  made  and  was  defeated.  He  thereupon  filed  a  bill  to 
reform  the  contract  while  the  suit  at  law  was  still  pending.  The 
court  held  that  having  elected  to  treat  the  contract  as  the  one 
made  and  to  proceed  at  law  to  enforce  the  contract  as  it  existed, 
he  was  estopped  from  seeking  to  reform  it  in  equity.^ 

Where  the  assured  brings  an  action  to  reform  a  policy,  and  sub- 
sequently, but  before  the  action  for  the  reformation  of  the  policy 
has  been  heard,  brings  an  action  at  law  upon  the  policy,  and  is 
defeated  thereon,  he  cannot  afterwards  pursue  his  action  for  the 
reformation  of  the  instrument.^ 

Where  a  party  has  his  election  of  two  remedies,  when  an  election 
is  made,  he  is  bound  thereby,  and  any  decisive  act  of  the  party  with 
knowledge  of  his  rights,  and  of  the  fact,  determines  his  election  in 
the  ease  of  conflicting  and  inconsistent  remedies? 

Application  may  be  made  after  loss. 

Sec.  510 .  When  an  application  for  insurance  is  made  and  ac- 
cepted, and  a  policy  is  issued  which,  either  by  mistake  or  fraud 
on  the  part  of  the  insurer,  essentially  varies  from  the  contract 
made,  and  the  policy  is  not  seen  or  examined  hy  the  assured  until 
after  a  loss  thereunder  occurs,  he  is  not  estopped  from  seeking  a 
reformation  of  the  contract,  upon  the  ground  that  he  accepted  the 
policy.  Thus,  where  the  plaintiffs  entered  into  a  contract  for  in- 
surance with  the  defendant's  agent,  and  paid  him  the  premium, 
and  took  from  him  a  receipt,  stating  that  the  insurance  was  for 
$10,000,  upon  "merchandise,  generally  contained  in  their  three- 
story  brick  building,  metal  roof,  etc.,  and  occupied  by  them  as  a 
commission  house,"  and  a  policy  was  issued  containing  all  the  pro- 
visions of  the  contract,  except  the  words  "  as  a  commission  house," 
and  the  policy  was   received  by  a   clerk  of  the  plaintiffs,  and  its 


1  C.  See  also  Steinbach  v.  Relief  F.  Ins.  Co.,  12  Hun  (K.  T.)  640. 

2  Washburn  v.  Great  Western  Ins.  Co.,  114  Mass.  175. 

'  Sanger  v.  Wood,  3  John.  Ch.  (N.  Y.)  416  ;  Thwlng  v.  Cfreat  Western  Ins.  Co., 
Ill  Mass.  93.  If  the  insured  has  been  guilty  of  laches  or  delay  in  seeking  a  cor- 
rection of  the  error — that  is,  if,  after  Isnowledge  of  the  mistake,  he  takes  no  steps 
to  secure  its  correction,  he  is  treated  as  having  waived  the  error,  and  cannot 
invoke  the  aid  of  a  court  of  equity  to  reform  it.  Paddock  v.  Com.  Ins.  Co.,  104 
Mass.  521 ;  Byder  v.  Phcenix  Ins.  Co.,  10  id.  548  ;  Thwing  v.  Great  Western  Ins, 
Co.,  Ill  id.  110  ;  Conant  v.  Perkins,  107  id.  79. 
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terms  were  not  known  to  the  assured  until  after  the  loss,  it  was 
held  that,  inasmuch  as  the  insurers  refused  to  pay  the  loss  upon 
goods  held  by  commission,  the  assured  were  entitled  to  have  the 
policy  made  to  conform  to  the  agreement,  and  could  not  be  said 
to  have  accepted  the  change  in  the  contract,  as  indicated  by  the 
policy.^  The  fact  that  proceedings  are  not  instituted  for  its  re- 
formation until  after  a  loss,  does  not  of  itself  bar  the  remedy.  It 
is  a  circumstance  to  be  taken  into  consideration  in  connection  with 
other  circumstances  in  determining  whether  the  plaintiff  waived 
the  variance,  but,  if  the  delay  is  excused,  the  remedy  remains.^ 


1  Franklin  F.  Ins.  Co.,  v.  Hewitt,  3  B.  Mon.  (Ky.)  202  ;  2  Beii.  F.  I.  C.  202. 

'  In  Van  Tuyl  v.  The  Westchester  F.  Ins.  Co.,  55  JS".  Y.  657,  tlie  plaintiff  pro- 
cured insurance  upon  his  stock  and  materials  in  his  manufactory.  One  of  the 
printed  conditions  delared  it  void  in  case  of  the  establishment  running,  in  whole 
or  in  part,  over  or  extra  time,  or  running  at  night,  without  special  agreement. 
The  plaintiffs  gave  evidence  to  show  that  they  previously  insured  with  defendant, 
but  had  tlie  policy  cancelled  because  of  the  condition  above  mentioned  being  in 
the  policy  ;  that  plaintiffs'  agent  informed  defendant  that  the  United  States  Insur- 
ance Company  of  Baltimore  was  writing  on  the  property,  and  that  their  policy 
did  not  contain  that  clause  ;  that  defendant  thereupon  agreed  to  write  as  the 
other  companies  did,  and  to  follow  the  form  of  the  United  States  policy,  which 
plaintiffs  were  to  and  did  furnishfor  defendan  to  copy.  Plaintiffs  thereupon  pro- 
duced a  blank  form,  which  the  witness  testified  was  a  blanlv  policy  of  the  latter 
company.  This  was  offered  in  evidence,  and  was  objected  to  upon  the  ground 
that  the  copy  shown  defendant  should  be  produced,  and  that  a  blank  form  not 
filled  up  was  not  proper  evidence.  The  objection  was  overruled,  and  defendant 
excepted.  Plaintiffs  also  gave  evidence  tending  to  show  that  they  did  not  dis- 
cover that  the  permission  required  was  not  in  the  policy  until  after  the  fire.  The 
evidence,  as  to  the  agreement,  was  denied  by  defendant's  agent  who  effected  the 
insurance.  It  was  held  that  the  plaintiffs  were  entitled  to  have  the  policy  re- 
formed. See  also.  Phoenix  F.  Ins.  Co.  v.  Gumee,  1  Paige  Ch.  (N.  T.)  278;  1  Ben. 
F.  I.  C.  257;  N.  Y.  Ice  Co.  v.  N.  Western  Ins.  Co.,  23  N.  T.  357;  National  F.  Ins. 
Co.  V.  Crane,  16  Md.  260;  Harris  v.  Columbia,  etc.,  Ins.  Co.,  18  Ohio,  116;  Weed 
V.  Schenectady,  etc.,  Ins.  Co.,  7  Lans.  (N.  T.)  452;  Bidwell  v.  Astor  etc.,  Ins.  Co., 
16  N.  T.  263;  Brioso  v.  Pacific  Mut.  Ins.  Co.,  4  Daly  (N.  T.  C.  P.)  246;  Bunteny. 
Orient  etc.,  Ins.  Co.,  2  Keyes  (X.  T.)  667;  N.  American  Ins.  Co.  v.  Whipple,  2 
Biss.  (U.  S.)  418;  Malleable  Iron  Works  v.  Phoenix  Ins.  Co.,  25  Conn.  465;  Ben- 
nett V.  City  Ins.  Co. ,  115  Mass.  241 ;  Oliver  v.  Mut.  Com.  Ins.  Co. ,  2  Curtis  (U.  S.) 
277;  Moliere  v.  Penn.  F.  Ins.  Co.,  5  Eawle  (Penn.)  342;  National  Traders'  Bank 
V.  Ocean  Ins.  Co.,  62  Me.  519;  Lippincott  v.  Ins.  Co.,  3  La.  546;  Law  v.  Warren,  6 
Irish  Eq.  299.  A  policy  existing  upon  the  property,  by  its  terms,  permitted  other 
insurance.  Plaintiff's  agent,  before  it  expired,  applied  for  renewal,  and  defend- 
ant made  a  new  policy,  but  omitted  to  indorse  permission  to  make  other  insur- 
ance. This  omission  was  not  discovered  by  insured  till  after  the  fire  occurred. 
The  defendant's  clerk  testified  that  he  was  instructed  by  his  superior  not  to  insert 
the  clause  giving  permission  to  make  other  insurance.    It  also  appeared  that    the 


Reformation  of  Policies.  ■  mi 

When  the  policy  is  inconsistent  with  the  risk  and  the  facts, 
which  were  known  to  the  insurer  or  his  agent  when  the  policy  is- 
sued, a  reformation  is  not  necessary,  as  the  doctrine  of  waiver  and 
estoppel  comes  in  aid  of  the  assured.  For  instances  in  which  an 
action  at  law  will  lie  when  the  risk  is  inconsistent  with  the  policy, 
see  chapter  20. 


plaintiff  presented  the  policy  for  material  changes  to  be  made  in  it  on  two  different 
occasions  before  the  fire  occurred.  It  was  held  that  it  could  not  be  reformed  for 
the  purpose  of  inserting  permission  to  make  other  insurance,  that  to  do  so  would 
be  to  impose  upon  the  defendants,  conditions  and  terms  to  which  they  never  as- 
sented.   McHugh  V.  Imperial  Fire  Ins.  Co.,  48  How.  Pr.  (K.  T.)  230. 
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CHAPTER  XVIIL- 

COUET  AKD  JtTR^;— QUESTIONS  FOB. 

Sec.    511.    Questions  for  court. 
Sec.    512.    Questions  for  jury. 

Questions  for  the  Court. 

Sec.  511.  It  is  the  province  of  the  court  to  construe  contracts^ 
and  determine  their  legal  effect,  and  to  pass  upon  all  questions  of 
law  arising  under  them.  It  is  for  the  court  to  determine  from  the 
context  and  an  inspection  of  the  instrument,  what  words  are  used 
therein  and  to  decipher  illegible  words,  and  it  is  error  for  it  to  leave 
it  to  the  jury  to  say  what  an  illegible  word  was  intended  to  be. 
Thus,  where  the  words  "six  "  was  illegibly  written,  the  "  s  "  having^ 
the  appearance  of  an  "  o,"  and  the  court  left  it  for  the  jury  to  say 
whether  it  was  "  six  "  or  "  oix,"  it  was  held  error,  and  that  it  was 
the  province  and  duty  of  the  court  to  determine  that  question.^ 
So  it  is  for  the  court  to  determine  whether  the  facts  proved  will 
warrant  a  verdict  for  the  plaintiff,^  or  to  say,  when  certain  facts 
are  admitted,  what  their  legal  effect  is.  Thus,  it  is  for  the  jury 
to  say  whether  a  fact  concealed  is  material,  but  when  the  facts  are 
agreed  upon,  it  is  a  question  for  the  court  to  determine  whether 
as  a  matter  of  law  it  was  material,^  and  in  all  cases  it  is  for  the 
court  to  say  what  is  the  legal  effect  of  a  certain  state  of  facts.* 
and  if  the  facts  are  admitted,  it  is  for  the  court  to  apply  the  law 


1  Lapeer,  etc.,  Ins.  Co. ,  v.  Dagss,  30  Mich.  159 ;  Crafts  v.  Marshall,  7  C.  &  P. 
597. 

2  Jris.  Co.  V.  Folsom,  18  Wall.  (U.  S.  )  237;  Fay  v.  Alliance  Ins.  Co.,  16  Gray 
(Mass.)  455. 

^ Fletcher  Y.  Commonwealth  Ins.  Co.,  18  Pick.  (Mass.)  419;  Clark  v.  Union  Mut. 
F.  Ins.  Co.,  40  N.  H.  333;  Lyon\.  Commercial  Ins.  Co.,  2  Kob.  (La.)  266;  2  Ben.  F. 
L  C.  192;  Appleby  v.  The  Astor  F.  Ins.  Co.,  54  N.  Y.  253. 

*  Winnes7ieik  Ins.  Co.,y.  Schueller,60  111.  465;  Biggin  v.  Patapsco  Ins.  Co^t 
H.  &  J.  (Md.)279. 
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thereto,  and  there  is  nothing  for  the  jury  to  pass  upon.^  So,  too, 
it  is  for  the  court  to  say  whether  the  contract  is  executed  in  pro- 
per form,  or  as  required  by  law,  but,  whether  a  contract  was  in 
fact  made  is  a  question  for  the  jury.^  So  it  is  for  the  court  to  say 
what  forms  a  part  of  the  contract,  as  whether  the  application,  by- 
laws, etc.,  are  so  far  incorporated  into  as  to  become  a  part  of  it- 
But,  where  a  paper  on  its  face  does  not  purport  to  have  been  made 
by  him,  or  on  his  behalf,  it  is  for  the  jury  to  say  whether  he  in 
fact  executed  it,  or  authorized  its  execution,  and  the  mere  fact 
that  it  is  referred  to  and  made  a  part  of  the  policy,  does  not  tend 
even  prima  facie  to  establish  the  fact.^  It  is  for  the  court,  in  the 
first  instance,  to  construe  the  meaning  of  common  words  used  in  a 
policy,  and  it  is  presumed  that  they  were  used  in  their  common  or 
ordinary  sense,*  but  it  may  be  shown  that  the  words  have,  by 
usage,  acquired  a  local  or  peculiar  meaning,  and  in  that  case,  evi- 
■dence  is  admissible  to  show  what  peculiar  meaning  the  words  have 
acquired,  and  it  then  becomes  the  province  of  the  jury  to  define 
their  meaning,  and  such  also  is  the  case  in  reference  to  words  not 
belonging  to  the  common  vernacular,*  and  it  may  be  said  that,  in 
all  cases,  when  extrinsic  evidence  must  be  resorted  to  determine 
the  meaning  of  a  word  or  phrase,  it  is  the  province  of  the  jury  to 
determine  the  sense  in  which  it  was  used.® 


^  Woodv.  Atlantic,  etc.,  Ins.  Co.,  50  Mo.  112  ;  Smith  v.  Newhuryport,  etc.,  Ins. 
Co.,  4  Mass.  668  ;  Winnesheik  Ins.  Co.  v.  Schueller,  ante;  Appleby  v.  Astor  F. 
Ins.  Co.,  ante. 

»  Vatton  V.  National  Ass.  Co.,  22  Barb.  (N.  Y.)  9. 

*  Witherell  v.  Maine  Ins.  Co.,  49  Me.  200  ;  Denny  v.  Conway,  etc.,  Ins.  Co.,  13 
Gray  (Mass.)  492. 

*  Wallv.  Howard  Ins.  Co.,  14  Barb.  (N.  T.)  38.3. 

6  Sleight  v.  Bheinlander,  1  John.  (N.  T.)  192  ;  Smith  v.  Wilson,  3  B.  <fc  Ad.  728  ; 
Allegre's  Admrs.  v.  Maryland  Ins.  Co.,  6  H.  &  J.  (Md.)  408;  Dow  v.  Whitton,  8 
Wend.  (N.  T.)  160  ;  Taylor  v.  Briggs,  2  C.  &  P.  525  ;  Macey  v.  Whaling  Ins.  Co., 
9  Met.  (Mass.)  .S54;  Locke  v.  Bowell,  47  N.  H.  46  ;  Wait  v.  Fairbanks,  Brayt.  (Vt.) 
77  ;  Noyes  v.  Canfield,  27  Vt.  76  ;  Stewart  v.  Smith,  28  HI.  397. 

^  Harb  v.  Hammett,  18  Vt.  127  ;  Reynolds  v.  Jourdan,  6  Cal.  108  ;  Williams  v. 
Wood,  16  Md.  220  ;  Brown  v.  Brooks,  25  Penn.  St.  210  ;  Myers  v.  Walker,  24  111. 
133  ;  Ganson  v.  Madigan,  15  Wis.  144  ;  Baron  v.  Placide,  7  La.  An.  229  ;  Hite  v. 
State,  9  Yerg.  (Tenn.)  357  ;  Fitch  v.  Carpenter,  43  Barb.  (ST.  Y.)  40  ;  Carey  v. 
Bright,  58  Penn.  St.  70  ;  Jenny  Lind  Co.  v.  Bower,  11  Cal.  194  ;  Baton  v.  Smith, 
20  Pick,  (Mass.)  150  ;  Sleight  v.  Hartshorne,  2  John.  (N.  Y.)  531  ;  Hone  v.  Mut. 
Safety  Ins.  Co.,  Sandf.  (N.  Y.)  137  ;  Spicer  v.  Cooper,  1  Q.  B.  424.    In  Houghton 
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Thus,  it  has  been  held  competent  to  introduce  evidence  of  an 
usage  among  insurers  to  regard  a  building  filled  in  with  brick  in 
front  aud  rear  and  supported  by  brick  buildings  on  both  sides,  as  a 
building  "  filled  in  with  brick  ;  "  and  in  such  case,  it  is  for  the  jury 
to  find  whether  such  was  the  usage ;  ^  and,  generally,  when,  by 
usage,  a  word  has  acquired  a  signification  different  from  that  ordi- 
narily attached  to  it,  it  is  for  the  jury  to  determine  whether  such 
usage  exists,  and  what  meaning,  by  such  usage,  the  words  or 
phrase  have  acquired ;  ^  and,  generally,  it  may  be  said  that  in  all 
cases  where  extrinsic  evidence  is  resorted  to,  to  ascertain  the  pecu- 
liar sense  of  words  or  phrases,  it  is  the  province  of  the  jury  to  de- 
termine whether,  by  usage,  they  have  acquired  a  peculiar  sense, 
and  what  sense  they  have  acquired,  and  then  it  is  for  the  court  to 
construe  the  policy  according  to  the  sense  of  the  words  or  phrases 
as  found  by  the  jury.  But  when  words  have  received  a  judicial 
interpretation ;  ^  or  when  the  language  of  the  policy  is  plain  and 
explicit ;  *  or  the  usage  is  not  communicated  to  the  party  sought 
to  be  affected  by  it,  or  of  such  notoriety  that  it  must  be  presumed 
that  the  parties  knew  of,  and  contracted  in  reference  to  it,  it  can- 
not be  permitted  to  effect  the  interpretation^to  be  placed  upon  the 
policy.^  Nor  can  a  new  or  independent  stipulation  or  condition 
be  incorporated  into  a  policy  by  proof  of  a  usage.     Thus,  it  is  not 


V.  Gilbert,  7  C.  cfe  P.  VOl,  a  question  arose  as  to  the  meaning  of  the  word  "  cargo." 
Erle,  counsel  for  the  defendant,  was  referring  to  Entick's  Dictionary  to  ascertain 
the  meaning,  when  he  was  stopped  by  Tindal,  C.  J.,  who  said,  "It  is  a  question 
of  mercantile  construction.  You  had  better  lay  aside  your  dictionary  and  appeal 
to  the  knowledge  of  the  jury,  for,  after  all,  the  dictionary  is  not  authority." 

'  Fowler  v.  ^tna  Ins.  Co.,  7  Wend.  (K  T.)  270. 

2  Scott  V.  Bourdilou,  5  B.  &  P.  21.3  ;  Hancox  v.  Fishing  Ins.  Co.  3  Sum.  (U.  S.) 
1.32  ;  Eyre  v.  Marine  Ins.  Co.,  5  W.  &  S.  (Penn.)  116;  Hartshome  v.  Union,  etc., 
Ins.  Co.,  36  K  T.  172  ;  Marcy  v.  Whaling  Ins.  Co.,  9  Met.  (Mass.)  3.54  ;  Union 
Hanky.  Union  Ins.  Co.,  Dudley  (S.  C.)  171  ;  Coity.  Commercial  Iiis.  Co.,  7  John. 
CS.  T.)  385  ;  Dow  v.  WJiiiton,  8  Wend.  (N.  T.)  160  ;  May  v.  Buckeye  Ins.  Co., 
■ante. 

3  Barget  v.  Orient,  etc.,  Ins.  Co.,  3  Bos.  (K.  T.)  385. 

*  Lattomus  v.  Farmers'  Mut.  F.  Ins.  Co.,  3  Houst.  (Del.)  254  ;  Smith  v.  Mobile, 
etc.,  Ins.  Co.,  30  Ala.  167  ;  Hare  v.  Barstow,  8  Jurist,  928  ;  Hall  5.  Janson,  4  El. 
&  Bl.  500  ;  Hone  v.  Mut.  Safety  Ins.  Co.,  2  JST  .  Y.  235  ;  Winthrop  v.  Union  Ins. 
Co.,  2  Wash.  C.C.  (U.S.)  7. 

5  Protection  Ins.  Co.  v.  Harmer,  2  Ohio  St.  452. 
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.competent  to  show  that  it  is  the  usage  for  the  iiisiired  to  give 
notice  of  the  erection  of  a  new  building,^  or  that  the  insurer  is  not 
regarded  as  liable  for  a  loss,  unless  it  is  ascertained  in  a  certain 
manner,^  nor,  indeed,  of  any  usage  cfontravening  the  express  pro- 
visions of  the  policy  ;"  and  in  all  such  cases,  the  court  is  to  con- 
strue the  words  or  phrases  employed,  according  to  their  ordinary 
and  usual  signification.* 

Proof  of  a  custom  or  usage  is  never  admissible  when  it  has  been 
expressly  excluded  by  the  parties,  nor  when  it  is  excluded  by 
necessary  implication.  When  it  is  opposed  to  the  clear  intention 
of  the  parties,  to  admit  it,  would  permit  the  making  of  another  and 
different  contract  from  that  made  by  the  parties.^ 

As  to  what  constitutes  a  warranty,  is  a  question  for  the  court, 
but  whether  there  has  been  a  breach  thereof,  is  a  question  for  the 
jury.®  So  as  to  what  facts  establish  a  waiver  of  a  condition  in  a 
policy,  is  a  question  for  the  court,  but  as  to  whether  there  were 
facts  amounting  to  a  waiver,  is  for  the  jury.'^  So  as  to  whether 
notice  or  proofs  of  loss  were  in  time,  or  whether  the  proofs  are 
sufficient,  is  for  the  court,  but  the  question  whether  tliere  are  facts 
excusing  delay,  or  whether  delay  or  defects  have  been  waived,  is 
for  the  jury.  So  whether  a  loss  is  within  the  perils  insured  against, 
the  facts  being  found  or  admitted,  is  for  the  court,  but  it  is  for  the 
jury  to  say  what  peril  caused  the  loss.^     So,  too,  it  is  for  the  jury 


1  Stebbins  v.  Globe  Ins.  Co.,  2  Hall  (N.  T.)  632. 

''Rankin  v.  American  Ins.  Co.,  1  Hall  (N.  T.)  619. 

'  Turner  V .  Burrows,  8  Wend.  (N.  T.)  144  ;  Parkinson  v.  Collier,  Park,  on  Ins. 
470  ;  Pawson  v.  Bamvelt,  1  Doug.  12. 

*  Harmer  v.  Protection  Ins.  Co.,  ante ;  King  v.  Enterprise  Ins.  Co.,  45  Ind.  43  ; 
Cobb  V.  Lime  Rock,  etc.,  Ins.  Co.,  58  Me.  326  ;  St.  Nicholas  Ins.  Co.  v.  Mercantile, 
etc.,  Ins.  Co.,  5  Bos.  (N.  Y.)  238  ;  Hearne  v.  Marine  Ins.  Co.,  20  Wall.  (U.  S.)488  ; 
Warner  v.  Franklin  Ins.  Co.,  104  Mass.  518. 

5  Insurance  Co.  v.  Wright,  1  Wall.  (U.  S.)  471  ;  Allegre  v.  Ins.  Co.,  ante. 

6  Gates  V.  Madison  Co.,  etc.,  Ins.  Co.,  2  N.  Y.  43  ;  2  Bennett's  F.  I.  C.  785. 

''  Bodle  V.  Chenango,  etc.,  Ins.  Co.,  2  N.  Y.  53;  2  Bennett's  F.  I.  C.  794;  Noonan 
V.  Hartford  F.  Ins.  Co.,  21  Mo.  81;  Charleston,  etc.,  Ins.  Co.  v.  Meve,  2  McMuU, 
<S.  C.)  237. 

«  Edwards  v.  Baltimore  Ins.  Co.,  3  Gill.  (Md.)  176. 

'Senniston  v.  Merrimac,  etc.,  Ins.  Co.,  14  N.  H.  341  ;  2  Bennett's  F.  I.  C.  288; 
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to  say  whether  the  assured  rendered  as  full  an  account  of  the  losa 
as  the  circumstances  would  permit.^ 

Jtuy. 

Sec.  512.  It  is  the  peculiar  province  of  the  jury  to  determine 
all  questions  of  fact  in  a  case.  Thus,  it  is  for  the  court  to  say 
what  amounts  to  a  misdescription  of  premises,  but  it  is  for  the  jury 
to  say  whether  or  not  a  misdescription  was  material  to  the  risk,^^ 
so  as  to  misrepresentation  or  concealment,^  so  it  is  for  the  jury  to 
say  whether  there  has  been  a  breach  of  warranty,  and,  in  a  case 
where  the  warranty  is  dependent  upon  a  matter  of  fact  whether  a 
warranty  in  fact  exists.*  It  is  for  the  jury  to  say  whether  there 
has  been  a  material  alteration  or  increase  of  the  risk  ;  *  whether  a 
certain  usage  exists;^  whether  a  word  has  acquired  a  pecuhar 
meaning,  and  what  that  meaning  is  ; ''  whether  the  assured  has  an 
insurable  interest  in  the  property  insured  ;  ^  whether  a  notice  re- 
quired by  the  policy  to  be  given  was  given  within  a  reasonable 
time ;  ^  whether  performance  of  a  condition  has  been  waived ;  ^"^ 


Merchants',  etc.,  Ins.  Co  v.  Tucker,  3  Cr.  (U.  S.)  357;  Abithal  v.  Bristow,  6  Taunt. 
464  ;  Miles  v.  Fletcher,  Doug.  230, 

>  Franklin  F.  Ins.  Co.  v.  Updegraff,  43  Penn.  St.  350. 

2  Colunibian  Ins.  Co.  v.  Lawrence,  10  Pet.  (U.  S.)  507, 

^  Sexton  V.  Montgomery  Mut.  Ins.  Co.,  9  Barb.  (N.  T.)  191 ;  Clark  v.  Union  Ins. 
Co.,  40  N.  H.  333  ;  Lyon  v.  Com' I  Ins.  Co.,  2  Rob.  (La.)  266  ;  Cumberland  Valley 
Ins.  Co.  V.  Mitchell,  48  Penn.  St.  .374  ;  Protection  Ins.  Co.  v.  Warmer,  ante  ;  Mas- 
ters V.  Madison,  etc.,  Ins.  Co.,  11  Barb.  (N.  T.)  624  ;  Seminary  v.  Hamilton  Ins. 
Co.,  14  Gray  (Mass.)  459  ;  Mutual  Ins.  Co.  v.  Beale,  18  Md.  26;  N.  T.  F.  Ins.  Co. 
V.  Walden,  12  Jobn  (N.  T.)  513  ;  Bans  v.  World,  etc.,  Ins.  Co.,  6  T.  &  C.  (N.  T.> 
864. 

'  Curry  v.  Com'l  Ins.  Co.,  10  Pick.  (Mass.)  535  ;  1  Ben.  F.  I.  C.  333  ;  Dennis  v. 
Ludlow,  2  Cai.  (N.  Y.)  Ill;  Percival  v.  Maine  Mut.  Ins.  Co.,  33  Me.  242. 

'  Bichards  v.  Protection  Ins.  Co.,  30  Me.  273  ;  Curry  v.  ComH  Ins.  Co.,  10  Pick.. 
(Mass.)  535  ;  Garnwelt  v.  Merchants',  etc.,  Ins.  Co.,  12  Cush.  (Mass.)  167  ;  Jolly  v. 
Baltimore Eq.  Society,  1  H.  &  G.  (Md.)  295  ;  Schenck  v.  Mercer  Co.  Mut.  F.  Ins^ 
Co.,  24  N.  J.  447  ;  Perry,  etc.,  Ins.  Co.,  v.  Stewart,  19  Penn.  St.  115. 

^  Daniels  v.  Hud.  Riv.  Ins.  Co.,  12  Cush.  (Mass.)  416  ;  Palmer  v.  Blackburn,  1 
Bing.  62. 

'  Evans  v.  Com'l,  etc.,  Ins.  Co.,  6  E.  I.  47. 

8  Mitchell  V.  Home  Ins.  Co.,  32  Iowa,  421;  Mowry  v.  Home,  etc.,  9  K.  I.  346. 

»  Davis  V.  Western  Mass.  Ins.  Co.,  8  R.  I.  277. 

M  Lycoming,  etc.,  Ins.  Co.,  v.  Schollenberger,  44  Penn.  St.  259. 
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whether  the  assured  has  been  guilty  of  fraud  ^  or  false  swearing ;  ^ 
whether  a  misdescription  is  material ;  ^  whether  a  certain  usage 
■exists ;  *  and  indeed,  all  questions  of  fact  arising  under  the  issues 
made,  are  exclusively/  for  the  jury,  and  it  is  error  for  the  court  to 
trench  upon  their  province.® 

Thus  it  will  be  seen  that  nearly  all  questions  arising  outside  the 
actual  construction  of  the  contract,  and  the  legal  effect  of  facts 
found  or  admitted,  are  mixed  questions  of  law  and  fact,  and  which 
it  is  not  competent  for  the  court  to  decide  without  the  aid  of  the 
jury.  If  the  facts  are  admitted,  or  there  is  no  dispute  thereto,  it 
is  for  the  court  alone  to  apply  them  and  determine  their  legal 
effect,*  but  in  all  cases  where  the  facts  are  in  dispute,  it  is  exclu- 
sively for  the  jury  to  find  what  the  real  facts  are,  and  it  is  error 
for  the  court  to  withdraw  the  question  from  the  jury,  or  to  direct 
a  verdict,  even  though  the  facts  are  uncontradicted  ;  for,  although 
the  facts  are  not  denied,  yet,  unless  admitted,  it  is  competent  for 
the  jury  to  refuse  to  find  a  fact  from  the  testimony  of  a  witness 
whose  credibility  they  doubt.'^ 


'  McLaws  V.  United,  etc.,  Institution,  33  Scot.  Jur.  286. 

2  McKurdy  v.  N.  British  Ins.  Co.,  20  C.  C.  (Sc.)  463. 

3  Columbian  Ins.  Co.  v.  Lawrence,  2  Pet.  (U.  S.)  25;  S.  C,  10  id.  507. 

*  Palmer  v.  Blackburn,  1  Bing.  62. 

6  Charleston,  etc.,  Ins.  Co.  v.  Comer,  2  Gill.  (Md.)  410;  Field  v.  Ins.  Co.  of  Nl 
America,  3  Md.  244. 

^  Winneshiek  Ins.  Co.  t.  Schueller,  ante;  Smith  v.  Newburyport,  etc.,  Ins.  Co., 
ante ;  Fletcher  v.  Commonwealth  Ins.  Co .,  ante  ;  Woods  v.  Atlantic  Ins.  Co.,  50 
Mo.  112. 

'  Charleston  Ins.  Co.  v.  Carver,  2  Gill.  (Md.)  410;  Field  v.  Insurance  Co.  ofN. 
America,  3  Md.  244. 
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CHAPTER  XIX. 

EEMEDIES  TJPOK    POLICIES. 

Form  of  action. 

Who  may  sue. 

When  joint  action  may  be  maintained  by  two  or  more,  when  legal  title 

is  in  one. 
Trover  lies  in  certain  cases. 
Remedy  of  insurer  against  wrong-doer. 
Remedies  in  equity. 

What  complaint  or  declaration  must  contain. 
Wlien  there  are  several  policies. 
Jurisdiction. 
Pleas. 
Damages. 
Right  of  assured  to  sue  a  re-insuring  company. 

Form  of  action. 

Sec.  514.  When  the  policy  is  under  seal,  which  is  seldom  the 
case  in  this  country,  an  action  of  debt  ^  or  covenant  ^  should  be 
brought  thereon,  and  assumpsit  will  not  lie,^  and  if  assumpsit  is 
brought  upon  a  sealed  policy,  and  a  verdict  for  the  plaintiff  is 
rendered  thereon,  it  will  be  arrested  on  motion,*  but  where,  under 
Codes  or  Practice  acts  all  distinctions  between  remedies  upon 
specialties  and  simple  contracts  is  abolished,  assumpsit  will  lie 
upon  a  sealed  policy.^  So  if  the  policy  is  renewed  by  a  receipt, 
not  under  seal,  the  character  of  the  instrument  is  changed  from  a 
specialty  to  a  simple  contract,  and  assumpsit  is  the  proper  remedy.® 
And  upon  all  policies,  not  under  seal,  assumpsit  is  the  proper 
form  of  action.  It  is  held,  however,  that  where  a  policy  under 
seal  contains  a  provision  for  its  being  kept  in  force  for  ftaj  future 


1  Teople's  Ins.  Co.  v.  Spencer,  53  Penn.  St.  358;  Sunderland,  etc.,  Marine  Ins. 
Co.  T.  Kearney,  16  Q.  B.  925;  Peoria  Marine,  etc.,  Ins.  Co.  v.  WJiitehill,  25  lU.  466. 

2  Luciani  v.  American  F.  Ins.  Co.,  2  Whart.  (Penn.)  167. 

3  Marine  Ins.  Co.  v.  Toung,  1  Cr.  C.  C.  (U.  S.)  332. 
*  Marine  Ins.  Co.  v.  Toung,  ante. 

^  Protection  L.  Ins.  Co.  v.  Palmer,  81  111.  88. 

8  Flanagan  v.  Camden,  etc.,  Ins.  Co.,  25  N.  J.  506;  Aurora  Fire  Ins.  Co.  v. 
Fddy,  55  111.  213;  Mutual  Ins.  Co.  v.  Beale,  18  Md.  26;  Luciani  v.  American  F. 
Ins.  Co.,  2  Whart.  (Penn.)  167. 
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time,  by  payment  of  the  premium,  which  is  indorsed  thereon,  the 
instrument  does  not  lose  its  character  as  a  specialty,  and  the 
remedy  is  in  debt  or  covenant.^  And  it  seems  that  an  action  of 
debt  cannot  be  maintained  upon  a  sealed  policy,  where  the  insurer 
has  the  right  to  pay  in  money  or  rebuild.  In  such  case,  covenant 
is  the  proper  remedy .^  Where  a  person  agrees  to  procure  insur- 
ance for  another,  and  fails  to  do  so,  or  does  it  so  negligently  that 
the  policy  does  not  benefit  the  assured,  an  action  on  the  case  is  the 
proper  remedy.^  Where  a  parol  contract  to  insure,  or  of  insurance 
is  entered  into,  and  no  policy  is  issued,  an  action  of  assumpsit 
upon  the  contract  made  is  the  proper  remedy,  and  in  sucli  a  case, 
the  assured  may  recover  the  amount  of  liis  loss,  not  exceeding  the 
sum  agreed  to  be  insured,*  or  he  may  resort  to  a  court  of  equity, 
to  compel  the  issue  of  a  policy  according  to  the  terms  of  the  con- 
tract, and  the  court  will  not  only  direct  specific  performance,  by 
the  issue  of  a  policy,  but  will  also  compel  the  payment  of  a  loss 
sustained  under  it.^  In  an  action  upon  a  policy,  the  declaration 
or  complaint  must  set  forth  the  contract,  substantially,  a  loss 
under  it  by  the  peril  insured  against,  and  must  also  aver  perform- 
ance, on  the  part  of  the  assured,  of  all  conditions  precedent  con- 
tained in  the  contract,  and  when  the  application  is  made  a  part  of 
the  policy,  it  must  be  set  forth,  or  so  much  of  it  as  is  of  the  es- 
sence of  the  contract.^ 

■Who  may  sue. 

Sec.  514.  In  the  absence  of  a  statute  authorizing  an  assignee  of 
a  chose  in  action  to  bring  suit  thereon  in  his  name,  an  action  upon 
a  policy,  although  upon  its  face  made  payable  to  a  third  person  in 
case  of  loss,  or  assigned,  with  the  consent  of  the  assured,  as  collat- 
eral security,  must  be  brought  in  the  name  of  the  assured,^  and  the 


1  FranlcUn  F.  Ins.  Co.  v.  Massey,  33  Perm.  St.  221. 

^  Flanagan  v.  Camden,  etc.,  Ins.  Co.,  25  N.  J.  506. 

'  Wilkinson  v.  Caverdale,  1  Esp.  75. 

*  Angel  v.  Hartford  Ins.  Co.,  59  N.  T.  171. 

'  See  page  32  et  seq,  ante. 

«  Bohhit  V.  Liverpool,  etc.,  Ins.  Co.,  66  N.  0.  70. 

'  Jessel  v.  Williamsbiirgh  F.  Ins.  Co.,  3  Hill  (N.  Y.)  88;  Gourdan  v.  Ins.  Co.  of 
Jf.  America,  3  Yeates  (Perm.)  327;  Bayles  v.  Hillsborough  Ins.  Co.,  27  N.  J.  163; 
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rule  is  not  changed  by  the  fact  that  the  policy  is  made  payable  to 
the  assured  "  or  his  assigns."  ^  But  when  the  property  is  sold,  and 
the  policy  is  assigned,  with  the  consent  of  the  insurer,  knowing  that 
the  entire  insurable  interest  is  vested  in  the  assignee,  the  assign- 
ment, and  assent  thereto,  is  held  to  operate  as  a  new  contract  with 
the  assignee,  and  he  may  maintain  an  action  thereon  in  his  own 
name,  and  an  action  in  the  name  of  the  assignor  will  not  lie.^  But 
when  the  assured  conveys  the^  property,  and  takes  a  mortgage 
back  to  secure  the  payment  of  the  purchase  money,  and  he  assigns 
the  policy  to  the  purchaser,  who  re-assigns  it  to  the  assured,  with 
the  consent  of  the  insurer,  the  assured  may  still  sue  thereon  in  his 
■own  name.^  When  a  policy  has  been  assigned,  the  assignment  ap- 
proved and  policy  confirmed,  in  an  action  in  the  name  of  the  as- 
signee against  the  company  for  loss,  it  can  make  the  same  defenses 
that  it  could  if  the  suit  had  been  brought  by  the  assured.*  The 
consent  to  the  assignment  of  a  policy  was  equivalent  to  an  agree- 
ment to  be  liable  to  the  assignee  upon  the  policy  as  a  subsisting, 
operative  contract  ^  and  no  act  of  the  insured  after  an  assign- 
ment of  the  policy  with  the  assent  of  the  insurer  will  impair  the 
rights  of  the  assignee.  The  new  contract  relations  that  are  created 
by  the  approval  of  an  assignment  of  a  policy  are  for  the  protection 
of  the  assignee,  and  to  secure  to  him  all  the  rights  acq,uired  by  the 
assignment  at  the  time  of  its  approval.^  Where  the  policy  is 
open,  and  payable  "to  whom  it  may  concern,"  an  action  may  be 


Woodbury  Savings  Bank  v.  Charter  Oak  Ins.  Co.,  29  Conn.  374;  Flynn  v.  N. 
American  L.  Ins.  Co.,  115  Mass.  449;  Blanchard  v.  Atlantic  Mut.  Ins.  Co.,  33  N. 
H.  9;  Folsom  v.  Belknap,  etc.,  Ins.  Co.,  30  id.  231;  Conover  v.  Mutual  Ins.  Co.,  I 
N.  Y.  296;  Bollins  v.  Ins.  Co.,  26  N.  H.  22;  3  Ben.  F.  I.  C.  377;  Conover  v. 
Mutual  Ins.  Co.,  1  N.  T.  290;  2  Ben.  F.  I.  C.  677;  Exchange  BankY.  Bice,  107 
Mass.  37. 

'  Beemerr.  Anchor  Ins.  Co.,  16  U.  C.  (Q.  B.)  485;  Orchard  y.  .^tna  Ins.  Co.,  5 
U.  C.  (C.  P.)  445. 

2  Mann  v.  Herkimer,  etc.,  Ins.  Co.,  4  Hill  (N.  T.)  187;  Summers  v.   U.  S.  Ins. 
Co.,  13  La.  An.  504. 

'  Kingsley  v.  JS".  E.,  etc.,  Ins.  Co.,  8  Cush.  (Mass.)  393;  Sanders  v.  Hillsborough, 
etc.,  Ins.  Co.,  44  N.  H.  238. 

*  Shearman  v.  Niagara  Fire  Ins.  Co.,  46  N.  T.  526. 

'  miou  V.  Kingston  Mut.  Ins.  Co.,  11  N.  Y.  405. 

«  Meed  v.  Windsor  Co.  Mut.  F.  Ins.  Co.,  54  Vt.  413. 
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maintained  in  the  name  of  any  person,  having  an  insurable  interest 
in  the  property,  whose  interest  and  relation  to  the  property  is  such 
that  he  can  be  said  to  have  been  within  the  contemplation  of  the 
parties,  and  the  declaration  must  show  such  interest  and  relation ;  ^ 
or  the  person  interested  may  maintain  an  action  in  the  name  of  the 
assured,  for  his  benefit,  and  such  is  the  better  practice.'^  Where  a 
policy  issued  to  two  persons  is  renewed  to  one,  it  may  be  sued  on 
in  his  name,  and  it  is  no  variance  for  him  to  declare  upon  it,  as 
a  contract  made  with  him  alone.*  Where  a  policy  is  issued  to  two 
persons,  the  loss  payable  to  one  of  them  as  his  interest  may  appear 
and  the  premium  was  paid  by  him  and  the  other  person  did  not 
know  that  the  policy  had  been  issued,  the  former  may  maintain  an 
action  upon  the  policy  in  his  own  name.*  Where  a  policy  is  taken 
out  by  an  agent,  in  his  own  name,  for  his  principal,  the  insurer 
being  aware  of  the  facts,  the  principal  may  sue  in  his  own  name,® 
or  in  the  name  of  the  agent.® 

When  a  policy  is  issued  to  a  carrier,  he  may  maintain  an  action 
to  recover  the  entire  loss,  he  standing  as  trustee  for  the  owner,  for 
all  the  amount  recovered  in  excess  of  his  own  interest."  In  such 
cases,  however,  when  the  assured  brings  the  action,  he  should  set 
forth  the  interests  in  respect  of  which  he  sues,  and  it  should  also 
be  shown,  gr  at  least  appear,  that  he  had  authority  to  cover  such 
interest.     This  may  be  done  by  proof  of  express  authority,  or  an 


^  Fleming  v.  Ins.  Co.,  12  Penn.  St.  391;  Anonymous,  Skinner,  327;  Waring  v. 
Indemnity  Ins.  Co.,  45  N.  Y.  606;  Williams  v.  Ocean  Ins.  Co.,  2  Met.  (Mass.)  203; 
Adrich  v.  Equitable  Ins.  Co.,  1  A.  &  M.  (TJ.  S.)  272;  Strahn  v.  Hartford  Ins.  Co., 
33  Wis.  648. 

''  Illinois  F.  Ins.  Co.  v.  Stanton,  57  111.  354;  Protection  Ins.  Co.  v.  Wilson,  6 
Ohio  St.  553;  Walsh  v.  Washington  Ins.  Co.,  32  N.  T.  427;  Waring  v.  Indemnity 
Ins.  Co.,  45  N.  T.  606;  Sturm  v.  Atlantic  Ins.  Co.,  6  J.  &  S.  (N.  T.)  281. 

*  Lockwood  V.  Middlesex  Mut.  Assn.  47  Conn.  553. 

«  Westchester  F.  Ins.  Co.,  v.  Foster,  90  111.  121. 

^  StiUwell  V.  Staples,  19  N.  Y.  401;  Seamans  v.  Loring,!  Mass.  (TJ.  S.)  127; 
Solmes  V.  Butgers  F.  Ins.  Co.,  3  Keyes  (N.  Y.)  416;  Motley  v.  Manufacturer's  Ins. 
Co.,  29  Me.  337. 

6  Goodall  V.  N.  E.  Mut.  F.  Ins.  Co.,  25  N.  H.  169. 

'  An  agent  may  take  out  In  his  own  name  a  policy  of  fire  insurance  on  his  prin- 
cipal's property  for  the  principal's  benefit,  and  it  will  be  valid  if  the  agent's  act  be 
either  originally  authorized  or  subsequently  sanctioned  before  or  after  the  fire. 
Marts  V.  Cumberland  Ins.  Co.,  44  N.  J.  L.  478.    See  Chap.  8. 
71 
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usage,^  or  by  the  ratification  of  the  act  by  the  party  in  interest,  at 
any  time  before  judgment.^  A  policy  under  seal,  although  pro- 
fessedly made  for  the  benefit  of  third  persons  not  named,  must  be 
sued  in  the  name  of  the  assured,^  but  if  the  person  for  whose  bene- 
fit the  policy  is  made,  is  named  in  the  policy,  as,  if  it  is  issued  to 
"A.,  on  account  of  B.,"  B.  may  maintain  an  action  thereon,  in  his 
own  name."  * 

Where  a  policy  is  made,  "  loss,  if  any,  payable  to  A.  and  the 
insured,  as  their  interest  shall  appear,"  the  action  may  be  in  the 
name  of  the  insured  ^  although  there  is  no  doubt  that  the  third 
person  named,  if  his  interest  still  exists  may  sue.^  Generally^ 
when  the  policy,  upon  its  face,  shows  that  it  was  made  for  the 
benefit  of  third  persons,  exclusively,  the  beneficiaries  may  main- 
tain an  action  in  their  own  name,  or  in  the  name  of  the  assured,, 
for  their  benefit.  Thus,  the  cestui  que  trust  may  maintain  an  ac- 
tion upon  a  policy  issued  to  A.,  as  trustee  of  BJ  The  assignee 
may  bring  an  action  upon  the  policy  in  the  name  of  the  assured,. 
and  the  assignment  is  ample  evidence  to  establish  his  authority 
to  do  so.  The  assignor  cannot  prevent  him  from  doing  so,  and 
cannot  release,  discharge  or  control  the  action.*  But  in  such 
cases,  the  assured  may  show  that  the  interest  of  the  assignee  has. 
been  quieted.* 

A  direction  in  the  policy  that  the  money,  if  it  becomes  due,  is 
to  be  paid  to  a  designated  person,  does  not  alter  the  agreement  of 
insurance  in  any  respect,  except  in  the  one  particular  of  appoint* 
ing  a  denominated  person  to  receive  such  payment.  It  is  still  the 
owner  of  the  premises  who  is  insured,  and  the  continued  validity 


1  BeForest  v.  Fulton  Ins.  Co.,  1  Hall  (N.  Y.)  84. 

2  Bridge  v.  Niagara  Ins.  Co..  1  Hall  (K  T.)  247;  Jefferson  Ins.  Co.  v.  Cotheal, 
7  Wend.  (N.  Y.)  72. 

2  American  Ins.  Co.  v.  Insley,  7  Penn.  St.  233  ;  DeBolle  v.  Penn.  Ins.  Co.,  4 
Whart.  (Penn.)  68. 

*  Maryland  Ins.  Co.  v.  Graham,  3  H.  <£  J.  (Md.)  62. 

6  Owens  V.  Farmers'  J.  8.  Ins.  Co.,  57  Barb.  (N.  Y.)  518. 

6  Hilly ard  v.  Mut.  Ben.  Ins.  Co.,  35  K  J.  415. 

'  Pitney  v.  Glen's  Falls  Ins.  Co.,  65  iV.  T.6. 

'  Nemns  v.  Rockingham,,  etc.,  Ins.  Co.,  25  N.  H.  22. 

°  Summers  v.  U.  S.  Ins.  and  Trust  Co.,  13  La.  An.  504. 
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of  the  policy  is  dependent  upon  the  performance  by  him  of  the 
conditions  embraced  in  it.* 

Where  the  policy  is  made  payable  to  the  mortgagee,  the  mort- 
gagor may  bring  an  action  upon  the  policy  for  the  loss  in  case  of 
loss,  with  the  express  consent  of  the  mortgagee.^  In  the  last 
cited  case  the  court  said:  "There  was  no  consideration  moving 
from  the  mortgagee  to  the  company ;  and  the  company  assumed 
no  enhanced  risk  or  burden  in  consenting  to  pay  the  insurance 
money  to  the  mortgagee.  This  application  or  disposition  of  the 
money  was  an  arrangement,  in  substance,  as  between  the  assured 
and  the  mortgagee,  for  the  greater  security  or  indemnity  of  the 
latter,  and  was  not  of  the  essence  of  the  company's  obligation. 
The  right  to  the  money  really  accrued  to  the  assured,  in  case  of 
loss,  by  virtue  of  their  having  been  the  contracting  party;  of  their 
property  being  the  subject  of  the  insurance  ;  and  of  their  having 
paid  the  premiums  wliich  constituted  the  consideration.  But  be- 
cause of  their  direction  simply,  incorporated  at  their  instance  in 
the  policy,  and  not  because  of  any  independent  liability  incurred 
to  the  mortgagee  by  the  company,  the  mortgagee  was  designated 
as  the  recipient  of  the  payment,  though  in  fact  such  payment 
inured  to  their  own  benefit.  It  is  true  that  by  reason  of  this  pro- 
vision the  mortgagee  acquired  such  an  interest  under  it  that  suit 
could  have  been  brought  by  it  had  it  so  elected.  '  If  (says  Btillbe, 
J.,)  one  person  makes  a  promise  to  another  for  the  benefit  of  a 
third,  that  third  may  maintain  an  action  upon  it.'  ^  '  In  policies 
of  insurance,  it  is  a  common  practice  to  bring  your  action  either 
in  the  name  of  the  party  by  whom  the  contract  was  made,  or  of 
the  party  for  whom  the  contract  was  made.*  The  designation  of 
a  party  to  whom  the  money  shall  be  paid  over  does  not  destroy 
the  legal  right  of  the  party,  through  whose  contract  the  right  to 
have  the  money  has  accrued,  to  demand  it  himself  when  there  has 
been  a  failure  to  so  pay  it  over."  ^ 


'  Martin  v.  Franklin  Ins.  Co.,  38  N.  J.  L.  140.     Warbasse  v.  Sussex  Co.  Mu.  Ins 
Co.,  IS.  Y.  S.  C.  1885. 

2  Coats  V.  Penn.  F.  Ins.  Co.,  58  Md.  172. 

8  3  B.  &  P.  149,  in  notis.  » 

*  Per  Bayley,  J.,  Sargent  v.  Morris,  3  B.  &  Aid.  281. 

^  Martin  v.  Franklin  F.  Ins.  Co.,  38  K  J.  140  ;  20  Am.  Eep.  372. 
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If  an.  action  is  brought  by  such  third  person,  the  company  is 
not  discharged  from  its  liability  to  pay  the  entire  loss  to  the  extent 
of  the  amount  insured,  because  the  interest  of  the  mortgagee  is 
less  than  that  amount,  but  is  liable  for  the  entire  loss  to  the  ex- 
tent of  the  amount  insured  by  the  policy. 

The  effect  of  issuing  a  policy  "  loss,  if  any,  payable  to  a  mort- 
gagee "  is  to  charge  the  company  with  a  trust,  in  case  of  a  loss  to 
pay  it  to  the  mortgagee,  or,  if  more  than  one  are  named,  to  divide 
it  ratably  between  them,  to  the  extent  of  their  demands ;  and  the 
surplus  to  the  insured.  The  sum  for  which  the  company  is  liable 
is  not  the  loss  sustained  by  the  mortgagees,  but  the  loss  sustained 
by  the  insured  ^  and  this,  renders  their  interest  so  far  joint,  that 
an  action  in  the  names  of  both  can  be  upheld.  In  Missouri  ^  it  is 
held  that  under  such  a  policy  the  mortgagee  may  sue  in  his  own 
name.  But  in  Michigan^  it  is  held,  and  as  we  believe  with  better 
reason,  that  the  assured  must  sue,  as  there  can  be  no  splitting 
of  causes  of  action  on  a  single  contract.  But  where  the  interest 
of  the  payee  covers  the  whole  loss,  he  may  sue  in  his  own  name.* 

When,  by  statute,  the  assignee  may  maintain  an  action  upon  a 
chose  in  action  assigned  to  him,  the  assignee  not  only  may  main- 
tain an  action  upon  the  policy  in  his  own  name,  but  he  must  thus 
bring  the  action,^  unless  his  interest  has  been  quieted.  So,  too, 
the  assignee  may  sue  when  the  insurer,  either  before  or  after  the 
loss,  upon  a  sufficient  consideration,  has  promised  to  give  him  the 
benefit  of  the  policy.® 

When  a  policy,  assigned  to  a  third  person,  is  renewed  in  his 
name,  and  the  premium  is  paid  by  him,  he  may  maintain  an  action 
for  a  loss  in  his  own  name.^  So,  where  a  policy  in  a  mutual  a  com- 

1  Baltis  V.  DoUn,  67  Barb.  (K.  Y.)  507. 

2  Berthald  v.  Clay  F.  Ins.  Co.,  2  Mo.  App.  311  ;  Hartford  F.  Ins.  Co.  v.  Olcott 
97  m.  439. 

5  Hartford  F.  Ins.  Co.  v.  Davenport  37  Mich.  609. 

^Hamwellv.  Queen's  Ins,  Co.,  50  Wis.  240;  City  Five  Cent  Savings  Bank  v. 
Pennsylvania  F.  Ins.  Co.,  122  Mass.  165. 

5  drosvenor  v.  Atlantic  Ins.  Co.,  17  N.  T.  391 ;  Cone  v.  Niagara  Ins.  Co.,  60  N. 
T.  619  ;  aff'd,  S.  C,  3  T.  &  C.  33 ;  Clinton  v.  Hope  Ins.  Co.,  45  N.  Y.  544  ;  Fnnk 
V.  Hampden  Ins.  Co.f 45  Barb.  (N.  Y.)  384  ;  Ripley  v.  Astor  Ins.  Co. 

«  Demill  v.  Hartford  Ins.  Co.,  4  Allen  (N.  B.)  341. 

'  Peoria,  etc.,  Ins.  Co.  v.  Harvey,  34  111.  46. 
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pany,  is  assigned  with  the  consent  of  the  company,  and  the 
assignee  gives  a  new  premium  note,  the  policy  becomes  a 
new  contract  witli  him,  and  he  may  sue  thereon  in  his  own 
name.^  If  the  policy  is  under  seal,  unless  the  assignment  is 
also  under  seal,  the  action  must  be  in  the  name  of  the  assured.^ 
In  all  cases,  the  assignee,  in  order  to  maintain  the  action,  must 
show  that  he  had  an  insurable  interest  in  the  property  at  the  time 
of  loss.^  If  a  policy  is  taken  out  in  the  name  of  a  company  of 
which  a  certain  person  is  the  sole  member  he  may  recover  on  the 
policy.  Thus  where  A.,  under  the  name  of  the  "  National  Slipper 
Company,"  insured  his  property.  The  policy  provided  that,  "  if 
the  interest  of  the  assured  in  the  property  is  not  truly  stated, 
the  policy  shall  be  void  it  was  held  "  that,  in  the  absence  of  deceit, 
there  had  been  no  breach  of  this  provision.* 

When  a  policy  is  made  payable  to  two  or  more  persons,  the  ac- 
tion should  be  in  the  name  of  all.^  When,  however,  a  policy 
issues  to  two  or  more  joint  owners,  and  one  has  sold  his  interest 
to  his  co-owner,  in  those  States  where,  by  statute,  the  assignee  of  a 
chose  in  action  may  maintain  an  action  in  his  own  name,  an  action 
will  lie  only  in  favor  of  the  joint  owner  or  owners  to  whom  the 
policy  has  been  assigned,  or  in  whom  the  entire  title  vests.®  Where 
a  policy  is  assigned  "  as  collateral  security  only  first  to  A.,  and  then 
to.  B  the  assignees,  holders,  A  of  a  first  and  B  of  a  second  mort- 
gage may  maintain  a  joint  action,  the  proceeds  of  the  suit  to  be 
distributed  to  the  payment  of  the  whole  of  A's  debts  and  the  bal- 
ance to  be  applied  in  the  discharge  of  B's.'^  Where  a  sale  by  one  joint 
owner  to  another  is  held  not  to  amount  to  an  alienation,  within  the 
meaning  of  the  term  as  employed  in  policies,  it  would  seem  that. 


1  Stimpson  v.  Monmouth,  etc.,  Ins.  Co.,  47 Me.  379  ;  Shepherd  v.  Union,  etc.,  Ins. 
Co.,38K.  H.  232. 

2  Bayles  v.  Hillsborough,  etc.,  Ins.  Co.,  23  N.  J.  163. 

'  Sayles  Y.  Hillsborough  Ins.  Co.,  ante;  CrrahamY.  Fireman's  Ins.  Co.,  2Dis. 
(Ohio)  255. 

*  Clark  V.  German  Mut.  Fire  Ins.  Co.,  7  Mo.  App.  77. 

'  Marsh  v.  Robinson,  4  Esp-  98. 

"  Murdoch  et  al  v.  Chenango  Ins.  Co.,  2  N.  Y.  210  ;  see  statement  of  case,  p.  561, 
n. ;  Hoffman  v.  JEtna  Ins.  Co.,  32  N.  Y.  405  ;  see  statement  of  case,  p.  560,  n.  4. 

'  Marts  V.  Cumberland  Mu.  F.  Ins.  Co.,  44  N.  J.  L.  478. 
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to  recover  a  loss  after  such  sale,  the  action  must,  in  the  absence 
of  the  assent  of  the  insurer  to  such  sale,  or  of  a  statute  authoriz- 
ing an  action  in  the  name  of  an  assignee,  be  brought  in  the  name 
of  the  persons  named  in  the  policy  as  the  assured,  setting  forth 
the  facts  as  to  the  transfer,  and  the  interest  of  the  real  owner  in 
the  loss.i  But  if,  after  notice  of  such  sale  or  transfer,  the  insurer 
promises  the  assignee  to  pay  the  loss  to  him,  the  assignee  may, 
upon  proper  averment  of  the  facts,  maintain  an  action  in  his  own 
name.2  The  doctrine  stated,  ante,  that  the  action  may  be  brought 
in  the  name  of  loth  joint  owners,  after  one  has  parted  with  all  his 
interest  therein,  milit9,tes  seriously  against  the  rule  that  a  policy 
is  void  as  to  one  who  has  no  insurable  interest  therein  at  the  time 
of  loss,  and  has  been  dfinied  in  several  cases ; "  and  in  a  New 
York  case,  it  was  held  that  no  recovery  could  be  had  at  law  upon 
the  policy  in  such  a  case,  and  that  the  only  remedy  of  the  party  in 
interest  was  by  bill  in  ec[uity ;  and  this  would  seem  to  be  the 
most  consistent  doctrine.  But  whatever  may  be  the  rule  in  such 
cases,  it  is  settled  that  when  a  policy  is  issued  to  partners,  upon 
the  death  of  one  the  survivor  may  sue  thereon  alone,  as  surviving 
partner,^  and  neither  the  executor,  administrator  or  heirs  of  such 
deceased  partner  can  be  joined  in  the  action.  The  surviving 
partner  alone  must  sue.^ 

■When  joint  action  may  be  maintained  by  two  or  more,  ■when  legal  title 
is  in  one. 

Sec.  515.  Where  a  person  owning  property,  real  or  personal, 
procures  insurance  thereon  in  his  own  name  and  with  another 
who  has  an  insurable  interest  therein,  the  agent  issuing  the  policy 
knowing  the  facts,  he  may  bring  an  action  thereon  in  his  own 


1  Pierce  v.  Nashua  F.  Ins.  Co.,  50  N.  H.  297  ;  see  statement  of  case,  p.  566,  n. 
6  ;  Tate  v.  Citizen's,  etc.,  Ins.  Co.,  13  Gray  (Mass.)  79. 

^ Pierce  Y.  Nashua  Ins.  Co.,  ante;  Wood  v.  Rutland  Co.  Ins.  Co.,  31  Vt.  552; 
see  statement  of  case,  p.  567,  n.  4. 

*  See  opinion  of  Aldis,  J.,  in  Wood  v.  Rutland,  etc.,  Ins.  Co.,  ante ;  also,  Hoff- 
man V.  JEtna  Ins.  Co.,  ante,  and  the  cases  referred  to  therein. 

*  Bodle  V.  Chenango  Mut.  Ins.  Co.,  2  N.  Y.  53. 
'  Wood  v.  Rutland,  etc.,  Ins.  Co.,  ante. 

*  Work  V.  Merchants',  etc.,  Ins.  Co.,  11  Cush.  (Mass..)  271. 
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name  to  recover  the  loss,  or  jointly  ■with  the  other  assured,  or  may 
apply  to  have  the  policy  reformed.  Thus  in  a  Minnesota  case  ^  a 
husband  owned  a  house  and  other  personal  property  on  the  land 
of  his  wife.  The  agent  of  the  defendant  company  being  fully  in- 
formed of  the  facts,  made  out  an  application  for  insurance  thereon, 
representing  them  as  joint  owners  which  they  signed  on  his  assur- 
ance that  it  was  correct.  It  was  held  that  they  could  maintain  a 
joint  action  thereon.     Mitchell  J.,  said  : 

"  It  appears  that  the  property  covered  by  the  policy  was  the 
several  property  of  William  Kausal,  whereas  the  policy  was  a  joint 
one  to  him  and  his  wife,  as  if  upon  the  joint  property  of  the  two. 
On  this  ground  it  is  claimed  that  there  can  be  no  recovery,  be- 
cause a  joint  policy  to  two  does  not  cover  the  several  property  of 
either.  Had  plaintiffs  taken  out  this  policy  without  disclosing  the 
real  nature  of  their  interest  in  the  property,  there  might  be  some- 
thing in  this  suggestion.  But  according  to  the  offers  of  plaintiffs, 
which  must  here  be  taken  as  the  facts,  the  wife  was  the  owner  of 
an  undivided  three-fourths,  and  in  the  actual  possession  of  the 
whole  of  the  land  upon  which  the  house  and  the  other  personal 
property  covered  by  the  policy  were  situate.  The  husband  erected 
the  house  with  his  own  money,  under  a  license  from  and  an  agree- 
ment with  his  wife  that  he  might  do  so,  and  should  have  the  right 
to  remove  it  at  pleasure.  At  the  time  the  apphcation  for  this 
insurance  was  made,  defendant's  agent,  authorized  to  take  such 
applications,  was  personally  present  on  the  premises,  and  was  first 
fully  infornaed  by  the  plaintiffs  of  all  these  facts,  and  then  himself 
wrote  out  the  application,  and  told  William  Kausal  that  it  was 
correct.  William  Kausal  then  signed  it,  and  also  signed  his  wife's 
name  thereto,  upon  the  statement  and  representation  of  the  agent 
that  such  was  the  proper  mode  of  making  the  application.  In 
short,  it  appears  that  the  agent,  after  being  informed  that  it  was 
the  individual  property  of  the  husband,  although  situated  on  the 
land  of  the  wife,  directed  the  making  of  a  joint  application,  and 
upon  such  application,  the  defendant  issued  a  joint  policy,  insur- 
ing the  two  against  loss  by  the  destruction  of  the  property  by  fire, 
and  that  the  plaintiffs,  relying  upon  the  representations  of  the 
agent  that  this  was,  under  the  circumstances,  the  proper  course, 
made  the  application  in  this  form,  and  accepted  the  joint  policy. 


^  Kausal  v.  Minnesota  Farmers'  Mu.  F.  Ins.  Co.,  31  Minn.  17;  46  Am.  Rep. 
■776. 
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On  this  state  of  facts,  if  the  policy  does  not  cover  the  loss,  it 
is  the  fault  of  the  defendant  and  not  of  the  plaintiffs.  It  seems 
clear  that  plaintiffs  are  not  without  remedy.  We  are  not  pre- 
pared to  say  that  William  Kausal  alone  might  not  have  maintained 
an  action,  at  least  upon  asking  to  have  the  policy  reformed ;  but 
we  see  no  good  reason  why,  under  the  facts  of  this  case,  the  two 
plaintiffs  to  whom  the  policy  was  issued  cannot  maintain  a  joint 
action.  The  policy  is  not  a  wagering  policy,  because  between  the 
two  plaintiffs,  title  to  the  whole  of  the  property  was  in  the  benefici- 
aries to  whom  the  policy  ran,  and  it  can  make  no  difference  to  the 
defendant  in  what  way  their  interests  are  apportioned,  or  whether 
it  all  belongs  to  one.  It  brings  in  no  new  party  to  the  contract* 
and  by  issuing  the  policy  to  the  two,  the  defendant  admits,  that 
both  are  proper  persons  to  insure.  It  was  entirely  competent  for 
all  parties  to  treat  this  as  joint  property  for  the  purposes  of  insur- 
ance, and  that  the  loss,  if  any,  should  be  payable  to  the  two  plain- 
tiffs. This  is,  in  effect,  just  what  they  have  done,  and  Avhat 
defendant  not  only  assented  to,  but  advised  and  directed.  If  the 
husband,  who  owned  the  property,  assented  to  this  and  if  the 
defendant,  with  full  knowledge  of  all  the  facts,  agreed  to  it,  we 
fail  to  see  what  principle,  either  of  law  or  justice,  is  violated  by 
enforcing  the  contract  just  as  the  parties  have  made  it."  ^ 

A.  held  a  first  mortgage,  and  B.  a  second,  upon  the  same 
premises ;  the  mortgagor  covenanting  in  each  mortgage  to  keep 
the  premises  insured  for  the  benefit  of  the  mortgagee.  After  the 
execution  of  the  mortgages,  the  mortgagor  procured,  at  the  re- 
quest of  the  junior  mortgagee,  a  policy  payable  to  him.  It  was 
held  that  the  equities  being  equal,  and  the  legal  right  to  the  pro- 
ceeds of  the  policy  being  in  the  junior  mortgagee,  his  right  must 
prevail ;  that  he  was  not  bound  to  notice  the  covenant  in  the 
senior  mortgage  of  record.^ 

Trover  lies  -when  policy  has  been  executed  and  delivery  refused. 

Sec.  516.  When  the  contract  is  complete,  and  the  policy  has 
been  in  fact  executed,  but  is  wrongfully  withheld,  an  action  of 


^  Peck  V.  New  London  Mut.  Ins.  Co. ,  22  Conn.  575 ;  Castner  v.  Farmers'  Mut. 
F.  Ins.  Co.,  46  Mich.  15. 

^  JMnlop  y.  Avery,  89  X.  T.  592;  reversing  S.  C.  23  Hun.  (N.  Y.)  509. 
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trover  will  lie  against  the  insurer  therefor ;  ^  but  in  order  to  sustain 
such  an  action,  it  must  be  shown  that  the  contract  is  complete, 
and  not  inchoate  only.  That  is,  the  terms  of  the  contract  must 
not  only  have  been  agreed  upon,  but  the  policy  must  also  have  in 
fact  been  executed,  although  it  seems  that  it  is  not  necessary  that 
the  premium  should  have  been  paid,  provided  it  is  tendered  and 
the  policy  demanded  within  a  reasonable  time  after  its  execution.^ 
But  while  this  remedy  exists  and  may  be  resorted  to,  yet  it  is 
never  desirable  to  resort  to  it  after  a  loss,  as  the  remedy  in  equity 
is  much  more  efficacious,  besides  being  safer.  In  an  action  of 
trover,  the  assured  is  compelled  to  prove  not  only  that  the  contract 
was  complete  and  the  policy  executed,  but  also  that  the  policy 
embodies  the  contract ;  while  in  equity,  he  is  only  compelled  to 
prove  the  contract,  and  the  court,  upon  such  proof,  will  decree 
not  only  the  execution  of  a  policy  in  conformity  therewith,  but 
also  the  payment  of  the  loss,  if  any,  under  it.^ 

Remedy  of  insurer  against  -wrong-doer  negligently  causing  the  loss. 

Sec.  517.  Where  the  insurer  is  entitled  to  be  subrogated  to  the 
rights  of  the  assured  against  third  persons  for  a  negligent  burning 
of  the  premises,  the  action  can  only  be  maintained  in  the  name  of 
the  assured.^ 

Remedies  In  equity. 

Sec.  518.  When  a  policy  has  been  fraudulently  obtained,  a  court 
of  equity  will  compel  its  surrender  to  the  insurer  for  cancellation, 
particularly  where  no  provision  authorizing  its  cancellation  is  in- 
corporated into  the  policy.^  Where,  however,  an  action  at  law  is 
pending  upon  the  policy,  or  a  loss  has  transpired  under  it,  and  the 
facts  alleged,  if  true,  operate  as  a  complete  legal  defense,  the  bill 


1  Marshall  on  Insurance,  303. 

''In  Kohne,  v.  7ns.  Co.  of  N.  America,  1  Wash.  C.  C.  (U.  S.)  93. 

'  Andrews  v.  Essex  Ins.  Co.,  3  Mass.  (U.  S.)  66;  Angell  v.  Hartford  F.  his.  Co., 
59  N.  Y.  ITl.  ■, 

*  Allison  V.  Ins.  Co.,  3  Dill.  (U.  S.  C.  C.)  81;  London  Ass.  Co.  v.  Sainbury,  a 
Doug.  245;  Peoria  Ins.  Co.  v.  Frost,  31  in.  3Z3;  Hart  v.  Western  B.  R.  Co.,  13 
Met.  (Mass.)  101;  Clark  v.  Wilson,  103  Mass.  219;  Weber  v.  Morris,  etc.,  B.  B.  Co., 
35  N.  J.  409;  BockingMm  F.  Ins.  Co.  v.  Bosher,  39  Me.  253;  Perrot  v.  Shearer, 
17  Mich.  48. 

^  McEvers  v.  Lawrence,  Hoffman's  Ch.  (N.  T.)    172;  French  v.    Connelly,  2 
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will  not  be  entertained.^  As  where  it  is  claimed  that  the  assured 
misrepresented  the  risk,  or  concealed  material  facts,^  or  was  guilty 
of  other  fraud  in  obtaining  the  policy,^  and  even  when  the  bill  is 
brought  before  a  loss  under  the  policy  to  compel  its  surrender, 
the  relief  will  be  denied,  unless  the  proof  of  fraud  is  full  and  con- 
clusive.* 

So  where  the  insurer  has  fraudulently  or  by  mistake  issued  a 
policy  to  the  assured  that  does^  not  embrace  the  contract  made,  or 
cover  the  property  contracted  to  be  insured,  proceedings  in  equity 
may  be  brought  for  its  reformation,  so  as  to  embrace  the  real  con- 
tract.^ So  where  a  contract  to  insure  has  been  entered  into,  but 
the  insurer  refuses  to  deliver  a  policy,  although  an  action  at  law 
might  be  brought  upon  the  contract,  yet,  as  the  remedy  for  a 
specific  performance  of  the  contract  is  an  appropriate  remedy,  a 
court  of  equity  will  not  refuse  to  entertain  jurisdiction  because  a 
remedy  at  law  may  also  exist,  but  will  entertain  the  suit,  and  de- 
cree not  only  specific  performance  by  a  delivery  of  a  policy,  but 
will  also  ascertain  and  compel  payment  of  a  loss  under  the  con- 
tract.^ So  where  proceedings  are  properly  brought  in  a  court  of 
equity  after  a  loss,  as  for  the  correction  of  an  error  in  the  policy, 
if  no  action  thereon  is  pending  in  a  court  of  law,  the  court  having 
acquired  jurisdiction  for  one  purpose,  will,  if  the  bill  prays  there- 
for, retain  the  matter  for  all  purposes,  and  will  ascertain  and  de- 
cree payment  of  the  loss,  if  the  assured  is  entitled  to  recover  at 
law  upon  the  policy.^     So   where  a  policy  is  lost  or  has  been  de- 


Anstruther,  454;  Fernn.  v.  Craig,  3  Y.  &  C.  216;  Godart  T.   Garrett,  2  Vem  269; 
Globe  Mut.  Ins.  Co.  v.  Reals,  48  How.  Pr.  (N.  Y.)  502. 

1  Hoare  v.  Bremridge,  L.  E.  8  Ct.  App.  22. 

2  Hoare  v.  Bremridge,  ante;  Marine  Ins.  Co.  v.  Hodgson,  7  Cr.  {TJ.  S.)  332;  Ins. 
Co  V.  Baileij,  13  Wall.  (U.  S.)  616. 

3  Home  Ins.  Co.  v.-Stanciifield,  1  Dill.  (U.  S.  C.  C.)  424;  Ins.  Co.  v.  Bailey,  IZ 
Wall.  (U.  S.)  616;  Charleston  Ins.  Co.  v.  Potter,  3  Dess.  (S.  C.)  6. 

*  Koowles  V.  Haughton,  11  Ves.  Jr.  168. 

s  Harris  v.  Columbian  Ins.  Co.,  18  Ohio,  116.  See  chapter  on  Eeformation  op 
Contracts. 

5  Taijloe  V.  Merchants'  Ins.  Co.,  9  How.  (U.  S.)  390;  Palmv.  Medina,  etc.,  Ins. 
Co.,  20  Ohio,  429;  Carpenter  v.  Mut.  Safety  Ins.  Co.,  4  Sandf.  Ch.  (N.  Y.)  408; 
Post  T.  ^tna  Ins.  Co.,  43  Barb.  (N.  Y.)  351;  Gerrish  v.  German  Ins.  Co.,  55  N. 
H.  355;  see  ante,  pp.  32-34. 

'  Harney  v.  Beckwith,  12  Weekly  Eep.  819;  Franklin  Ins.  Co.  v.  McCrea,  5  lowa, 
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stroyed,  if  the  insurer  refuses  to  give  a  duplicate,  the  assured  may 
resort  to  a  court  of  equity  for  full  relief. ^ 

When  the  officers  of  a  mutual  insurance  company  have  funds  in 
their  hands  with  which  to  pay  a  loss  under  a  policy,  but  neglect  or 
refuse  to  do  so,  and  have  fraudulently  applied  the  funds  to  other 
purposes,  or  threaten  to  do  so,  a  court  of  equity  will  compel  the 
application  of  the  funds  to  the  payment  of  the  loss,  but  the  com- 
pany must  be  joined  as  a  party  defendant.^ 

Where  a  judgment  has  been  obtained  against  an  insurer  by 
fraud,  or  where  the  insurer  after  judgment,  for  the  first  time  be- 
comes aware  of  fraudulent  acts  on  the  part  of  the  assured  that 
would  have  defeated  a  recovery,  and  the  insurer  has  been  guilty 
of  no  laches  in  ascertaining  the  facts,  a  court  of  equity  will,  if  the 
facts  are  such  as  to  warrant  it,  enjoin  the  assured  from  enforc- 
ing the  judgment,  and  will  set  it  aside.^  Generally,  where  the 
parties  have  a  complete  and  full  remedy  at  law,  a  court  of  equity 
will  not  interfere.  But,  if  action  is  brought  upon  a  policy,  and 
the  assured  threatens  to  proceed  to  trial  without  giving  ,the- 
insurer  a  proper  opportunity  to  prepare  his  defense  ;  as,  where  the 
loss  occurred  in  a  foreign  country,  and  the  insurer  desires  to,  and 
must  have  the  testimony  of  witnesses  there,  a  court  of  equity 
will,  when  the  court  of  law  has  not  the  requisite  power  to  give 
relief,  enjoin  the  action,  and  issue  a  commission  for  the  taking  of 
such  evidence  ;  *  but  if  the  court  of  law  in  which  the  proceedings 
are  pending,  has  ample  jurisdiction  and  power  to  give  relief,  even 
though  it  has  refused  it,  a  court  of  equity  will  not  interfere. 

What  must  be  set  forth  in  the  complaint  or  declaration. 

Sec.  519.  The  declaration,  in  an  action  upon  a  policy  of  insur- 
ance, must  set  forth  an  insurable  interest  in  the  plaintiff  at  the 


229;  Phcenix  Ins.  Co.  y.  Soffheimer,  46  Miss.   645;  Firemans'  Ins.  Co.  v.  Powell, 
13  B.  Mon.  (Ky.)311. 

1  Chase  v.  Washington  Ins.  Co.,  12  Barb.  (N.  T.)  565. 

2  Lyman  v.  Bonney,  100  Mass.  562;  see  also  Scott  v.  Eagle  F.  Ins.  Co.,  7  Paige 
Ch.  (N.  T.)  198;  Curran  v.  Arkansas,  15  How.  (U.  S.)  304;  Robinson  v.  Smith,  3 
Paige  Ch.  (N.  T.)  222;  Cunningham  v.  Pell,  5  id.  607. 

"  Ocean  Ins.  Co.  v.  Field,  2  Story  (U.  S. )  59. 

*  cutty  V.  Selwyn,  2  Atk.  359. 
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time  of  loss,^  but  it  is  suiBcient  if  language  is  used  that  clearly  im- 
port such  an  interest,  although  not  in  express  or  direct  terms,  as  that 
the  policy  was  issued  to  the  plaintiff  upon  certain  property,  as, 
the  issue  of  the  policy,  upon  the  property  to  the  plaintiff,  is  an  ad- 
mission by  the  insurer  that  the  assured  had  an  insurable  interest 
in  the  property,  when  it  issued,  and,  it  is  unnecessary  for  the  plain- 
tiff to  aver  that  such  interest  continued  to  the  time  of  loss,  as  that 
fact  will  be  presumed,  and  if  not  a  fact,  must-  be  set  up  and 
proved  by  the  insurer  in  avoidance  of  liability.^  If  the  action  is 
predicated  upon  a  written  policy,  it  must  be  alleged  to  be  in  writ- 
ing, otherwise  it  will  be  presumed  that  it  was  by  parol,  unless  it 
is  one  that  the  statute  requires  to  be  in  writing,  in  which  case  it 
will  be  presumed  that  the  statutory  provisions  were  complied  with.* 
The  complaint  must  set  forth  a  loss,  arising  from  the  peril  insured 
against,*  and  if  the  policy  excepts  against  a  loss  occasioned  by  a 
fire  arising  from  an  explosion,  or  from  lightning,  or  from  the  falling 


1  Henshaw  v.  Mutual  Safety  Ins.  Co.,  2  Blatchf.  (U.  S.)  99  ;  Quarrier  v.  Pea- 
hodg  Ins.  Co.,  10  W.  Va.  507. 

2  Bising  Sun  Ins.  Co.  v.  Slaughter,  20  Ind.  520. 
"  King  v.  Enterprise  Ins.  Co.,  45  Ind  43. 

*  Ferrer  v.  Home  Ins.  Co.,  47  Cal.  416.  In  an  action  upon  a  policy,  which  makes 
the  loss  payable  ninety  days  after  notice  and  proof  thereof,  the  complaint,  after 
reciting  that  provision,  fails  to  state  a  cause  of  action  if  it  does  not  allege  facts 
showing  that  such  notice  and  proofs  were  given  and  furnished  ninety  days  before 
the  complaint  was  filed  and  served;  and  averments  that  plaintiffs  "  duly  performed 
all  the  conditions  "  of  the  policy  on  their  part,  and,  before  the  commencement  of 
the  action,  made  "due  demand"  upon  defendant  for  the  amount  of  the  loss,  are 
insufficient  for  that  purpose.     Carherry  v.  German  Ins.  Co.,  51  Wis.  605. 

In  an  action  on  such  a  policy,  an  averment  in  the  answer  that  such  proofs  were 
not  furnished  for  the  specified  length  of  time  before  the  action  was  brought  does 
not  create  an  issue  in  abatement  wliich  must  be  tried  before  the  other  issues  in  bar, 
and  an  answer  showing  that  plaintifE  furnished  what  purported  to  be  proofs  of  loss, 
and  that  these  were  not  accepted  as  a  compliance  with  the  terms  of  the  policy,  but 
that  "  defendant  at  once  denied  that  any  liability  to  plaintiffs  had  arisen  under  said 
alleged  policy,  and  refused  to  pay  any  alleged  claim  thereunder,"  is  held  to  show  a 
denial  of  liability  in  any  event,  and  an  unqualified  refusal  to  pay  the  loss,  which 
was  a  waiver  of  such  proofs.    Sarriman  v.  Queen  Ins.  Co.,  49  Wis.  71. 

A  conversation  between  the  plaintiff  and  the  deceased  insurance  solicitor  occur- 
ring during  the  effecting  of  the  insurance, — ^the  plaintiff  and  the  company's  agent 
who  issued  the  policy  not  meeting  in  the  transaction, — was  held  to  be  admissible,  as 
part  of  the  res  gestce ;  there  being  presumptive  evidence  that  the  solicitor  had  re- 
ported to  the  agent  the  information  given  therein.  Fishbeck  v.  Phcenix  Ins.  Co., 
54  Cal.  422.    Where  the  complaint  is  upon  a  policy,  which  is  attached  as  a  part 
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•of  a  building,  or  from  any  other  special  cause,  although  not  neces- 
sary, it  is  proper  to  aver  that  the  loss  resulted  from  a  fire  not  arising 
from  any  of  the  excepted  causes.  Thus,  if  the  policy  provides  that 
the  insurer  shall  not  be  liable  for  a  fire  resulting  from  the  falling 
of  a  building,  it  has  been  held  sufficient  to  aver  that  the  loss  was 
caused  by  fire,  and  not  by  the  falling  of  any  building.^  The  de- 
claration should  show  what  amount  was  insured  upon  each  class  of 
property  covered  by  the  policy  and  destroyed  or  injured  by  the 
fire,  the  fact  that  the  loss  occurred  by  fire  and  while  the  policy  was 
in  force.^  No  particular  form  of  words  are  necessary ;  it  is  enough 
if  the  averment  is  of  a  loss  covered  by  the  policy,  in  whatever  way 
expressed.  It  is  not  indispensably  necessary  that  the  declaration 
should  negative  the  exceptions  contained  in  the  policy,  as  that  the 
loss  did  not  result  from  an  invasion,^  as  such  matters  are  exclu- 
sively for  the  benefit  of  the  inurer  and  are  strictly  matters  of  de- 
fense, and  not  conditions  precedent.*  The  declaration  must  not  only 
aver  a  loss,  arising  from  a  peril  insured  against,  but  must  also  aver 
that  the  property  destroyed  was  insurer  by  the  policy.^  Fire  must 
appear  to  be  the  proximate  cause  of  the  loss,  although  it  is  not  es- 
sential that  the  complaint  should  show  that  the  goods  were  burned. 
It  is  enough  if  a  loss,  not  excepted  against,  of  which  fire  is  the 
proximate  cause,  is  set  forth,  as,  that  the  goods  were  injured  by 
water  in  attempts  to  extinguish  a  fire  in  the  adjoining  building,  or 


thereof,  the  policy  referring  to  the  application  as  a  part  of  the  policy  and  as  a  war- 
ranty, the  complaint  is  defective  in  not  setting  forth  the  efEects  of  the  application. 
G'dmore  v.  Lycoming  Fire  Ins.  Co.,  55  Cal.  123. 

Where  the  complaint  shows  that  the  policy  refers  to  an  application  of  the  assured 
and  declares  it  to  be  thereby  "  made  a,  part  of  this  policy  and  a  warranty  on  the 
part  of  the  assured,"  proof  of  the  terms  of  such  application,  and  of  the  existence  of 
the  facts  therein  stated,  or  of  the  promissory  undertakings  therein  contained,  is  no 
part  of  plaintiff's  case;  but  it  is  for  defendant  to  allege  and  prove  the  non-existence 
■of  such  facts  or  a  breach,  of  such  promissory  warranties.  Bedman  v.  .^tna  Ins.  Co. , 
49  Wis.  431. 

1  Ferrer  v.  Home  Ins.  Co.,  ante. 

2  Phoenix  Ins  Co.  v.  Penkey,  92  HI.  164. 

2  Lounshury  v.  Protection  Ins.  Co.,  8  Conn.  459;  Forbes  v.  American,  etc.,  Ins. 
Co.,  15  Gray  (Mass.)  249;  Catlin  v.  Springfield  F.  &  M.  Ins.  Co.,  1  Sum.  (U.  S.) 
434. 

*  Lounshury  v.  Protection  Ins.  Co.,  ante. 

*  Bodi  V.  Rutgers  F.  Ins.  Co.,  6  Bos.  (N.  T.)  23. 
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that  they  were  injured  or  stolen  while  being  removed  from  a 
building  in  imminent  danger  of  destruction  by  fire,  and  indeed 
in  all  cases  the  occasion  and  the  manner  of  the  loss  must  be  set 
forth  according  to  the  facts.^ 

If  the  action  is  in  the  name  of  an  assignee,  or  any  other  person 
than  the  assured,  and  is  predicated  upon  an  interest  in  the  policy, 
acquired  before  a  loss  under  it,  the  declaration  must  aver  an  in- 
surable interest  in  the  plaintiff  at  the  time  of  loss,  or  it  will  be  held 
bad  on  demurrer.^  Thus,  where  an  action  is  brought  upon  a  pol- 
icy, for  account  of  whom  it  may  concern,  the  plaintiff  must  aver 
an  interest  in  the  subject  insured,  and  his  relation  thereto,  in  order 
that  it  may  be  determined  from  an  inspection  of  the  declaration 
whether,  if  the  facts  averred  are  true,  he  had  an  insurable  interest 
in  the  property;  and  a  declaration  that  merely  states  that  the 
plaintiff  "was,  at  the  time  of  the  making  of  the  policy,  and  at  the 
time  of  the  loss,  the  person  for  whom  the  insurance  was  effected, 
and  whom  it  concerned,  and  his  interest  therein,  at  the  time  of 
loss,  exceeded  the  sum  insured,"  is  demurrable,  because  the  inter- 
est may  not  have  been  an  insurable  interest,  and  he  should  have 
set  forth  his  relation  to  the  property,  and  the  nature  of  his  inter- 
est.^ 

Performance  on  his  part,  of  all  conditions  precedent,  or  facts 
that  excuse  performance,  must  be  averred  by  the  plaintiff,*  as. 


1  EoBiNSON,  C.  J.,  in  Thompson  v.  Montreal  Ins.  Co.,  6  U.  C.  (Q.  B.)  319. 

^Fowler  v.  N.  T.  Ins.  Co.,  26  N.  T.  422;  Freeman  v.  Fulton  Ins.  Co.,  38  Barb. 
(N.  Y.)  247. 

'  Freeman  v.  Fhilton  F.  Ins.  Co. ,  ante. 

^  Edgerly  Y.  Farmer^  sins.  Co.,  43  Iowa,  587;  St.  Louis  Ins.  Co.  v.  Glasgow,  i 
Mo.  713.  The  conditions  in  a  policy  of  insurance  requiring  preliminary  proofs,  and 
a  reference  to  arbitration  in  case  of  difference,  are  conditions  precedent  to  suit.  The 
clause  providing  that  "  payment  of  any  loss  or  damage  shall  be  made  within  sixty 
days  after  satisfactory  proof  thereof  shall  have  been  made  to  the  company,  "  means 
that  suit  cannot  be  maintained  until  sixty  days  after  delivery  of  preliminary  proofs, 
which  are  or  should  be  accepted  as  satisfactory ;  and  a  suit  commenced  before  the 
expiration  of  said  sixty  days  is  premature,  and  the  commencement  of  a  suit  is  the 
issuance  of  process,  not  its  service  upon  defendant.  An  examination  of  the  insured 
under  oath  is  consistent  with  a  demand  for  proper  preliminary  proofs.  See  Colum- 
bia Ins.  Co.  V.  Lawrence,  2  Pet.  (U.  S.)53.  The  insurer  who  rejects  as  defective  pre- 
liminary proofs  without  specifying  the  defects,  but  refers  the  insured  to  the  condi- 
tion of  the  policy  which  defines  what  they  must  contain,  with  a  notice  that  he  in- 
sists upon  an  exact  compliance  with  that  condition,  waives  no  right  to  urge  the  de- 
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where  tlie  policy  provides  that  notice  shall  be  given,  and  proofs  of 
loss  shall  be  furnished  forthwith,  or  within  a  stated  time ;  compli- 
ance with  the  condition,  or  facts  that  excuse  compliance,  must  be 
set  forth,  or  no  recovery  can  be  had,  and,  if  the  condition  was  com- 
plied with,  but  the  declaration  does  not  aver  compliance,  it  has 
been  held  that  the  proofs  of  loss  are  not  admissible  in  evidence.^ 
And  if  properly  averred,  unless  admitted,  compliance  must  be 
proved,  or  the  action  will  fail.^  Where  the  terms  of  the  policy  are 
set  out  in  the  declaration,  and  there  is  a  failure  to  aver  specific 
performance  of  conditions  precedent,  the  declaration  is  demurrable, 
and  the  defect  is  not  cured  by  a  general  averment  of  performance 
by  the  plaintiffs  of  all  things  by  them  to  be  performed.^  The  com- 
pany agrees  to  pay  the  loss  only  upon  conditions  that  the  plaintiffs 
do  certain  things  which  the  company  deems  essential  for  its  own 


fects  in  such  proofs.  Kimball  Y.  Samilton  Ins.  Co.,  8  Bosw,  (N.  T.)  503;  Lycoming 
Co.  Ins.  Co- ,  V.  Updegraff,  40  Penn.  St.  324.  The  policy  requiring  the  insured  to 
furnish  as  particular  an  account  as  the  nature  of  the  case  will  admit  of,  will  not  be 
complied  with  by  a  statement  in  which  there  is  not  even  an  attempt  made  to  enumer- 
ate the  articles  lost,  or  to  give  their  kind  or  value;  and  a  reference  to  the  books  and 
invoices  of  the  insured,  even  when  they  had  been  in  the  possession  of  the  insurer 
after  the  loss,  will  not  be  sufficient,  as  it  is  the  duty  of  the  insured  to  make  out  the 
particular  statement.  Catlin  v.  Springfield  Ins.  Co.,  1  Sumn  (U.  S. )  437.  The  in- 
sufficiency of  preliminary  proofs,  there  being  no  question  of  waiver  involved,  is  a 
question  of  law  for  the  court,  and  not  a  question  of  fact  for  the  jury.  Catlin  v. 
Springfield  Ins.  Co.,  ISumn.  (U.S.)  437;  Beattyv.  Lycoming  Ins.  Co.,  QQFenn.  St. 
17;  Wellcome  v.  People's  Equitable  Fire  Ins.  Co.,  2  Gray  (Mass.)  480;  Nortony.  Bens'- 
selaer  <£  S.  Ins.  Co.,  7  Cow,  (K.  Y.)  645.  The  arbitration  clause,  which  requires  the 
award  of  arbitrators  as  to  the  amount  of  damages,  in  a  valid  contract,  and  a  compli- 
ance or  attempted  compliance  with  it  is  a  condition  precedent  to  suit.  See  Scott  v. 
Avery,  5  H.  of  L.  Cas.  811 ;  Elliott  v.  BoyalExch.  Assur.  Co.,  L.  K.,  2  Exch.  D.  245; 
Dawson  y.  Fitzgerald,  id.  260;  Gauche  y.  London  &  Lancashire  Ins.  Co.,  10  Fed. 
Eep.  347. 

'^  Edgerly  Y.  Farmers  Ins.  Co.,  ante.  But  a  general  averment  that  the  plaintiff 
has  performed  all  the  conditions  of  the  policy,  Schobasher  v.  Germantown  Farmers 
Mu.  Ins.  Co.  59  Wis.  86. 

2  Washington  Ins.  Co.  v.  Herckenrath,  3  Bob.  (N.  Y.)  325;  Battaile  v.  Merchant's 
Ins.  Co.  3  Bob.  (La.)  384. 

8  Oldman  v.  Bewicke,  2  H.  Bl.  577,  note;  Worley  v.  Harvey,  20  Eng.  Law.  &  Eq. 
541;  Columbian  Ins.  Co.  v.  Lawrence,  2  Pet.  (U.  S.)  25;  also,  10  Pet.  507;  Well- 
come V.  People's  Ins.  Co.,  2  Gray,  480;  Campbell  v.  Charter  Oak  Ins.  Co.,  10  Allen 
(Mass.)  213;  Johnson  v.  Phcenix  Ins.  Co.  112  Mass.  49;  Dolbier  v.  Agricultural  Ins. 
Co.,  67  Me.  180;  Some  Ins.  Co.,  v.  Duke,43  Ind.  418;  Doyle  v.  Phmnix  Ins.  Co., 
44  Cal.  265;  Dawes  v.  North  Biver  Ins.  Co.,  7  Cow.  (N.  Y.)  462;  Bockfordlns.  Co. 
V.  Nelson,  65  111.  415,  418. 
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protection.  It  must  appear  therefore  that  each  and  all  of  these 
acts,  as  set  out  in  the  contract,  have  been  discharged  for  some 
legal  excuse  for  non-performance  given,  before  the  plaintiffs  have 
a  right  of  action.^  And  the  failure  to  aver  performance  is  fatal 
on  demurrer.^  It  can  readily  be  determined  of  what  matters 
performance  should  be  averred,  by  ascertaining  what,  under  the 
policy,  the  assured  has  stipulated  to  do,  and  what  he  must  do,  in 
order  to  recover,  and  he  must  aver  performance  of  all  such  condi- 
tions, as  where  he  stipulates  to  erect  a  chimney ;  to  keep  a  watch- 
man ;  to  put  in  a  force  pump ;  to  keep  water  in  certain  quantities, 
and  in  certain  places ;  ^  or  any  other  matter  or  thing  which  the 
insurer  has  contracted  to  do,  whether  the  same  relates  or  is  mate- 
terial  to  the  risk,  or  not.  The  question  is  not,  whether  such  mat- 
ter is  material  to  the  risk,  but  whether  the  assured  has  contracted 
to  do  it,  and  if  so,  he  must  aver  performance,  even  though  it  is 
entirely  foreign  to  the  risk,  or  any  of  its  incidents.  But,  as  to  all 
other  matters,  which  are  in  the  nature  of  exceptions,*  or  which 
are  merely  prohibitory,  and  provide  that  the  assured  shall  not  do 
certain  things,  the  plaintiff  need  not  make  any  special  averments, 
as  they  are  merely  matters  of  defence,  which,  if  relied  upon  by 
the  insurer,  must  be  plead  and  proved  by  him ;  ^  and  if  nothing  is 
said  in  the  declaration,  as  to  whether  such  conditions  have  been 
broken  or  not,  the  declaration  will  not  be  defective,*  yet,  it  is 
proper  to  aver,  and  a  finished  pleader  always  would  aver,  that  the 
plaintiff  has  "  duly  performed  and  kept  all  the  conditions  "  of  the 
policy.  When  the  application  is  made  a  part  of  the  policy,  it  must 
be  declared  on  as  a  part  of  the  contract,  and  performance  of  all 
the  conditions  precedent  therein,  must  be  averred,  or  the  declara- 
tion will  be  bad  upon  demurrer.^ 


^Catlinv.  Springfield  Ins.  Co.,  1  Sumn.  404;  Perry  v.  Phoenix  Assurance  Co. 
7  Fed.  Eep.  643. 

^Levv  V.  Peabody  Ins.  Co.  10  W.  Va.  560. 

'  Glendale  Woolen  Co.  v.  Protection  Ins.  Co.,  25  Conn.  19. 

^LounsburyY.  Protection  Ins.,  Co.  ante. 

6  Henshaw  v.  Mut.  Safety  Ins.  Co.,  2  Blatch.  (U.  S. )  99;  Catlin  v.  SpringfieU  Ins. 
Co.,  ante. 

"Hunt  Y.  Hudson  Eiver  Ins.  Co.,  2  Duer  (N.  T.)  481. 

''Bobbitt  V.  Liverpool  Ins.  Co.,  66  N.  C.  70;  Bipley  y.  ^tnalns.  Co.,  30  N.  T.  136; 
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The  declaration  must  set  forth  the  contract  substantially,  at 
least,  and  the  practice  is  to  set  it  out  in  hmc  verba,  although  it  is 
proper  to  set  it  out  in  substance.  But  where  such  a  practice  is 
permitted,  it  is  the  better  plan  to  annex  a  copy  of  the  policy  to 
the  complaint,  and  make  it  a  part  thereof  by  proper  reference. 
The  declaration  must  allege  that  the  period  after  notice  and  proof 
of  loss  has  elapsed,  within  which,  by  the  terms  of  the  policy- 
an  action  cannot  be  brought.  In  other  words  that  the  plain, 
.tiff's  action  is  not  premature,  and  a  mere  general  allegation 
that  "the  sum  is  now  due,"  is  insufficient.^  A  statement  of 
evidence  is  not  equivalent  to  the  averment  of  a  fact.  The 
fact  itself  must  be  averred,  and  a  declaration  merely  con- 
taining averments  from  which  the  jury  might  possibly  be  in- 
duced to  find  the  fact,  is  not  enough.  Thus,  in  an  English  case,^ 
the  declaration  stated,  that  the  plaintiff  made  a  policy  of  insur- 
ance with  an  assurance  company,  upon  the  goods,  body,  tackle, 
apparel,  etc.,  of  a  ship  valued  at  £5,000 ;  that  the  ship  and 
freight  were  warranted  free  from  average  under  £3  per  cent., 
unless  general,  or  the  ship  were  stranded ;  that  the  capital  stock 
and  funds  of  the  company  should  alone  be  liable  to  make  good  all 
claims  and  demands  under  that  policy ;  and  that  no  proprietor  of 
the  company  should  be  charged,  by  reason  of  that  policy,  beyond 
the  amount  of  his  share  in  the  stock  of  the  company ;  that  the 
company  became  insurers  to  the  plaintiff  for  £1,500,  and  the 
policy  was  signed  by  the  defendants,  as  directors  of  the  company  ; 
and  in  consideration  of  the  payment  of  the  premium  at  their  re- 
quest, the  defendants  undertook  that  the  company  should  perform 
all  things  contained  in  the  policy  to  be  performed  by  them.^  The 
declaration  then  alleged,  that  the  ship  ran  aground ;  that  it  was 
necessary  for  her  safety  to  let  go  the  larboard  bower  anchor  and 
kedge  anchors,  and  to  cut  away  the  cables  from  the  anchors ;  that 


■Glendale  Woolen  Co.,  v.  Protection  Ins.  Co.,  21  Conn.  19;  Murdoch  v.  Chenango 
Ins.  Co.,  2  N.  T.  210;  Chaffee  v.  Cattaraugus  Ins.  Co.,  18  N.  Y.  376;  Worsley  v. 
Wood,  6  T.  E.  710;  Tebbetts  v.  Hamilton  Ins.  Co.,  1  Allen  (Mass.)  305;  but  see 
■contra:  Throop  v.  N.  A.  Ins.  Co.,  19  Mich.  423. 

i(?are  V.  Farmer's  Mu.  Ins.  Co.,  51  Mich. 

^ Doyle  V.  Phoenix  Ins.  Co.,  44  Cal.  264. 
245. 

'  Dawson  v.  Wrench,  3  Exchq.  359. 
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the  anchors  and  cables  were  left  in  the  sea,  and  lost  to  the  plain- 
tiff ;  that  afterwards  the  ship  was  further  strained,  damaged,  and 
broken,  whereby  the  plaintiff  sustained  a  general  average  loss. 
Second  breach,  that,  the  ship  being  strained  and  damaged,  the 
plaintiff  sustained  an  average  loss  on  the  ship,  her  masts,  ropes,  and 
cables,  to  a  larger  amount  than  £S  per  cent,  on  all  the  moneys  in- 
sured thereon,  to  wit,  to  the  amount  of  £50  by  the  hundred  for 
each  and  every  hundred  insured  thereon,  whereby  the  company 
became  liable  to  pay  to  the  plaintiff  a  certain  sum  of  money,  to  wit,. 
£200,  being  their  proportion  of  the  average  loss  in  respect  of  the 
said  sum  of  £1,500  ;  and  that,  though  the  funds  of  the  company 
were  sufficient,  the  defendants  had  not  paid  the  said  losses.  The 
defendants  pleaded,  that  the  anchors  and  cables  were  not  left  in  the 
sea  and  lost ;  also,  that  the  plaintiff  had  not  suffered  an  average 
loss  on  the  said  ship  or  vessel,  her  masts,  ropes,  and  cables,  to  the 
amount  of  £3  per  cent,  on  all  the  moneys  insured  thereon.  On 
special  demurrer  to  the  pleas  :  it  was  held,  first  that  the  pleas  were 
bad,  the  traverses  being  too  large. 

Secondly,  that  the  defendants  were  personally  responsible,  it 
being  averred,  that  the  funds  were  sufficient,  and  that  it  was  not 
necessary  to  allege  notice  to  them  of  the  loss.  ^ 

Thirdly,  that  the  stipulation,  that  the  ship  and  freight  should 
be  free  from  average  under  £3  per  cent.,  was  not  a  proviso  which 
required  to  be  pleaded ;  and  that  the  second  breach  was  bad,  as  it 
did  not  distinctly  aver  that  the  loss  was  more  than  £3  per  cent, 
on  the  value  of  the  ship. 

Lastly,  that  the  defendants  were  entitled  to  judgment  on  the 
second  breach,  notwithstanding  the  plea  was  bad. 

Where  a  waiver  is  relied  upon,  it  need  not  be  alleged.  It  is 
sufficient  to  allege  performance,  and  the  waiver  may  be  proved,  al- 
though it  is  proper  to  allege  the  waiver,  if  it  does  not  involve  a 
statement  of  evidence,  but  is  not  generally  the  practice.^  An 
averment  of  a  total  loss  includes  a  partial  loss,  upon  the  principal 
that  the  greater  includes  the  less.^ 

Rule  w^hen  there  is  other  insurance  and  loss  is  less  than  entire  insurance. 
Sec.  521.  When  several  policies  are  outstanding  upon  the  same 


1  Schvltz  V.  Merchants'  Ins.  Co.,  57  Mo.  331;  Ketcham  v.  Protection  Ins.  Co.,  1 
AUen  (N.  B.)  136. 

^Devam  v.  Artell,  4  Jur.  1135;  Gardiner  v.  Crossedale,  2  Burr.  904. 
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property,  and  the  loss  is  less  than  the  amount  of  the  insurance,  in 
the  absence  of  any  provision  in  the  policy  restricting  the  liability 
of  the  insurers,  the  assured  may  sue  either  or  all  of  them,  and  re- 
cover the  actual  amount  of  his  loss.  If  he  elects  to  sue  one  or  more 
of  them  he  may  recover  the  full  amount  of  the  loss  of  them  to  the  ex- 
tent of  the  sum  insured,  leaving  them  to  seek  such  redress  as  the  law 
affords  from  the  other  insurers;  ^  but  if  he  sues  all  of  them,  in  several 
actions,  he  can  recover  no  more  than  the  actual  loss  ;  and  if  his  claim 
Is  satisfied  in  an  action  against  o«e,  his  suits  against  the  others  vi'ill 
fail.^  But  the  fact  that  he  has  obtained  a  judgment  for  the  full 
amount  of  his  loss  against  other  insurers,  will  not  bar  a  recovery 
against  the  other  insurers,  unless  such  judgment  is  also  shown  to  he 
satisfied.^  He  is  entitled  to  judgment  against  all  the  insurers,  unless 
the  claim  has  been  previously  satisfied,  but  he  can  have  but  one 
satisfaction.* 

If  the  policy  expressly  provides,  or  in  the  case  of  a  mutual  com- 
pany, if  the  by-laws  provide,  that  in  case  of  other  insurance,  the 
defendant  insurer  shall  not  be  required  to  pay  more  than  "  such  a 
proportion  of  the  insurance  as  the  sum  insured  "  under  such  policy 
"bears  to  the  whole  amount  insured, "  the  recovery  is  restricted 
to  a  proportional  amount  of  the  loss,  according  to  the  terms  of  the 
policy.^ 

Where  the  loss  exceeds  the  insurance,  the  total  sum  insured  is 
due  and  payable,  without  any  reference  to  the  value  of  the  prop- 


1  Wigginv.  Suffolk  Inn.  Co.,  18  Pick.  (Mass.)  145;  Lucas  v.  Jefferson  Ins.  Co., 
6  Cow.  (N.  Y, )  635.  In  case  of  double  insurance,  where  there  is  a  partial  loss,  the 
second  insurers  are  liable  for  all  that  is  not  covered  by  prior  insurance.  Watson  v. 
Ins.  Co.  of  N.  America,  .3  "Wash.  (U.  S.)  661;  Murray  v.  Ins.  Co.  of  Perm.,  3  id. 
186.  And  the  assured  may  elect  to  sue  either  underwriter,  and  upon  recovery  by 
him  the  other  insurer  is  bound  to  contribute.  Potter  v.  Marine  Ins.  Co.,  2  Mass. 
(IT.  S.)  475;  Thurston  v.  Koch,  4  Dall.  (U.  S.)  348. 

^u3!ltna  Ins.  Co.  v.  Tyler,  10  Wend.  {N.  Y.)  385;  Lucas  v.  Jefferson  Ins.  Co.,  ante. 

3  N'ewby  v.  Beed,  1  W.  Bl.  416. 

*  In  Newhy  v.  Reed,  ante. 

^  Haley  v.  Dorchester  Mut.  F.  Ins.  Co.,  12  Gray  ( Mass.)  545  ;  also  later,  under 
new  phase  of  the  case,  1  Allen  (Mass.)  536  ;  4  Bennett's  F.  I.  C.  348. 
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erty  saved,^  but  the  declaration  must  set  out  the  contract,  and  the 
recovery  will  be  limited  by  its  provisions. 

Jurisdiction. 

Sec.  521.  While  it  is  true  that  a  corporation  is  merely  the 
creature  of  the  law,  and  in  this  country,  except  in  very  rare  and 
exceptional  instances  of  legislative  enactment,  State  or  National, 
has  no  recognized  powers  outside  the  jurisdiction  creating  it,  ex- 
cept such  as  is  conceded  to  it  by  the  lex  loci  of  such  foreign 
jurisdiction  ;  ^  yet,  if  it,  through  its  agents,  enters  into  contracts  in 
such  foreign  jurisdiction,  that  are  fully  executed  by  the  other 
party,  it  cannot  avoid  liability  under  the  contract,  even  though  its 
charter  expressly  provides  that  it  shall  do  no  business  except  in 
the  State  of  its  creation,  upon  the  ground  that  its  acts  are  ultra 
vires.^ 

The  courts  will  not  lend  their  aid  to  a  corporation  in  thus  impos- 
ing upon  its  customers,  but  will  compel  a  performance  on  its  part 
so  far  as  it  has  become  liable  to  perform  under  the  contract.* 
Whether  a  court  of  equity  would,  upon  proper  bill  for  that  pur- 
pose, brought  by  a  stockholder,  annul  the  contract  as  to  any  future 
liability,  is,  perhaps,  an  open  question.  The  insurer,  domiciled  in 
one  jurisdiction,  cannot  defend  against  a  loss  taken  in  another 
State,  upon  the  ground  that  it  has  failed  to  comply  with  certain 
statutory  regulations,  which  are  made  preliminary  to  its  right  to 
do  business  in  such  State,^  as,  that  it  has  not  taken  out  a  license,^ 
or  complied  with  the  statute  as  to  the  appointment  of  agents,^  or 

'■  Underhill  v.  Agawam  Mut.  F.  Ins.  Co.,  6  Cush.  (Mass.)  446  ;  Post  v.  Hamp- 
shire Mut.  F.  Ins.  Co.,  12  Met.  (Mass.)  555  ;  Liscom  v.  Boston  Mut.  F.  Ins.  Co.,  9 
id.  205 

'  Liverpool  Ins.  Co.  v.  Massachusetts,  10  Wall  (U.S.)  566  ;  Ducat  v.  Chicago,  10 
id.  410  ;  Faul  v.  Virginia,  8  id.  168. 

2  Fane  v.  Ins.  Co.,  83  Perm.  St.  396. 

*  In  Western  Y.  General  Ins.  Co.,  12  N.  Y.  258,  the  defendant,  a  mutual  company, 
established  under  the  laws  of  New  York,  was  held  liable  upon  a  policy  issued  upon 
property  in  Canada.     Kom  v.  Mut.  Ass.  Soc,  6  Cr.  (U.  S.)  192. 

*  Union,  etc..  Life  Ins.  Co.  v.  McMillen,  24  Ohio  St.  67  ;  Hartford  Live  Stock 
Ins.  Co.  V.  Matthews,  102  Mass.  221  ;  Provincial  Ins.  Co.  v.  Lapeley,  15  Gray 
(Mass.)  262  ;  The  Manistee,  5  Biss.  (TJ.  S.)  381  ;  Harp  v.  Goodnow,  3  N.  Y.  266  ; 
Clay  F.  Ins.  Co.  v.  Huron,  Salt  and  Lumber  Co.,  31  Mich.  346  ;  Columbus  Ins.  Co, 
T.  Walsh,  18  Mo.  220. 

^  Columbus  Ins.  Co.  v.  Walsh,  ante. 

'  Thornton  v.  Western  Beserve  Ins.  Co.,  81  Penn.  St.  529  ;  Atlantic,  etc.,  Ins. 
Co.  f.  Conclin,  6  Gray  (Mass.)  73  ;  Hartford,  etc.,  Ins.  Co.  v.  Matthews,  ante. 
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any  other  requirement,  unless  contracts  made  in  defiance  of  the 
statute  are  declared  void.  But  in  Pennsylvania,^  Indiana,^  and  in 
Kentucky,^  it  is  held,  that  where  the  statute  is  prohibitory,  the  con- 
tract is  illegal,  and  not  enforceable  by  either  party,  and  such  is 
doubtless  the  rule  everywhere.  But  where  the  statute  is  not  pro- 
hibitory, such  contracts  are  enforceable,  if  a  loss  ensues  under 
them.  But  even  in  Massachusetts,*  where  it  is  held  that  a  loss 
sustained  under  a  policy  issued  by  a  company,  before  it  has 
complied  with  the  requirements  of  a  statute,  may  be  recovered,  it 
is  held  that  the  company  cannot  maintain  an  action  for  the  pre- 
mium, or  to  enforce  a  premium  note.^ 

Fleas. 

Sec.  522.  The  insurer,  if  it  relies  upon  special  matter  in  defense, 
must  set  it  forth  by  proper  pleas,  as  such  matter  cannot  be  shown 
or  relied  upon  under  the  general  issue,  as,  when  fraud  is  relied 
upon,®  or  a  breach  of  any  of  the  conditions  of  the  policy,  as  a  re- 
fusal to  arbitrate.'^     The  insurer  must  specially  plead  it  in  defense,® 


1  Thome  v.  Travellers'  Ins.  Co.,  5  Ins.  L.  J.  169. 

2  Rising  Sun  Ins.  Co.  v.  Slaughter,  20  Ind.  520. 

8  Franklin  Ins.  Co.  v.  Packet  Co.,  9  Bush.  (Ky.)  590. 

'  Washington,  etc.,  Ins.  Co.  v.  Dawes,  5  Gray  (Mass.)  376. 

^  Cincinnati  Mut.  Ass.  Go.  v.  Rosenthal,  55  111.  85  ;  Hoffman  v.  Banks,  41  Ind. 
1  ;  Ford  v.  Buckeye  Ins.  Co.,  6  Bush.  (Ky.)  133  ;  Thome  v.  Travelers'  Ins.  Co., 
(Penn.  S.  C.)  Ins.  L.  J.  169. 

'  Sterling  v.  Mercantile  Ins.  Co. ,  32  Penn.  St.  75. 

'  Dyer  v.  Piscatlgua  Ins.  Co.,  53  Me.  118  ;  Dewees  v.  Manhattan  Ins.  Co.,  34  K. 
T.  244  ;  Caston  v.  Monmouth  Ins.  Co.,  54  Me.  170. 

'PinoY.  Merchants'  Mut.  Ins.  Co.,  19  La.  An.  214  ;  Flynyiv.  Merchants',  etc., 
Ins.  Co.,  17  id.  135  ;  Sussex  Co.  Mut.  Ins.  Co.  v.  Woodruff,  26  N.  J.  541  ;  Haskins 
V.  Hamilton  Ins.  Co.,  5  Gray  (Mass.)  342  ;  Feeney  v.  People's  Ins.  Co.,  2  Rob.  (N. 
T.)  599  ;  Fox  v.  Conway  F.  Lis.  Co.,  53  Me.  107.  In  an  action  upon  a  policy,  the 
answer  was  that  the  policy  contained  a  condition  avoiding  it  in  case  the  interest  of 
the  assured  in  the  property  were  other  than  the  sole  and  unconditional  ownership 
for  his  own  benefit,  if  that  fact  were  not  represented  to  the  insurer,  and  expressed 
in  the  written  part  of  the  policy  ;  that  the  property  was  held  in  trust  by  the  plain- 
tiff for  others,  and  he  did  not  disclose  the  fact  to  the  defendant  when  he  appUed 
for  insurance  ;  and,  (as  a  separate  defence)  that  he  did  not,  in  his  proofs  of  loss, 
disclose  such  trust,  or  the  names  of  the  persons  beneficially  interested,  as  the  terms 
of  the  policy  required  him  to  do  before  he  could  recover  thereon.    It  was  held,  that 
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and,  failing  to  do  so,  evidence  of  sucli  special  matter  is  not  admis- 
sible. The  special  matter  must  be  set  fortli  with  such  certainty 
and  particularity,  as  that  the  plea,  on  its  ia.ce,  prima  facie  consti- 
tutes a  defense,!  and  the  insurer  can  only  defend  as  to  the  matter 
set  up,2  and  the  fact  that  evidence  was  admitted  without  objection, 
not  warranted  by  the  pleadings,  will  not  defeat  the  plaintiff's 
claim.  The  plaintiff  is  entitled  to  have  all  such  evidence  stricken 
out  of  the  case.^  When,  however,  the  plea  or  answer  df-nies  the 
matter  set  forth  in  the  complaint,  either  generally  or  specifically, 
evidence  is  admissible  to  disprove  any  of  the  allegations  so  denied,* 
and,  in  Tennessee,  it  has  been  held  that,  under  the  plea  oitdl  debet, 
evidence  of  fraud  or  false  swearing,  or  any  matter  that  goes  to 
entirely  defeat  the  defendant's  liability,  is  admissible.^  But, 
generally,  the  rule  is,  that  the  defendant  must  spread  the  matter 
of  his  defense  upon  the  record,  that  the  plaintiff  may  be  informed 
of  the  matters  which  he  intends  to  litigate.''  If  the  defendant 
demurs  to  the  declaration,  he  admits  the  truth  of  all  matters  stated 
therein,  but,  where  a  plea  is  filed  setting  up  fraud  on  the  part  of 
the  assured,  the  plea  is  not  to  be  taken  as  an  admission  of  all  the 
allegations  of  the  complaint ;  '^  thus  where  the  plaintiff  sued  for  a 
loss,  and  the  defendant  denied  that  the  plaintiff  had  any  insurable 
interest  in  the  property,  it  was  held  that  the  plea  did  not  operate 
as  an  admission  of  the  truth  of  the  plaintiff's  allegations  as  to  the 
extent  or  value  of  the  loss.^    If  the  answer  or  plea  merely  denies 


this  was  essentially  a  plea  in  bar,  and  not  merely  one  in  abatement,  and  there  was 
no  error  in  refusing  to  try  first  the  question  whether  plaintiff  had  failed  to  make 
due  proofs  of  loss.     SmitJi  v.  Commonwealth  Ins.  Co.,  49  Wis.  322. 

1  Fogg  V.  Griffin,  2  Allen  (Mass,)  1. 

2  Mayor,  etc.,  v.  Broolclin  Ins.  Co.,  4  Keyes  (N.  T.)  465. 

'  Williams  V.  Mechanics',  etc.,  Ins.  Co.,  54  N.  T.  577 

*  Greenfield  v.  Mass.,  etc.,  Ins.  Co.,  il  lif.  T.  430;  Bruynot  v.  Lousiana,  etc., 
Ins.  Co.,  12  La.  326. 

6  Phoenix  Ins.  Co.  v.  Munday,  5  Cold.  (Tenn.)  547. 

"  Weed  V.  Schenectady  Ins.  Co.  7  Lans.  (N.   T.)  452;  Maher  v.  Hibernia  Ins. 
Co.,  6  Hun  (H.  Y.)  353;  Cassacia  v.  Phoenix  Ins.  Co.,  28  Cal.  628. 

'  King  v.  Walker,  2  H.  <£  C.  384. 

8  Clark  V.  Western  Ass.  Co.,  25  N.  C.  (Q.  B.)  209. 
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the  allegations  of  the  plaintiff's  complaint,  no  reply  is  necessary, 
but  if  special  matter  in  defense  is  set  up,  a  replication  should  be 
filed  ;  ^  and  if  the  plea  is  traversed,  the  defendant  will  be  permitted 
•  to  prove  the  allegations  therein,  even  though  such  evidence  would 
not  have  been  admissible  if  the  plea  had  not  been  traversed.^  The 
plea  of  nul  tiel  corporation  cannot  be  plead  except  as  to  misnomer, 
or  unless  the  corporation  has  been  dissolved,  as  such  a  plea  is 
absurd  when  the  corporation  appears,  and  yet  pleads  its  non-exis- 
tence.^ If  the  company  claims  that  the  plaintiff  has  not  performed 
the  conditions  of  the  policy,  as  that  he  has  increased  the  risk  by 
using  the  property  for  other  purposes  he  must  specify  in  his  plea 
or  answer  the  particular  use  to  which  the  property  has  been 
denoted,  which  he  relies  upon  as  increasing  the  risk,  or  his  plea 
or  answer  will  be  demurable.* 

Damages. 

Sec.  523.  In  an  action  upon  a  policy  the  valuation  therein  is 
not  the  controlling  proof  of  the  actual  value,  but  the  jury  must 
find  the  value  from  the  evidence,  which  is  not  what  the  property 
cost,  or  what  it  would  cost  to  replace  it,  but  its  actual  cash  value 
as  it  was  at  the  time  of  the  fire.  In  the  case  of  buildings  the  lo- 
cality and  surrounding  circumstances  are  to  be  regarded,  as  they 
determine  its  eligibility  which  is  an  important  element  of  value,^ 
and  the  testimony  of  witnesses  familiar  with  the  value  of  the  class 
of  property  involved,  is  admissible  upon  the  question  of  value, 
either  in  corroboration  of  the  evidence  of  the  assured,  or  in  con- 
tradiction thereof.® 

If  there  is  no  evidence  that  the  policy  was  in  force  at  the  time 
of  the  loss  or  of  the  value  of  the  property  beyond  the  recital  of 
value  in  the  policy,  there  can  be  no  recovery.'^ 


^Dayton  Ins.  Co.  v.  Kelly,  24  Ohio  St.  345, 

^  Home  Ins.  Co.  v.  Favorite,  46  111.  263. 

8  McCullough  v.  Talledega  Ins.  Co.,  46  Ala.  376. 

*  Hofficker  v.  New  Castle  Mut.  Ins.  Co.,  5  Del.  101. 

^  Wanesboro  Mu.  F.  Ins.  Co.  v.  Creaton  98  Penn.  St.  451. 

6  Schroeder  v.  Trade  Ins.  Co.  12  111.  App.  651. 

'  Girard  F.  Ins.  Co.  v.  Braden  66  Penn.  St.  81.     Where,  as  in  Wisconsin  under 
the  statute  of  1874  making  all  policies  valued  policies,  the  company  cannot  by  a 
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Where  a  policy  of  insurance  stipulates  for  payment  of  losses, 
sixty  days  after  adjustment,  and  the  assurers  make  reasonable  ef- 
forts to  effect  an  adjustment,  they  will  not  be  liable  for  interest 
from  the  expiration  of  the  sixty  days,  but  only  from  judicial  de- 
mand.^ 

Right  of  assured  to  sue  a  re-insuring  company. 

Sec.  524.  The  question  whether  the  assured  may  sue  a  company 
in  which  the  risk  is  re-insured,  depends  upon  the  circumstance,, 
whether  in  the  state  where  the  policy  is  issued,  a  person  for  whose 
benefit  a  contract  is  made,  may  bring  an  action  thereon,  although 
not  named  in  the  contract,  and  whether  it  was  the  evident  inten- 
tion of  the  parties  that  the  re-insuring  company  should  stand  in 
the  place  of  the  insurer  to  the  assured.  Thus  in  a  Wisconsin 
case,  A.  was  insured  in  the  Standard  Fire  Company  of  London,, 
and  that  company,  desiring  to  withdraw  from  business  in  the- 
United  States,  sold  and  turned  over  to  the  Phoenix  Insurance 
Company  its  entire  business,  and  the  good-will  of  that  business,  in 
the  United  States,  together  with  a  large  amount  of  bonds  and 
other  property ;  in  consideration  of  which  the  PhoBnix  Company 
"  reinsured  all  the  risks  "  of  the  Standard  Company  upon  property 
situated  in  the  United  States,  and  agreed  that  all  losses  arising 
under  the  policies  of  the  Standard  Company  on  such  property, 
after  the  date  of  the  contract,  should  be  "  borne,  paid  and  satis- 
fied "  by  said  Phoenix  Company.  It  was  held  that  A.  might  main- 
tain an  action  against  the  Phoenix  Company  to  recover  a  loss  on 
the  property  covered  by  his  policy  in  the  Standard  Company .2 


provision  in  its  policy,  that  the  value  of  tlie  property  insured  shall  only  be  paid  for 
at  its  market  value,  Beilley  v.  Franklin  Ins.  Co.,  43  Wis.  449  or  by  an  arbitration 
clause  overcome  the  effect  of  the  statute,  Thompsonv.  Citizens'  Ins.  Co.,  45  Wis.  388. 

1  Gettworth  v.  Teutonia  Ins.  Co.,  29  La.  Ann.  30.  In  New  York  where  a  loss  was 
made  payable  sixty  days  after  due  notice  and  proof  thereof,  it  was  held  that  the 
insured  was  entitled  to  interest  after  the  expiration  of  sixty  days  from  the  time  of 
furnishing  proof  of  loss,  not  from  the  time  the  amoimt  of  loss  was  adjusted. 
Hastings  v.  Westchester  Fire  Ins.  Co.,  73  X.  Y.  141. 

2  Johannes  v.  Phoenix  Ins.  Co.,  (Wis.)  27  N.  W.  Rep.  414.  In  this  case  Cassoday, 
J.,  said  "  A  policy  of  fire  insurance  is  a  contract  of  indemnity.  Darrell  v.  Tibbitt,  5 
Q.  B.  Div.  560  ;  S.  C.  29  Eng.  Eep.  464.  By  such  contract  the  insurer  agrees  to 
compensate  the  assured  for  loss  by  fire  of  certain  property  for  a  given  time.    The 
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existence  of  such  contract  gives  the  insurer  an  insurable  interest  in  the  property  in- 
sured, co-extensive  with  its  liability.  Delaware  Ins.  Co.  v.  Quaker  City  Ins.  Co.,  3 
Grant  Cas.  Penn.  71  ;  New  York  Bowery  Fire  Ins.  Co.  v.  New  York  Fire  Ins.  Co., 
17  Wend.  (N.  T.)  359.  Here  the  Standard  Fire  Office  of  London  insured  the  plain- 
tiff's property  for  three  years  from  July  1,  1883.  After  doing  so  it  became  desirous 
of  reinsuring  its  risks  upon  property  in  the  United  States,  and  withdrawing  from 
business  in  the  United  States.  The  Phoenix  Insurance  Company  of  Brooltlyn  was 
at  the  time  desirous  of  acquiring  and  purchasing  the  business  and  good-will  of  the 
Standard  Company.  Accordingly  the  two  companies  made  the  agreement  set  forth 
in  the  statement  of  facts  on  January  2,  1884.  At  that  time  the  plaintiff's  policy  had 
two  years  and  a  half  more  to  run.  Of  course  the  Standard  Company  had  an  insur- 
able interest  in  the  plaintiff's  property  commensiu'ate  with  its  liability.  The  agree- 
ment between  the  two  companies,  as  alleged,  was  based  upon  a  sufficient  considera- 
tion. Its  validity  is  not  assailed.  The  contention  is  that  the  contract  between 
the  two  companies  is  confined  strictly  to  them,  and  that  the  plaintiff  under  his 
policy  issued  by  the  Standard  has  no  privity  in  the  contract  made  by  the  Phcenix, 
and  can  maintain  no  action  thereon  against  the  Phoenix.  In  other  words,  that  it 
was  strictly  a  contract  of  reinsurance  by  the  Standard  Company,  solely  for  its  own 
benefit,  and  not  for  the  benefit  of  any  of  its  then  existing  policy-holders  in  the 
United  States. 

In  support  of  such  contention  the  learned  counsel  for  the  appellant  cites  several 
cases.  Some  of  these  cases,  and  perhaps  some  others,  will  now  be  considered,  as 
the  question  may  be  regarded  as  new.  In  doing  so  we  shall  confine  ourselves  very 
much  to  the  wording  of  each  particular  contract  adjudicated,  for  the  question  pre- 
sented is  after  all  one  of  contract.  The  construction  given  to  one  contract  'may 
essentially  aid  the  construction  of  another  :  but  this  is  so  only  where  the  clauses  of 
the  two  contracts  to  be  construed  are  substantially  alike.  Some  of  the  cases  cited 
were  upon  contracts  of  strict  reinsurance,  as  above  defined,  and  clearly  sustain  the 
position  of  counsel  if  the  contract  here  is  to  be  so  restricted.  Hastie  v.  De  Peyster 
3  Caine,  (N.  Y.)  190  ;  Herckenrath  v.  American  M.  Ins.  Co.,  3  Barb.  Ch.  (N.  Y.> 
63  ;  New  York  Bowery  Fire  Ins.  Co.  v.  Neio  York  Fire  Ins.  Co. ,  supra  ;  Hone  v. 
Mutual  Safety  Ins.  Co.,  1  Sandf.  (N.  T.)  137  ;  S.  C,  2  N.  Y.  235  ;  Carrington  v. 
Connecticut  F.  &  M.  Ins,  Co.,  1  Bosw.  (N.  Y. )  152  ;  Blackstone  v.  Allemania  Fire 
Ins.  Co.,  56  ]Sr.  Y.  104  ;  Strong  v.  Phcenix  Ins.  Co.,  62  Mo.  289  ;  21  Am.  Eep.  417  ; 
Ganttv.  American  Cent  Ins.,  Co.,  68  Mo.  503  ;  Delaware  Ins.  Co.  v.  Quaker  City 
Ins.  Co.,  supra. 

Thus  in  Hone  v.  Mutual  Safety  Ins .  Co. ,  supra,  the  defendant,  by  the  policy  of 
reinsurance,  "promised  and  agreed  to  make  good  to  the  American  Mutual  Insur- 
ance Company  all  such  loss  or  damage,"  etc.  So  in  the  case  cited  in  Bosworth  the 
agreement  was  to  "  reinsure  the  American  Mutual  Insurance  Company  of  Amster- 
dam upon  the  following  policies  issued  by  them,  loss,  if  any,  payable  to  the  assured 
upon  the  same  terms  and  conditions,  and  at  the  same  time,  as  are  contained  in  the 
original  policies."  A  description  of  the  several  policies  is  then  given.  The  court 
at  General  Term  said  :  "  If  the  word  '  assured,'  as  used  in  this  contract,  means  the 
party  reassured,  the  present  plaintiffs  have  no  interest  in  the  contract,  and  no  right 
to  maintain  an  action  upon  jt  ;  *  *  *  "  but  "  if  the  word  '  assured  '  does  not  mean 
the  party  '  reinsured,'  and  that  party  only,  then  it  includes  and  embraces  not  only 
the  plaintiffs,  but  also  nineteen  other  individuals  and  firms.  By  the  contract  of  re- 
insurance the  defendants  took  upon  themselves  the  risks  which  the  corporation  re- 
insured had  incurred  by  insuring  twenty  separate  and  distinct  policies."  The  court 
then  determined  that  the  word  "  assured,"  as  used,  meant  the  company  issuing  the 
original  policies  and  obtaining  the  reinsurance,  and  not  any  of  such  policy-holders. 
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In  Blackstone  v.  Insurance  Co.,  supra,  the  agreement  tvas  simply  to  reinsure  the 
company,  and  the  principal  contention  was  whether  the  insurance  was  double 
under  the  peculiar  wording  of  the  policy.  The  same  is  true  of  Owens  v.  Sturyes, 
67  111.  36G,  and  Insurance  Co.  v.  Insurayice  Co.,  38  Ohio  St.  11  ;  43  Am.  Kep.  413. 

But  in  the  case  before  us  the  contract  between  the  defendant  companies  was,  as 
it  seems  to  us,  something  more  than  a  mere  reinsurance.  By  that  contract  the 
Standard  Company  sold  and  turned  over  to  the  Phoenix  its  entire  business,  and  the 
good-will  of  that  business,  in  the  United  States,  together  with  a  large  amount  of 
bonds  and  other  property,  in  consideration  of  which  the  Phoenix  thereby  "  rein- 
sured all  the  risks"  of  the  Standard  Company  "upon  property  situated  in  the 
United  States  ;  *  *  *  and  agreed  that*all  losses  arising  under  the  policies  of  the 
said  defendant,  the  Standard  Fire  Of&ce,  Limited,  upon  property  situated  in  the 
United  States  of  America,  should  after  that  time  (January  1,  1884)  be  borne  by  the 
said  Phoenix  Insurance  Company  and  should  be  paid,  satisfied  and  discharged  by 
it  ;  *  *  *  and  agreed  that  the  loss  of  this  plaintiff  arising  thereunder  should  be 
borne,  paid,  satisfied  and  discharged  by  said  Phoenix  Insurance  Company  ;  which 
thereupon  became  owner  of  the  good-will,  original  documents  and  books  of  its  co-de- 
fendant herein  (the  Standard  Company)  relating  to  the  risks  aforesaid,  and  assumed 
control  of  the  same,  and  of  the  business  pertaining  to  said  risks,  policies  and 
losses." 

Such  are  the  alleged  terms  of  the  contract  we  are  required  to  construe.  The 
losses  thus  arising  under  the  policies  could  only  "  be  borne,  paid,  satisfied  and  dis- 
charged "  by  the  Phoenix  in  a  direct  transaction  with  the  policy-holders.  Even  a 
payment  by  it  of  the  amount  of  the  loss  to  the  Standard  Company  would  not  satisfy 
or  discharge  the  plaintiff's  claim  for  such  loss  on  his  policy.  That  could  only  be  done 
on  payment  to  the  plaintiif.  It  seems  to  tis  that  by  the  terms  of  the  contract,  as 
alleged,  the  Phoenix,  in  effect,  thereby  assumed  the  risk  covered  by  each  policy, 
and  agreed  to  pay  any  loss  arising  under  each  policy.  The  mere  fact  that  the  plain- 
tiff was  not  named  in  the  contract  does  not  preclude  him  from  maintaining  an  action 
upon  the  contract.  Thus  a  policy  "  for  whom  it  may  concern,"  assures  all  persons 
having  an  insurable  interest  that  are  intended  to  be  covered  by  it,  whether  known 
to  the  insurers  or  not.  The  Sidney,  23  Fed.  Rep.  88.  So  an  agreement  "  to  become 
insurer  to  C.  for  the  benefit  of  himself  and  others  having  tobacco  m  store,  and  to 
be  stored,  in  his  warehouse,  on  said  stock  of  tobacco,"  was  held  by  this  court  suffi- 
cient to  sustain  an  action  on  the  contract  against  the  insurer,  and  in  favor  of  such 
"  other"  persons,  though  not  named.  Strohn  v.  Hartford  Fire  Ins.  Co.,  33  Wis. 
648  ;  37  id.  627  ;  9  Am.  Eep.  777. 

In  Glen  v.  Hope  Mutual  Life  Ins.  Co.,  1  Thomp.  &  C.  463  ;  S.  C,  affirmed,  56 
N.  Y.  379,  the  defendant  had  agreed  with  the  Craftsmen's  Assurance  Company  to 
reinsure  the  latter  company  on  all  its  risks  "  for  which  policies  of  the  said  party  of 
tlie  second  part  (Craftsmen's  Assurance  Company)  are  outstanding  at  this  date,  and 
hereby  agree  to  assure  all  such  policies,  and  to  pay  the  holders  thereof  all  such 
sums  as  the  party  of  the  second  part  may,  by  force  of  such  policies,  be  liable  to  pay 
*  *  *)  the  liability  for  death  losses  to  be  limited  to  such  deaths  as  may  occxu-  on  and 
after  I  his  date  ;  "  and  it  was  held  that  the  defendant  was  liable  on  the  contract  of 
reinsurance  directly  to  the  several  holders  of  policies  for  the  whole  amount  insured 
thereby.  The  same  doctrine,  upon  the  same  reinsurance  contract,  was  reaffirmed 
in  Fischer  Y.  Hope  Mutual  Life  Ins.  Co.,  40  X.  Y.  Sup.  Ct.  291.  It  seems  to  us 
that  the  contract  of  reinsurance  in  those  two  cases  was  substantially  like  the  one  at 
bar.  Those  actions  in  favor  of  such  policy-holders,  upon  such  contract  of  reinsui-- 
nucp,  were  sustained  upon  the  authority  oi  Lawrence  v.  Fox,  20  N.  Y.  268,  and  sim- 
ilar cases.     That  case  has  been  expressly  followed  by  this  court.  Gray  v.  McDonald, 
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19  Wis.  217.  The  same  principle  has  frequently  been  reiterated  by  this  court. 
Putney  v.  Farnham,  21  Wis.  187  ;  McDowellY.  Low,  35  id.  171  ;  Bassett  v.  Hughes, 
43  id.  319  ;  Hallock  v.  Parcher,  52  id.  399  ;  Hoile  v.  Bailey,  58  id.  450-4.52  ;  Town 
of  Platteville  v.  Hooper,  63  id.  383.  Tlie  principle  thus  sanctioned  in  these  cases 
is  to  the  effect,  that  if  on  the  receipt  of  a  good  and  sufficient  consideration,  A. 
agrees  with  B.  to  assume  and  pay  a  debt  of  the  latter  to  C. ,  then  C.  may  maintain 
an  action  directly  upon  such  contract  against  A.  notwithstanding  C.  is  not  privy  to 
the  consideraion  received  by  A.  We  think  the  case  at  bar  comes  withhin  the  prin- 
ciple. 
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CHAPTER  XX. 

■WAIVEE. 

Waiver  implied,  'virhen. 

Sec.  525.  When  the  insurer,  knowing  the  facts,  does  that  which 
is  inconsistent  with  its  intention  to  insist  upon  a  strict  compli- 
ance with  the  conditions  precedent  of  the  contract,  it  is  treated  as 
haying  waived  their  performance,^  and  the  assured  may  recover 
without  proving  performance,^  and  that  too,  even  though  the 
policy  provides  that  none  of  its  conditions  shall  be  waived  ex- 
cept by  written  agreement.^  Thus,  in  a  recent  Pennsylvania 
case,^  where  the  policy  provided  that  proofs  of  loss  should  be 


1  Greenfield  v.  Mass.  Mut.  Ins.  Co.,  47  N.  T.  430;  Merchants',  etc.,  Ins.  Co.  v 
Curran,  45  Mo.  142 ;  Buffum  v.  Bowditch,  etc. ,  Ins.  Co. ,  10  Cush.  (Mass. )  540.  The 
president  of  an  insurance  company  often  stopped  at  a  hotel  insured  by  his  company 
while  additions,  claimed  to  increase  the  risk,  were  being  made,  and  gave  his  per- 
mission to  the  making  of  them.  It  was  held  that  there  was  a  waiver  of  breach  of 
condition,  and  that,  upon  a  renewal  of  the  policy,  after  death  of  the  president,  it 
was  not  necessary  to  make  a  representation  in  writing  as  to  the  changes  made.  The 
knowledge  of  a  surveyor  and  collector  of  premiums  is  not  necessarily  to  be  considered 
the  knowledge  of  the  insurance  company,  so  that  it  will  be  held  to  have  waived  a 
breach  of  condition  by  not  objecting  to  the  facts  disclosed.  Martin  v.  Jersey  City 
Ins.  Co.,  44  N.  J.  L.  273. 

2  Van  Allen  v.  Farmers  J.  S.  Co.,  4  Hun.  (N.  T)  413.  A  waiver  of  conditions 
in  a  policy  may  be  established  by  parol.  Peoria  Sugar  Befinery  v.  Susquehanna 
Mil.  F.  Ins.  Co.,  20  Fed.  Eep.  480;  as,  by  showing  the  acts  of  the  insurer  after 
knowledge  of  the  breach,  and  any  act  of  his  which  admits  the  policy  as  being  still 
in  force  which  might  have  been  deemed  avoided  from  any  cause,  is  a  waiver  of  his 
right  to  Insist  upon  the  avoidance.  Oakes  v.  Manufacturer's  Ins.  Co.,  135  Mass.  248; 
Mm-rison  v.  Wisconsin  etc. ,  L.  Ins.  Co.,  59  Wis.  162;  Phoenix  Ins.  Co.  v.  Laiising 
15  Neb.  594;  National  X.  Ins.  Co.  v.  Tullidge  39  Ohio  St.  240;  Crescent  City  Ins.  Co. 
V.  Griffin  59  Tex.  509;  Edwards  v.  Travellers'  Ins.  Co.,  20  Fed.  Eep.  661;  Marston 
V.  Mass.  Life  Ins.  Co.,  59  N.  H.  92.  But,  in  order  to  constitute  a  waiver,  the  act 
relied  upon  to  establish  it,  must  be  such  as  is  inconsistent  with  the  idea  that  the 
insurer  intended  to  rely  upon  the  performance  of  the  condition. 

=  Ins.  Co.  V.  Todd,  83  Penn.  St.  272. 
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furnished  within  thirty  days,  and  also  that  no  condition  of  the 
policy  should  be  waived,  except  by  a  general  officer,  it  was  held 
that,  where,  soon  after  the  loss  the  secretary  of  the  company 
notified  the  assured  of  its  intention  to  rebuild,  and  interfered 
with  the  agent  of  the  assured  in  making  proofs,  and  told  him  not 
to  make  them,  whereby  they  were  not  made  within  the  time 
limited,  the  condition  was  waived  and  the  company  was  estopped 
from  setting  up  strict  compliance  as  to  time  in  avoidance  of  its 
liability.  So  where  the  by-laws  of  the  company,  or  the  policy, 
require  that  a  written  application  shall  be  made,  the  company 
may  waive  the  condition,  and  the  issue  of  a  policy,  without  a 
written  application,  is  suificieut  to  establish  a  waiver.^  So, 
where  the  policy  or  by-laws  require  that  all  questions  in  the 
application  shall  be  truly  answered,  if  a  policy  is  issued  upon  an 
application  ^n  which  any  of  the  questions  are  left  unanswered, 
it  is  not  only  treated  as  waiving  the  provisions  of  the  policy  or 
l)y-laws  in  this  respect,  but  also  the  information  which  an  answer 
to  such  inquiry  should  have  imparted.^  So,  too,  the  production 
-of  proofs  of  loss,  or  defects  therein,  may  be  waived,  and  such 
waiver  may  be  implied  from  what  is  said  or  done  by  the  insurer.^ 
Where  a  local  agent  of  the  insurer  after  a  loss  made  out  and  for- 
warded, at  the  request  of  the  assured,  proofs  of  loss  which  were  de- 
fective in  not  conforming  to  the  requirements  of  the  policy  the 
■company  was  held  to  have  waived  all  objections  on  that  score  by 
objecting  to  pay  on  other  grounds.*  But  a  company,  retaining 
without  objection  proofs  of  loss  not  delivered  within  the  time 
limited  therefor  in  the  policy,  does  not  waive  the  right  to  insist 
that  the  condition  was  not  complied  with.^  Where  the  insurer 
promised  that  the  proofs  of  loss  would  be  received  when  certain 


1  BahHnger  v.  Empire  etc.,  Ins.  Co.,  3  T.  &  C.  (N.  T.)  610. 

°  Haley  v.  Dorchester  Ins.  Co. ,  12  Gray  (Mass.)  545;  Com  v.  Hide  &  Leather  Ins. 

Co.,  112  Mass.  136;  Dodge  etc.,  Mut.  Ins.  Co.  v.  Rogers,  12  Wis.  337;  Dayton  Ins. 
Co  V.  Kelly,  24  Ohio  St.  345. 

'  See  chapter  13,  Lycoming  Ins.  Co.  v.  Dunmore,  75  111.  14;  Patterson  v.  Triumph 
Ins.  Co.  64  Me.  500. 

*  Whittle  V.  Farmville,  Ins.  Co.,  3  Hughes  (U.  S.  C.  C.)  421;  Portsmouth  Ins. 
■Co.  V.  Reynolds,  32  Gratt.  (Va.)  613;  ^tna  Ins.  Co.  v.  Sparks,  62  Ga.  187. 

5  Bell  V.  Lycoming  Fire  Ins.  Co.,  19  Hun  (N.  T.)  238. 
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corrections  were  made,  knowing  it  to  be  physically  impossible  to 
have  this  done  within  the  thirty  days  required  by  the  policy,  it 
was  held  that  this  was  a  waiver  of  the  limitation,  and  a  tender  of 
the  proofs  within  a  reasonable  time  would  be  sufficient,  if  all  the 
other  conditions  should  be  complied  with.^  A  policy  of  insurance 
on  a  steamboat  required  proof  of  loss  within  thirty  days.  A  pro- 
test was  made  out  on  the  day  of  the  loss,  and  afterwards  handed 
to  the  insurer's  adjuster,  who,  ,after  investigating,  promised  to 
write  to  the  insured  on  maldng  report,  and  to  inform  him  whether 
the  insurer  would  pajr,  which  he  thought  doubtful  owning  to  the 
absence  of  any  showing  of  the  cause  of  loss.  On  his  reporting  all 
the  facts,  the  company  decided  that  it  was  not  liable,  and  so  in- 
formed the  agent,  it  was  held  that  it  was  a  question  for  the  jury 
whether  that  was  a  waiver  of  proofs  of  loss.^     The  breach  of  any 


1  Hicks  V.  Empire  Ins.  Co.,  6  Mo.  App.  254. 

2  Enterprise  Ins.  Co.  v.  Paris  et.  35  Mass.  35. 

The  delivery  of  a  policy  to  the  insured  is  a  waiver  of  the  condition  requiring  the 
premium  note  to  be  delivered  before  the  policy  takes  effect.  Behler  v.  German 
Mut.  Fire.  Ins.  Co.,  68  Ind.  347.  So  where  a  policy  provided  that  notice  and  proof 
of  loss  should  be  delivered  to  the  secretary  of  the  company  at  the  home  office,  but 
the  same  were  delivered  to  the  company's  local  agent,  who  refused  to  receive 
them,  on  the  sole  ground  that  the  policy  had  been  cancelled,  and  was  not  in  force, 
it  was  held,  that  said  provision  was  thereby  waived.  German  Ins.  Co.  v.  Ward,  90 
111.  550. 

A  policy  voidable  in  case  the  interest  of  the  assured  were  other  than  the  entire, 
unconditional,  and  sole  OTNTiership,  was  held  not  to  be  voided  if  the  officers  knew 
the  fact  of  ownership  to  be  otherwise,  but  chose  to  assume  the  risk.  In.  such  case 
notice  to  the  agent  is  notice  to  the  company.     Union  Ins.  Co.  v.  Cliipp,  93  111.  96. 

An  insurance  company  may,  by  repeatedly  promising  to  pay  the  loss,  waive  com- 
pliance with  a  provision  in  a  policy  requiring  suit  to  be  brought  within  a  stipulated 
time.     Home  Ins.,  etc.,  Co.  v.  Myer,  93  111.  271. 

Where  the  soliciting  agent  of  an  insurance  company,  not  knowing  that  the  con- 
dition of  a  certain  policy  had  not  been  complied  with,  after  a  loss  thereon,  wrote  to 
the  insured  that  he  would  notify  the  company,  and  that  someone  would  come  to 
adjust  the  loss.  It  was  held  that  the  agent,  not  being  authorized  to  bind  the  com- 
pany in  the  matter,  his  letter  to  the  insured  could  not  be  regarded  as  a  waiver,  by 
the  company,  of  the  condition  in  the  policy  requiring  proofs  of  loss  to  he  made 
within  a  certain  time.     Forest  City  Ins.  Co.  v.  School  Directors,  4  111.  App.  145. 

Forfeiture  of  a  policy  for  additional  insurance  is  waived  where  the  adjusting 
agent,  with  knowledge  of  such  insurance,  puts  the  insured  to  the  expense  of  making 
up  proofs  of  loss,  and  requires  him  from  time  to  time  to  correct  them,  without  giv- 
ing him  to  understand  that  the  company  will  rely  upon  the  forfeiture.  Pennsyl- 
vania Fire  In.i.  Co.  v.  Kittle,  .39  Mich.  51. 

After  a  policy  of  insurance  against  fire  had  expired,  the  assured  spoke  with  the 
agent  of  the  company,  stated  that  he  was  going  away,  to  he  gone  a  week  or  ten  days, 
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condition  in  the  policy,  as  against  an  increase  of  risk,i  or  the  keep- 
ing of  certain  hazardous  goods, ^  or  the  prosecution  of  a  certain 
hazardous  trade,^  or  indeed  the  violation  of  any  of  the  conditions 
of  the  policy  may  be  waived  by  the  insurer,  and  a  waiver  may  be 
implied  from  the  acts  and  conduct  of  the  insurer  after  knowledge 
that  such  conditions  have  been  broken.*     Generally  in  order  to 


and  wanted  to  renew  the  insurance  before  he  left;  to  which  the  agent  answered, 
"All  right."  The  assured  then  asked  "  "Won't  you  do  it  for  two  per  cent  ?  "  be- 
ing a  reduction  on  the  rate  previously  charged ;  and  the  agent  said  he  would.  The 
assured  asked  whether  there  was  anything  else  the  agent  wanted  him  to  do ;  and  the 
latter  answered,  "  No,  nothing  else ;  I  have  the  description  in  the  office,  and  will 
attend  to  it."  The  assured  said  fm-ther  that  he  wanted  "  to  renew  the  old  policy, 
the  same  as  it  was  before,  in  the  same  company,  to  the  same  amount; "  and  the 
agent  answered,  "  All  right."  The  assured  went  away  the  same  day,  returning  in 
about  ten  days ;  and  the  property  was  destroyed  by  fire  the  next  day  after  his  return. 
There  was  no  other  proof  of  a  renewal  of  the  policy  or  the  issue  of  a  new  one;  the 
new  premium  was  not  paid ;  and  the  old  policy  contained  a  condition  that  it  should 
be  void  if  the  premium  remained  unpaid,  and  that  the  insurance  might  be  renewed, 
provided  the  premium  therefore  should  be  paid,  etc.  It  was  held  that  the  facts 
stated  did  not  show  a  new  contract  of  insurance  in  prwsenti,  or  a  waiver  of  the  con- 
ditions of  the  policy.     Taylor  v.  Phoenix:  Ins.  Co.  47  Wis.  365. 

1  Viele  V.  Germania  Ins.  Co.,  26  Iowa,  9. 

^Reaper  City  Ins.  Co.  v.  Jones,  62  111.  458. 

8  Com.  V.  Hide  &  Leather  Ins.  Co.,  112  Mass.  136. 

*  Planters'  Ins.  Co.  v.  Cornfoot,  50  Miss.  562  ;  Smith  r.  Glen's  Falls  Ins.  Co.,  62 
N,  Y.  85  ;  Jollffe  v.  Madison  Mut.  Ins.  Co.,  39  Wis.  Ill  ;  Sherman  v.  Madison 
Ins.  Co.,  39  id.  104  as  the  payment  of  assessments  upon  premium  notes,  Vial  v. 
Genessie,  etc.,  Ins.  Co.,  19  Barb.  (N.  T.)440  ;  the  prepayment  of  premiums, 
Boshm  V.  Williamsburgh  F.  Ins.  Co.,  35  N.  T.  131  ;  Pino  v.  merchants'  Ins.  Co., 
19  L?,.  An.  214  ;  Ide  v.  Phoenix  Ins.  Co.,  2  Biss.  (U.  S.)  333  ;  Washoe  Tool  Co.  v. 
Ilibernia  F.  Lis.  Co.,  66  N".  T.  613  ;  Hambleton  v.  Home  Ins.  Co.,  6  Biss.  (U.  S. 
C.  C.  )  91  ;  written  assent  to  assignment  of  policy,  Gilliat  v.  Pawtucket,  etc.,  Ins. 
Co.,  8  R.  I.  282  ;  service  of  notice  of  loss,  Beatty  v.  Lycoming  F.  Ins.  Co.,  52 
Penn.  St.  456  ;  Imperial  Ins.  Co.  v.  Murray,  73  Penn.  St.  13  ;  of  proofs  of  loss, 
Owens  V.  Farmers'  J.  S.  Ins.  Co.,  57  Barb.  (N.  Y.)  518  ;  Security  Ins.  Co.  v.  Fay, 
22  Mich.  467  ;  Dohn  v.  Farmers'  J.  S.  Co.,  5  Lans.  (N.  Y.)  275  ;  Cobb  v.  Ins.  Co., 
11  Kan.  93  ;  Globe  Ins.  Co.  v.  Boyle,  21  Ohio  St.  119  ;  O'Connor  v.  Hartford  Ins. 
Co.  31  Wis.  160  ;  written  assent  to  other  insurance  ;  Carroll  v.  Charter  Oak  Ins. 
Co.  Abb.  Ct.  App.  Dec.  (N.  Y.)  316  ;  Baerv.  PhcBnix  v.  Ins.  Co.,  4Bush  (Ky.) 
242  -jShurtliffv.  Phoenix  Ins.  Co.,  57  Me.  137  ;  Jewettv.  Home  Ins.  Co.,  29  Iowa. 
562;  Peekingtonv.  National  Ins.  Co.,  55  Mo.  172  ;  Benedicts.  Ocean  Ins.  Co.,  1 
Daly  (N.  Y.  C.  P.)  8  ;  defects  in  application,  Farmers',  etc.,  Ins.  Go.  v.  Chestnut 
50  HI.  Ill  ;  in  certificate  of  magistrate  whether  of  form  or  substance,  Bailey  v. 
Home  Ins.  Co.,  56  Me.  474  ;  Taylor  y.  Mocjer  Williams  Ins.  Co.,  51  N.  II.  50  ; 
Herronv.  Peoria,  etc.,  Lis.  Co.,  28111.  235  ;  alienation  without  consent,  Illinois, 
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establish  a  waiver  by  the  insurer,  its  actual  knowledge  of  the 
breach  waived  must  be  established,  or  proof  of  such  a  state  of 
facts  that  it  may  fairly  be  said  that  it  ought  to  have  known 
thereof.^  Thus,  an  insurer  may  waive  the  condition  as  to  the  time 
within  which  an  action  for  a  loss  shall  be  brought,  and  this  may 
be  established  by  proof  of  anything  said  or  done  by  it  fairly  induc- 
ing delay  on  the  part  of  the  assured.^    But  a  waiver  cannot  be 


etc,  Ins.  Co.  v.  Stanton,  57  III.  354  ;  Bachelor  v.  Peoples'  F.  Ins.  Co.,  40  Conn. 
66  ;  of  condition  as  to  countersigning  of  policy,  U.  S.  L.  F.  &  M.  Ins.  Co.  v. 
Ins.  Co.,  of  N.  America,  42  InA.  588  ;  Hibemia  Ins.  Co.  v.  O'Connor,  29 Mich.  241; 
or  any  condition  of  the  policy,  Webster  v.  Phoenix  Ins .  Co. ,  36  Wis.  67. 

1  Finley  v.  Lycoming  Ins.  Co.,  31  Penn.  St.  311  ;  Allen  v.  Vermont  Mut.  F.  Ins. 
Co.,  12  Vt.  366.  Where  a  policy  was  avoided  by  the  execution  of  a  mortgage  on  the 
property,  and  a  revival,  by  Indorsement  of  consent,  was  at  the  option  of  the  com- 
pany It  was  held  that  an  offer  to  Indorse  consent  upon  conditions  which  were  not 
complied  with  by  the  insured  would  not  revive  the  policy.  Supple  v.  Iowa  State 
Ins.  Co.,  58  Iowa.  29. 

2  In  Brady  v.  Western  Ins.  Co.,  17  TJ.  V.  (C.  P.)  597;  5  Ben.  F.  I.  C.  132,  Wil- 
son, J.,  in  passing  upon  this  question,  said  :  "  The  pleas  to  the  court  on  the  policy 
are  :  1.  That  the  policy  Is  not  the  policy  of  the  defendants.  2.  a  denial  of  the 
waiver  before  mentioned.  3.  That  the  property  in  the  policy  mentioned  was  not 
burned  and  destroyed  by  fire.  It  will  be  better  to  consider  whether  a  waiver  or 
dispensation  of  the  condition  relating  to  the  limitation  of  action  has  in  law  and  in 
fact  been  proved,  before  considering  it  as  a  question  of  pleading.  The  policy  is 
not  under  seal  ;  the  evidence  sustains  a  waiver  in  fact  ;  it  remains,  then,  to  con- 
sider whether  the  waiver  was  or  was  not  valid  in  law.  It  is  said  not  to  be  valid, 
because,  firstly,  it  was  the  mere  saying  or  act  of  an  unauthorized  person  ;  and, 
secondly,  because  it  was  by  word  only.  What  did  take  place  amounts  to  this  : 
Before  the  six  months'  limitation  had  expired,  and  while  the  plaintiff  had  a  com- 
plete cause  of  action,  it  was  agreed  (and  for  the  present  we  make  no  distiaction 
between  the  company  and  Mr.  De  Grassl)  that  if  the  plaintiff  would  not  prosecute 
his  right  at  law  until  Mr.  Scott  returned  from  England,  the  defendants  would  pay 
the  claim,  and  would  take  no  advantage  of  the  limitation  clause  in  case  the  six 
months  expired  before  the  payment  was  made.  If  an  action  were  brought  upon 
this  special  agreement,  the  evidence  would,  I  think,  maintain  it  just  as  stated. 
There  was  no  breach  of  the  condition  of  the  policy  at  that  time  ;  there  was  noth- 
ing, therefore,  to  prevent  such  an  alteration  of  it  as  above  stated,  by  the  assent  of 
both  parties.  Goss  v.  Lord  Nugent,  5  B.  &  Ad.  58.  The  defendants  would  be 
liable  to  an  action  for  breach  of  it.  Nash  v.  Armstrong,  10  C.  B.  N.  S.  259.  But 
it  is  also  available  to  the  plaintiff  as  an  answer  to  their  plea.  In  Pimy.  Reid,  6 
M.  &  G.  1.  the  judge  at  nisi  prius  held,  in  an  action  on  a  policy  not  by  deed,  that 
the  not  furnishing  a  particular  statement  of  loss  according  to  the  policy  might  be 
dispensed  with.  In  Wing  v.  Hervey,  23  L.  T.  120,  in  appeal  in  chancery,  it  was 
held  that,  although  the  life  policy  not  under  seal  was  liable  to  be  forfeited  by 
reason  of  the  person  whose  life  was  insured  having  gone  to  a  foreign  country, 
contrary  to  the  condition  of  the  policy,  that  this  breach  was  waived  by  the  com- 
pany because  after  the  breach  the  local  agent  of  the  company,  at  the  place  where 
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implied  unless  the  language  or  act  of  the  insurer  is  such  as  fairly 
leaves  the  assured  to  understand  that  nothing  further  is  required 


tlie  policy  was  effected,  had  notice  of  the  breach  and  received  the  premiums  as 
hefore  the  breach,  stating  that  the  policy  would  be  perfectly  good  providing  the 
premiums  were  regularly  paid,  and  the  company  must  be  deemed  to  have  had 
constructive  notice  by  the  express  notice  to  their  agent.  In  Supple  v.  Cann,  9  Ir. 
C.  L.  Hep.  1,  to  an  action  on  a  policy  not  under  seal,  the  statute  of  limitations  was 
pleaded,  and  the  plaintiff  replied,  on  equitable  grounds,  that  a  suit  was  com- 
menced in  chancery  before  the  expiry  of  the  six  years  ;  and  the  question  arose 
there  whether  the  premiums  had  been  regularly  paid,  upon  which  the  court 
ordered  an  issue  at  law  to  try  the  question,  and  that  it  would  be  inequitable  to 
permit  this  defense  under  the  statute  not  to  be  set  up,  and  it  was  held  to  be  a 
good  equitable  answer  to  the  plea.  In  this  same  case  another  point  arose  which 
is  very  applicable.  The  plaintiff  in  his  summons  and  plaint  admitted  the  non- 
payment of  certain  premiums  within  the  required  period,  and  he  relied  upon  the 
subsequent  receipt  by  the  agent  of  the  company  as  amounting  to  a  new  contract 
for  the  revival  of  the  policy,  or  to  a  waiver  of  the  default.  The  company  pleaded 
a  specific  mode  contained  in  the  policy,  by  which  within  a  limited  period  after 
•default  the  policy  could  be  set  up  again.  Held,  that  the  parties  were  not  pre- 
cluded from  waiving  the  lapse  in  any  other  mode  they  might  agree  upon.  In 
Armstrong  v.  Turquand,  9  Ir.  C.  L.  Kep.  32,  on  a  plea  of  fraud  to  an  action  on  a 
policy  under  seal,  the  plaintiff  replied  waiver  by  subsequent  receipts  of  premium 
^fter  knowledge  of  the  fraud.  Held,  the  policy  was  not  absolutely  void  by  the 
fraud,  but  only  at  the  election  of  the  company,  and  that,  like  a  lease  under  seal, 
they  might  elect  not  to  create  a  forfeiture,  and  that  the  replication  was  good.  The 
case  of  Lambkin  v.  The  Western  Assurance  Co.,  13  U.  C.  237,  does  not  apply, 
because  the  policy  there  was  under  seal,  and  the  condition  as  to  bringing  the 
action  within  twelve  months  could  not  therefore  have  been  dispensed  with  at  law 
except  by  deed,  and  the  dispensations  relied  on  were  by  parol  only.  I  think  this 
waiver  a  valid  answer  to  the  defense  which  is  opposed  to  it.  If  the  plaintiff  had 
not  stated  the  waiver  in  his  declaration,  but  had  replied  it  as  an  equitable  answer 
to  a  plea  setting  up  the  limitation,  then,  according  to  the  case  in  9  Ir.  C.  L.  Kep. 
1,  it  would  have  been  a  good  replication.  The  ordinary  defense  which  may  be 
made  to  an  action  to  enforce  a  claim  forms  no  part  of  the  contract  between  the 
parties.  The  agreement  that  it  does,  as  Lord  Brougham  said,  in  Don  v.  Lipp- 
man,  5  C.  &  F.  1,  'supposes  that  the  parties  look  only  to  the  breach  of  it.  Noth- 
ing is  more  contrary  to  good  faith  than  such  a  suppositioil,  that  the  contracting 
party  looks  only  to  the  period  at  which  the  statute  of  limitation  will  begin  to  run  ; 
it  will  sanction  a  wrong  course  of  conduct,  and  will  turn  a  protection  against 
laches  into  a  premium  for  evasiveness.'  In  this  particular  case  the  parties  did 
contract  expressly  with  respect  to  the  period  of  limitation  ;  but  not  more  in  this 
case  than  in  any  ordinary  case  can  it  be  said  that  the  defendants  looked  only  to 
the  breach,  and  not  to  the  performance  of  the  contract,  as  the  substance  of  the 
agreement  between  them  and  the  plaintiff.  I  see  no  reason  why  the  statutory 
defense  by  lapse  of  time  might  not  be  expressly  agreed  to  be  waived  for  forbear- 
ance, or  for  any  other  good  consideration,  nor  why  such  waiver  might  not  be 
replied  to  a  plea  setting  up  the  defense  ;  and  I  see  no  reason  why  it  may  not 
equally  be  relied  on  against  any  conventional  period  of  limitation.  I  think,  then, 
■the  waiver,  if  made  by  a  competent  person  to  bind  the  company,  valid  in  law. 
73 
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■to  be  done  by  him.     Thus,  where  the  assignee  of  a  policy  who  had 
purchased  the  property  insured,  called  upon  the  agent  and  in- 


The  further  question  is,  whether  the  agent  of  the  company  had  power  to  bind  the 
company.  The  contract  of  insurance  was  made  by  and  througli  him  ;  the  pre- 
miums were  paid  to  him,  or  to  Mr.  Scott,  whose  name  is  mentioned  in  the  evi- 
dence, and  who  was  acting  in  cooperation  with  him  ;  the  adjustment  of  the  claim 
was  made,  and  the  payment  would  also  be  made  by  or  through  him,  for  he  is 
named  in  the  policy  expressly  as  '  manager  for  the  said  company  in  Upper 
Canada,'  the  company  itself  having  its  principal  office  in  London,  England  ;  the 
company  have  got  the  benefit  of  the  forbearance  which  he  bargained  for,  and 
they  are  enabled  to  set  up  this  condition  only  by  reason  of  his  bargain  and  con- 
duct. If,  therefore,  there  be  no  positive  rule  of  law  against  such  an  agent  having 
power  by  his  conduct  and  bargain  to  bind  the  company,  we  should  hold  the  com- 
pany to  be  bound.  In  some  of  the  cases  before  mentioned  the  company  was  held 
responsible  by  their  agent's  receipt  of  premiums  after  the  defaults  had  hap- 
pened; these  were  acts,  as  distinguished  from  a  mere  bargain,  and  the  agent's  con- 
duct in  this  case.  The  nisi  prius  decision  in  Pirn  v.  Eeid  was  not,  however,  an 
act,  but  a  course  of  correspondence  by  letter,  and  there  a  waiver  was  lield  to  have 
taken  place.  In  the  present  case,  too,  it  must  also  be  considered  that  there  was 
something  more  than  a  bargain,  there  was  a  tender  of  payment  made  by  the 
agent  of  the  company,  and  made  without  any  qualification  or  reserve  after  the 
six  months  had  expired.  We  pass  no  opinion  upon  the  evidence.  We  are  obliged 
to  take  it  as  it  was  given  ;  nor  can  we  tell  what  reason  may  have  influenced  tlie 
company  in  setting  up  this  defense.  In  actions  on  policies  there  are  often  reasons, 
actual  or  supposed,  which  induce  companies  to  claim  a  rigid  compliance  with  their 
conditions  ;  and  to  jurors  and  judges  who  do  not  know  the  secret  causes  of  such 
resistance,  the  conduct  of  the  companies  appears  so  be  somewhat  '  iniquitously 
legal.'  However  the  real  facts  may  be  it  is  impossible  for  us  to  tell,  but  the  com- 
pany does  appear  to  be  in  the  unfortunate  position  we  have  referred  to.  Any 
person  would  think  that  it  would  be  better  for  the  company  to  rely  upon  their 
actual  defense,  such  as  fraud  or  arson,  than  seek  shelter  under  a  class  of  con- 
ditions which  places  their  conduct  in  the  worst  possible  light  before  the  public. 
It  may  be  that  fraud  or  arson  is  a  serious  charge,  and  that  the  setting  of  it  up 
might  be  prejudicial  to  the  defense,  if  not  well  maintained  by  the  evidence  ;  but 
how  can  such  a  plea,  if  pleaded  upon  reasonable  grounds,  be  anything  like  so 
hurtful  to  the  credit  of  a  company  as  the  evasion  of  what  seems  to  be  a  just 
claim,  upon  the  pretext  of  ultra  vires,  or  upon  any  other  of  the  many  frivolous 
defences  put  forward  so  frequently  by  such  companies.  The  argument  for  the 
defendants,  to  be  available,  must  ,be  capable  of  being  pressed  to  this  extent,  that 
the  company  could  equally  claim  the  right  to  be  acquitted  from  the  payment  of 
this  policy,  if  on  the  last  day  of  the  six  months  the  agent  had  induced  the  plain- 
tiff to  stay  his  suit  until  the  following  day,  on  a  promise  that  the  claim  would  be 
paid,  and  having  thus  put  him  over  the  six  months,  the  agent  then  claimed  to  be 
exempted  altogether,  because  the  action  was  not  commenced  within  the  six 
months.  It  would  require  a  strong  argument  to  establish  in  such  a  case  as  the 
present  that  such  is  the  law.  I  think  this  agent,  the  manager  for  the  company  in 
Upper  Canada,  had  the  power  to  stipulate  for  the  indulgence  which  he  got,  and 
to  bind  the  company  not  to  take  any  advantage  of  the  plaintiff  for  the  indulgence- 
■which  he  gave  to  them."    In  JValker  v.  Metropolitan  Ins.  Co.,  56  Me.  371  ;  5  Ben. 
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formed  him  of  that  fact,  and  the  agent  told  him  to  Iring  the  policy 
and  he  would  indorse  consent  to  the  transfer  thereon,  which  the 
plaintiff  failed  to  do,  it  was  held  there  was  no  waiver,  because 
what  the  agent  said  was  merely  confirmatory  of  the  condition, 
and  required  the  assignee  to  do  precisely  what  the  policy  required.^ 
But  if,  instead  of  saying  what  he  did,  the  agent  had  said  "  it  is  all 
right,"  or  made  use  of  any  expression  that  indicated  satisfaction 
with  the  change,  without  requiring  compliance  on  the  part  of  the 
plaintiff,  a  waiver  would  have  been  established.^ 


F.  I.  C.  707,  it  was  held  that  failure  to  require  fuller  proofs  after  defective  proofs 
had  been  severed,  operated  as  a  waiver  of  defects.  Monk  v.  Farmers'  etc.,  Ins. 
Co.,  57  id.  2S1;  5  Ben.  F.  I.  C.  288  ;  Pitney  v.  Glen's  Falls  Ins.  Co.,  66  N".  T.  6. 

^  Equitable  Ins.  Co.,  v.  Cooper,  60111.  507  ;  Lycoming  Ins.  Co.,  v.  Updegraff,  40 
Penn.  St.  311. 

^  American  Itis.  Co.,  v.  McLanathan,  11  Kan.  533  ;  Sambleton  v.  Home  Ins.  Co., 
6  Biss.  (U.  S.  C.  C.)  91.  The  delivery  of  a  policy  without  exacting  the  payment  of 
the  premium  is  a  waiver  of  the  condition  of  prepayment  ;  and  such  waiver  may  be 
inferred  from  any  circumstances  showing  that  the  company  did  nol  intend  to  in- 
sist upon  such  repayment  as  a  condition  precedent.  Equitable  Ins.  Co.  v.  McCrea, 
8  Lea  (Tenn.),  541.  But  as  it  is  not  the  duty  of  the  company,  after  being  informed 
of  insurance  taken  withoiit  its  consent  in  another  company,  contrary  to  the  policy, 
and  of  the  burning  of  the  insured  premises,  to  return  the  premium  for  the  time 
the  policy  had  to  run  after  the  burning.  The  fact  that  the  company,  after  such 
notice,  requested  the  holder  to  write  out  and  present  his  claim,  is  not  a  waiver  of 
the  condition  against  such  additional  insurance  against  its  consent.  Phoenix  Ins. 
Co.  V.  Stevenson,  78  Ky.  150.  But  where  A.  obtained  an  insurance  policy  on  his 
house,  containing  a  stipulation  of  forfeiture  in  case  the  house  became  vacant  and  the 
house  afterwards  became  vacant,  and,  while  vacant,  A.  sold  it  to  B.,  and  the  com- 
pany, knowing  that  the  house  was  vacant,  consented  to  an  assignment  of  the 
policy  to  B.  it  was  held  that  the  company  could  not  set  up  the  fact  of  the  vacancy 
of  the  house  at  this  time  by  way  of  defence  to  a  suit  for  a  loss.  Garland  v.  North 
America  Ins.  Co.,  111.  App.  571.  Nor  can  a  company,  on  being  sued  for  a  loss, 
defend  on  the  ground  that  the  risk  was  increased  by  a  neighboring  dry-house 
which  was  not  described  in  the  application  for  insurance,  where,  in  fact,  the 
proof  of  loss  showed  its  position,  and  the  notice  of  refusal  to  pay  treated  it  as  in- 
cluded in  the  policy,  but  not  properly  heated,  and  did  not  rely  upon  undue  con- 
cealment of  its  proximity.  Castner  -v. -Farmers'  Mut.  Life  Ins.  Co.,  46  Mich.  15. 
In  a  Wisconsin  case  where  a  policy  provided  that,  if  it  should  become  void  for  any 
cause,  it  should  not  be  revived  by  the  issue  of  a  renewal  receipt,  or  in  any  other 
way  except  by  special  contract  for  that  purpose  written  thereon,  or  by  the  issuing 
of  a  new  policy.  It  was  held  competent  for  the  agent,  acting  for  the  insurer,  to 
waive  this  as  well  as  other  conditions  of  the  policy  ;  and  that  the  insurer,  after 
the  issue  of  the  renewal  receipt,  and  especially  after  having  received  the  premium, 
was  estopped  to  deny  the  contract.  Shafer  v.  Phoenix  Ins.  Co.,  53  Wis.  361. 
So  where  there  has  been  a  breach  of  a  condition  in  a  policy,  and  the  insurer  with 
full  knowledge  thereof,  and  without  denying  its  liability  on  that  ground,  requires 
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In  a  New  York  case,i  ah  action  was  brought  upon  a  policy  of  in- 
surance against  loss  or  damage  by  fire.  The  policy  was,  at  the 
start,  made  to  the  plaintiff,  on  his  two-story  frame  dwelling-house  ; 
to  him  as  owner  of  it.  It  began  the  risk  in  1869,  and  endedit  in  1870. 
The  policy  was  signed  by  the  president  and  secretary  of  the  de- 
'  fendant,  and  was  countersigned  by  "  0.  J.  Harmon,  Agent."  It 
was  renewed  in  1870,  for  one  year  ;  into  1871.  The  renewal  cer- 
tificate was  signed  by  the  president  and  secretary  of  the  company; 
it  in  terms  insured  the  plaintiff  and  continued  in  force  the  policy 
for  one  year  longer  ;  and  had  in  it  this  phrase  :  "  Not  valid  unless 
countersigned  by  the  duly  authorized  agent  of  the  company  at  Os- 
wego, New  York ;  "  and  it  was  "  countersigned  at  Oswego,  the  11th 
of  October,  1870,  by  O.  J.  Harmon,  agent."  It  was  renewed  in 
1871,  for  one  year  ;  into  1872.  A  like  certificate  of  renewal, 
signed  and  countersigned  by  the  same  three  officials,  was  given 
for  that  term.  In  November,  1871,  the  plaintiff  sold  and  con- 
veyed the  premises  insured.  But  in  1872,  he  applied,  in  the 
life-time  of  it,  for  a  renewal  of  his  policy  ;  and  then  the  plaintiff 
told  Harmon  (the  person  who  had,  as  agent,  as  defendant's  agent, 
countersigned  the  policy,  and  the  two  renewal  certificates  already 
named)  that  the  premises  had  been  sold,  and  to  whom,  and  showed 
to  him  the  mortgage  on  the  premises  that  had  been  taken  for  a  part 
of  the  purchase-money,  and  paid  to  Harmon  the  premium-  for  an- 


the  assured  to  furnish,  and  he  does  furnish  at  some  trouhle  and  expense,  proofs  of 
a  loss  under  the  policy,  such  breach  cannot  be  set  up  as  a  deferice  to  an  action  on 
the  policy.  And  the  assured  having  furnished  imperfect  proofs  of  loss,  and  his  at- 
torneys having  inquired  of  the  insurer  what  its  position  was  in  relation  to  the 
claim,  the  latter,  without  referring  in  any  manner  to  any  breach  of  the  conditions 
of  the  policy,  answered  that  if  the  assured  had  a  fair  and  legal  claim  he  "should 
make  out  such  proofs  as  the  policy  requires  and  send  here,  and  on  receipt  of  the 
same"  the  claim  should  be  investigated,  and  the  attorneys  should  be  promptly  ad- 
vised of  the  insurer's  views.  It  was  held  a  waiver  of  any  breach  of  the  con- 
ditions of  the  policy  then  known  to  the  insurer.  Cannon  v.  Home  Ins.  Co.,  53 
Wis.  585.  So  where  the  agent  issuing  a  policy  on  a  factory  knew  that  petroleum 
was  used  there  it  was  held  that  a  condition  against  its  use  was  waived.  Couch 
v.  Rochester  etc.,  Ins.  Co.,  25  Hun  (N.  T.)  469.  See  also  Combs  v.  Shrewsbury  Mu. 
F.  Ins.  Co.  34  N.  J.  L.Eq.  403;  where  a  change  of  interest  in  the  assured  property 
was  waived  by  paying  to  the  assured  a  dividend  after  knowledge  of  the  change. 
But  a  waiver  of  a  condition  in  a  policy  against  keeping  fireworks  cannot  be  deduced 
from  the  fact  that  the  agent  knew  that  the  assured  formerly  kept  them.  Georgia 
Home  Ins.  Co. ,  v.  Jacobs  56  Tex.  366. 

I  WhUed  v.  Germania  F.  Ins.  Co.  76  N.  T.  32  Am.  Eep.  330. 
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other  renewal.  Harmon  said  to  plaintiff  that  he  would  "  make  it 
all  right ; "  and  gave  him  another  renewal  certificate.  This  certifi- 
cate was  like,  in  all  respects,  the  two  before  given,  signed  and 
countersigned  as  those  were.  Harmon  was,  the  duty  authorized 
agent  of  the  defendant  at  Oswego,  and  did  all  of  the  business  of  it 
there,  save  to  settle  losses.  He  sent  to  the  defendant  the  premi- 
ums that  he  had  received  from  the  plaintiff.  It  is  inferable  that 
he  made  known  to  it,  when  he  sent  them,  that  he  had  received 
them  on  renewals  of  a  policy,  and  of  what  policy. 

FoLGEE.  J.  said  that  the  defense  against  the  action  is :  That  the 
policy  contained  certain  conditions,  and  that  they  were  broken  by 
the  plaintiff:  First,  that  if  the  property  insured  should  be  sold,  the 
policy  should  become  void ;  and  that  it  was  sold.  Second,  that  if 
the  interest  of  the  assured  in  the  property  is  not  truly  stated  in  it, 
it  should  become  void ;  and  the  interest  of  the  plaintiff  in  the 
property  became  that  of  a  mortgagee,  and  was  not  so  stated  in  the 
policy,  nor  in  the  renewal  certificates.  Third,  that  anything  less 
than  a  distinct,  specific  agreement,  clearly  expressed,  and  indorsed 
on  the  policy,  should  not  be  construed  as  a  waiver  of  any  condi- 
tion therein.  Those  conditions  do  appear  in  the  policy,  and  it  is 
true  that  the  relation  of  the  plaintiff  did  change,  as  is  alleged,  and 
that  the  change  is  not  noted  in,  or  indorsed  in  writing  on,  the 
policy,  or  either  of  the  certificates. 

But  the  plaintiff  puts  in  the  way  of  that  defense,  that  the  de- 
fendant waived  those  conditions.  Upon  the  facts  in  the  case,  as 
settled  by  the  verdict,  there  was  a  parol  waiver  of  the  conditions 
rested  upon  by  the  defendant ;  and  a  parol  consent  to  keep  on 
foot  the  insurance  of  the  plaintiff,  in  his  new  status  of  mortgagee, 
if  Harmon  was  the  agent  of  the  defendant,  in  the  dealing  for  the 
last  renewal,  and  not  the  agent  of  the  plaintiff.^  That  he  was  the 
agent  of  the  defendant  it  would  be  fatuous  to  deny,  were  it  not 
for  a  clause  in  the  policy,  upon  which  the  defendant  builds.  That 
clause  is  in  this  wise  :  That  any  person  other  than  the  assured, 
who  may  have  procured  the  insurance  to  be  taken,  shall  be  deemed 
to  be  the  agent  of  the  assured,  and  not  of  the  company,  under  any 
circumstances  whatever,  or  in  any  transaction  relating  to  this  in- 


1  Fish  V.  Cottenet,  44  N.  T.  538  ;  Shearman  v.  Niagara  Fire  Ins.  Co.,  46  id.  526  ; 
Pechner  v.  Phwnix  Ins.  Co.,  65  id  195;  Van  Schoick  v.  Niagara  Mre  Ins.  Co.,  68 
id.  434  :  Bidwellv.  No.  West  Ins.  Co.,  24  id.  302. 
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svirance.  That  clause  we  have  held  to  be  forceful,  in  former 
cases.^  We  have  not  held  it  so,  as  yet,  further  than  the  scope  of 
the  facts  in  those  cases.  The  case  in  66  New  York  hangs  upon  that 
in  62  New  York.  In  the  latter  case,  it  was  held,  that  as  the  insured 
had  contracted  that  the  person  who  procured  the  insurance  should 
be  deemed  his  agent,  he  must  abide  by  his  agreement ;  and  that 
though,  through  fault  or  mistake,  that  person  had,  in  the  applica- 
tion for  a  policy,  misstated  to  the  company  the  declarations  of  the 
assured,  whereby  there  had  been  wrought  an  untrue  representation, 
yet  that  as  he  has  been  agreed  upon  as  the  agent  of  the  insured, 
the  insured  must  suffer  for  the  error  or  the  wrong.  That  case 
dealt  with  matters  before  the  issuing  of  the  policy.  It  is  so,  that 
the  clause  in  the  policy  is  broad,  and  takes  into  the  fold  of  its 
wording  any  circumstances  whatever,  and  any  transaction  relating 
to  the  insurance.  In  its  verbal  scope,  it  has  to  do  with  acts  as 
well  after,  as  before  and  at  the  time  of,  the  giving  out  of  the  pol- 
icy. But  if  the  insured  is  to  be  now  bound  as  having  thus  con- 
tracted, there  must  be  mutuality  in  the  contract.  No  man  can 
serve  two  masters.  If  the  procurer  of  the  insurance  is  to  be 
deemed  the  agent  of  the  insured,  and  Harmon  is  to  be  deemed 
such  procurer,  he  may  not  be  taken  into  the  service  of  the  insurer 
as  its  agent  also ;  or  if  he  is  so  taken,  the  insurer  must  be  bound 
by  his  acts  and  words,  when  he  stands  in  its  place,  and  moves  and 
speaks  as  one  having  authority  from  it ;  and  fro  Jiao  vice,  at  least, 
he  does  then  rightfully  put  off  his  agency  for  the  insured,  and  put 
on  that  for  the  insurer.  Hence  it  was  that  in  a  later  casCi'^^we  held 
that  the  same  clause,  in  the  policy  there  put  out  by  that  defendant, 
did  not  make  the  insured  the  principal.  In  that  policy  the  insurer 
had,  besides  the  clause  just  named,  put  the  condition  hostile  to  it 
that  the  application  must  be  made  out  by  an  authorized  agent  of 
the  insurer  ;  and  we  held  that  the  latter  swallowed  down  the  for- 
mer. In  the  case  in  hand,  the  defendant  has  declared,  over  the 
hands  of  its  president  and  secretary,  that  a  renewal  certificate 
from  it  will  not  be  valid,  unless  countersigned  by  the  duly  author- 
ized agent  of  the  company  at  Oswego,  New  York.     It  had  before 


1  Bohrbach  v.   Germania  Fire  Ins.   Co.  62  N.  T.  47  ;  7  Am.  Eep.  380,  and 
Alexander  v.  Same  Defendant,  66  N.  Y.  464  ;  23  Am.  Eep.  76. 

•  Sprague  v.  Holland  Purchase  Ins.  Co.,  69  X.  T.  128. 
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sent  two  such,  certificates  to  Harmon,  which  he  had  countersigned 
as  such  agent,- and  delivered  to  the  plaintiff.  The  plaintiff  had 
paid  to  him  the  premiums  for  those  renewals,  and  he  had  sent  them 
to  the  defendant.  The  defendant  treated  these  two  certificates  as 
valid,  because  countersigned  by  Harmon.  Thereby  it  asserted 
that  Harmon  was  its  duly  authorized  agent.  It  held  him  up  to  the 
plaintiff  as  such.  It  knew,  then,  that  those  certificates  has  been 
put  out  and  taken  as  valid;  and  it  must  have  known  that  it  was 
so,  because  Harmon  thought,  and  the  plaintiff  thought,  and  that 
both  had  reason  from  the  conduct  of  the  defendant  to  think,  that 
Harmon  was  the  duly  authorized  agent  of  the  defendant.  It  is 
too  late,  after  letting  those  two  go  out  as  valid,  and  the  third  like 
certificate  has  been  issued  and  premium  paid,  for  it  to  say  that  Har- 
mon is  notthe  agent  of  the  defendant  therein,  and  that  he  is  the  agent 
of  the  plaintiff.  The  defendant  must  have  some  living,  sentient 
touch,  of  those  doing  business  with  it ;  and  when  it  reposes  confi- 
dence in  the  actor  therein,  and  gives  him  discretionary  power  to 
bind  and  loose,  it  is  idle  to  say  that  he  is  not  its  agent  thereto. 
The  law  is  too  severe  to  brook  such  an  absurdity.  Nor  will  it  hold 
the  plaintiff  so  strictly  to  the  contract  he  made,  as  to  permit  the 
defendant  to  ignore  it  and  take  his  agent  as  its  agent,  and  yet 
make  him  suffer  for  all  the  shortcomings  of  that  person  while  act- 
ing between  them,  and  while  under  authority  from  the  defendant 
to  act  for  it.  Should  it  be  granted  that  Harmon  was  the  agent  of 
the  plaintiff,  even  then  comes  in  the  rule  that  one  employing  the 
agent  of  another  cannot  take  advantage  from  the  acts  and  omissions 
of  that  agent  to  the  harm  of  his  principal.  It  is  a  rule,  that  if  one 
principal  to  a  contract  deal  surreptitiously  with  the  agent  of  the  other 
principal,  it  is  a  fraud  upon  the  other  principal.  The  defrauded 
one,  if  he  comes  in  time,  is  entitled  at  his  option  to  have  the  con- 
tract rescinded ;  or  if  he  elects  not  to  have  it  rescinded,  to  have 
such  other  adequate  relief  as  the  court  may  think  right  to  give 
him.i  The  principal  should  be  applied  in  the  case  in  hand  to  the 
aid  of  Whited. 

The  case,  then,  is  that  of  the  holder  of  a  policy  asking  for  a 
renewal  of  it,  and  making  known  to  the  agent  of  the  insurer  the 
facts  which  have  made,  or  will  make,  a  breach  of  some  of  the  con- 


^P.and  S  P.  Tel.  Co.  v.  Ind.  Bub.  Gut.  Perch,  and  Tel.  W,  Co.,  10  Ch.  App. 
Cas.  526. 
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ditions  in  it,  and  thereupon  receiving  from  that  agent  a  written  re- 
newal certificate,  after  payment  and  receipt  of  the  premium,  and 
having  from  him  a  promise  that  he  would  "  make  it  all  right." 
The  powers  of  the  agent  were  such,  as  that  the  transaction  with 
him  was  the  same  as  if  done  with  the  defendant ;  it  is  bound  as. 
fully  as  if  it  were  so.  There  was  thus  a  perfect  waiver  of  those 
conditions  of  the  policy  ;  and  it  remained  a  valid  contract  for  an 
other  term.  When  the  loss  insured  against  happened,  the  de- 
fendant became  liable  to  payj  and  has  shown  no  real  defense 
against  the  action." 
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CHAPTER  XXT. 

ESTOPPEL. 

When  insurer  is  estopped  from  setting  up  breach  of  condition. 

Sec.  526.  The  insurer  is  estopped  from  setting  up  the  breach  of 
any  condition  of  the  policy,  when,  at  the  time  of  its  issue,  it  knew 
that  the  condition  was  inconsistent  with  the  facts,  and  the  assured 
has  been  guilty  of  no  fraud;  or  the  breach  of  any  condition  after 
the  policy  was  issued,  if  it  has  induced  the  assured  to  believe  or 
rely  upon  it,  that  such  breach  was  waived,  whereby  he  has  been 
induced  to  do  any  act  at  the  request  or  by  the  direction  of  the 
company,  which  he  otherwise  would  not  have  done.^  Thus,  in 
the  case  last  cited,  the  policy  prohibited  other  insurance  without 
notice  and  consent  endorsed  upon  the  policy,  and  the  plaintiff 
procured  other  insurance,  which  was  not  endorsed.  Whether  the 
defendant's  agent  knew  of  such  other  insurance  or  not,  before  the 
loss,  did  not  clearly  appear,  but  after  the  loss,  the  agent  informed 
the  defendant  of  it,  and,  knowing  of  the  breach,  the  defendant  re- 
quired the  plaintiff  to  furnish  plans  and  specifications  of  the  build- 
ing destroyed,  which  he  did,  at  considerable  expense,  and  it  was 
held  that  this  operated  as  a  waiver  of  the  breach,  and  estopped 
the  defendant  from  setting  it  up  in  avoidance  of  its  liability.  "  A 
party,"  said  Lyon,  J.,  "  cannot  occupy  inconsistent  positions ; 
and  where  one  has  an  election  between  inconsistent  courses  of  ac- 
tion, he  will  be  confined  to  that  which  he  first  adopts.  Any 
decisive  act  of  the  party,  done  with  knowledge  of  his  rights  and  of 
the  fact,  determines  his  election,  and  works  an  estoppel. 

In  the  present  case  the  defendant  had  an  election  between  two 
courses   of  action,  each  entirely  inconsistent  with  the  other.     It 


1  Webster  v.  Phoenix.  Ins.  Co.,  36  Wis.  67;  17  Am.  Rep.  481. 
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could  have  declared  the  policy  void  because  of  the  additional  in- 
surance  effected  without  its  consent,  or  it  could  treat  the  policy 
as  valid,  and  pursuant  to  stipulations  therein,  could  require  the 
plaintiff  to  furnish,  in  addition  to  the  usual  proofs  of  loss,  plans 
and  specifications  of  the  building  destroyed.  With  full  knowledge 
of  all  the  facts;  it  chose  the  latter  course ;  and  the  plaintiff,  at 
great  expense  to  herself,  complied  with  all  its  requirements.  This 
was  a  most  decisive  act  on  the  part  of  the  defendant — an  act  ut- 
terly inconsistent  with  an  election  to  consider  the  policy  void  for 
a  breach  of  any  of  the  conditions  thereof ;  and  it  seems  very  clear 
to  us  that  the  defendant  is  estopped  thereby  from  insisting  on  a 
forfeiture  of  the  policy. 

It  is  quite  immaterial  that  the  plaintiff  was  also  required  by 
another  insurance  company,  having  a  risk  on  her  house,  to  furnish 
such  plans  and  specifications.  The  requirement  of  this  defendant 
in  that  behalf,  as  evidenced  by  the  letter  of  February  7, 1873,  writ- 
ten by  its  general  agent,  is  entirely  independent  of  any  similar  re- 
quirement by  any  other  insurance  company.  But  we  do  not  see 
that  the  principle  of  the  transaction  would  be  any  different,  had 
the  defendant  joined  with  some  other  company  in  requiring  the 
plans,  etc.,  and  had  the  same  been  furnished  to  such  companies 
jointly.  The  act  of  the  defendant  would  still  be  an  election  to 
treat  the  policy  as  a  valid  and  subsisting  contract." 

So,  where  other  insurance  is  required  to  be  endorsed  upon  the 
polidy,  if  notice  thereof  is  given  to  the  insurer  or  its  agent,  and  con- 
sent is  not  endorsed,  nor  the  policy  cancelled,  further  compliance  is 
treated  as  waived,  and  the  insurer  is  estopped  from  setting  up 
such  other  insurance  to  defeat  its  liability  upon  the  policy,^  and 
the  same  is  true  where  the  same  agent  issues  both  policies ;  al- 
though consent  is  not  endorsed  upon  either  policy,  yet,  being 
issued  with  knowledge  of  the  facts,  the  insurer  is  treated  as  having 
waived  compliance,  and  is  estopped  from  setting  up  non-endorse- 
ment in  defense.^  In  all  cases  when  the  insurer,  at  the  time  when 
the  policy  is  issued,  knew  of  other  insurance,  and  there  is  no  agree- 
ment for  its  cancellation  or  non-renewal,  or  when  notice  is  given 
that  other  insurance  has  been  obtained,  it  is  bound  either  to  endorse 


1  Planters'  Ins.  Co.  v.  Lyons,  38  Tex.  253;  Osser  v.  Provincial  Ins.  Co.,  12  17.  C. 
(C.  P.)  141;  CobhY.  Ins.  Co.  of  N.  America,  11  Kan.  93. 

2  Carrugi  y.  Atlantic  Ins.  Co.,  40  Ga.  135. 
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consent  upon  the  policy,  or  cancel  it,  or  failing  to  do  either,  it  will 
be  treated  as  having  assented  thereto.^ 

When  the  insurer  issues  a  policy  to  the  assured  without  any- 
written  application,  containing  conditions  inconsistent  with  the 
risk ;  or,  if  after  the  policy  is  issued  it  knows  that  its  conditions 
have  been  broken,  and  afterwards  it  renews  the  policy  or  makes  an 
assessment  for  a  subsequent  loss,  the  insurer  knowing  the  facts,  it  is 
estopped  from  setting  up  a  breach  of  such  conditions  in  defense  to 
an  action  upon  the  policy,  and  the  assured  may  maintain  an  action 
for  a  loss  under  the  policy,  without  seeking  its  reformation,  as  the 
doctrine  of  estoppel  and  waiver  comes  in  aid  of  the  assured.^ 


'^Planters'  Ins.  Co.  v.  Lyons  ante;  Badley  y.  N.  H.  Ins.  Co.,  55  IST.  H.  110; 
Westlake  v.  St.  Lawrence,  etc.,  Ins.  Co.,  14  Barb.  (N.  Y.)  406;  Potter  v.  Ontario, 
etc.,  Ins.  Co.,  5  Hill  (N.  T.)  147;  National  Lis.  Co.  v.  Crane,  16  Md.  260;  Farmers', 
etc.,  Ins.  Co.  v.  Taylor,  73  Penn.  St.  342;  Goodall  v.  N.  E.,  etc.,  Ins.  Co.,  25  N". 
H.  169;  Dayton  Ins.  Co.  v.  Kelly,  24  Ohio  St.  345;  Honoitz  v.  Equitable,  etc., 
Ins.  Co.,  40  Me.  557;  Ins.  Co.  of  N.  America  v.  McDowell,  50  111.  120;  iV.  E.  F.  & 
M.  Ins.  Co.  V.  Schettler,  38  111.  166;  Van  Bories  v.  U.  S.  L.  F.  &  M.  Ins.  Co.,  8 
Bush.  (Ky. )  133 ;  Washington  F.  Ins.  Co.  v.  Davidson,  30  Md.  91 ;  Geib  v.  Interna^ 
iional  Ins.  Co.,  1  Dill  (U.  S.  C.  C)  443. 

2  Plumb  V.  Cattaraugus  Ins.  Co.,  18  K.  T.  392;  Moliere  v.  Pennsylvania  Lis.  Co., 
5  Rawle  (Penn.)  342;  Eoioley  v.  Empire  Ins.  Co.,  36  N.  Y.  550;  Mershon  v.  Na- 
tional Ins.  Co.,  34  Iowa,  87.  "If,"  say  the  court  in  the  case  last  cited,  "the 
Insurer  receives  the  premiums  with  full  knowledge  of  facts  constituting  a  breach  of 
one  of  the  conditions  of  the  policy,  the  right  to  insist  that  the  policy  is  forfeited  for 
that  cause  is  gone."  In  Viall  v.  Genesee,  etc.,  Ins.  Co.,  19  Barb.  (N".  Y.)  440,  the 
insurer  made  an  assessment  upon  a  premium  note  for  general  losses,  after  it  had 
become  aware  of  the  fact  that  the  risk  had  been  changed  and  increased.  It  was 
held  that  the  plaintiff  might  recover,  notwithstanding  the  breach,  the  court  re- 
marking, "  The  insurer  is  estopped  to  say  the  contract  is  void,  for  they  are  not  at 
liberty  to  enforce  the  plaintiff' s  part  of  the  contract  and  then  insist  that  the  contract 
■was  void,  immediately  after  it  was  made.  Having  taken  its  fruits  they  must  not  be 
relieved  from  its  obligations."  Carroll  v.  Charter  Oak  Ins.  Co.,  40  Barb.  (N.  Y.) 
292 ;  Allen  v.  Vermont  Mut.  Ins.  Co. ,  12  Vt.  366 ;  Phoenix  Ins.  Co.  v.  Lawrence,  4 
Met.  (Ky.)  9;  Kruger  v.  Birmingham  F.  Ins.  Co.,  83  Penn.  St.  64;  Bryant  v. 
Poughkeepsie,  etc.,  Ins.  Co. ,  21  Barb.  (K.  Y.)  154;  Ames  v.  N.  Y.  Union  Ins.  Co., 
14  ]Sr.  Y.  253;  Hodgkins  v.  Montgomery,  etc.,  Ins.  Co.,  34  Barb.  (K.  Y.)  213; 
Hibernian  Ins.  Co.  v.  Mahar,  6  Hun  (N.  Y.)  353 ;  Guardian  Life  Ins.  Co.  v.  Hog  an, 
80111.  35;  Roberts  v.  Continental  Ins.  Co.,  41  "Wis.  321;  ^tnalns.  Co.  v.  Olmstead, 
21  Mich.  246;  Hough  v.  City  F.  Ins.  Co.,  29  Conn.  10;  Ins.  Co.  v.  Wilkinson,  13 
Wall.  (U.  S.)  221;  Pierce  v.  Nashua  F.  Ins.  Co.,  50  N".  H.  297 r  9  Am.  Eep.  235; 
Andes  Ins.  Co.  v.  Shipman,  77  111.  187;  Owens  v.  Holland  Purchase  Ins.  Co.,  56 
N.  Y.  571;  Sprague  v.  Holland  Purchase  Ins.  Co.,  Ct  of  Appeals  {N.  Y.)  March  20, 
1877,  not  yet  reported;  Marshall  v.  Columbian  Ins.  Co.,  37  IST.  H.  41;  4  Ben.  F.  I. 
C.  288;  American,  etc.,  Ins.  Co.  v.  McLanathan,  11  Kan.  533;  Eathbone  v.  City  F. 
Ins.  Co.,  31  Conn.  193;  McFarland  v.  Peabody  Ins.  Co.,  6  W.  Va.  425;  Withwell 
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And  the  same  rule  prevails  when  the  insurer  ought  to  have  known 
the  facts  constituting  the  alleged  breach,^  as,  where  the  insurer 
sends  its  agent  to  examine  the  risk,  and  he,  without  fraud  on  the 
part  of  the  assured,  and  having  opportunity  to  ascertain  the  real 
character  of  the  risk,  failed  to  do  so,2  or  where  from  the  nature  of 
the  risk,  or  the  usages  incident  thereto,  the  insurer  was  bound  to 
know  that  certain  things  would  be  done,  or  articles  kept,  that  were 
prohibited  by  the  policy,*  as  where  the  policy  covers  a  shop,  stock 
therein,  or  manufactory  or  stock  therein,  that  all  articles  necessary 
or  usually  employed  in  the  prosecution  of  such  business  will  be 
used.*  Thus,  where  a  policy  is  issued  upon  a  stock  of  goods  "  such 
as  are  usually  kept  in  a  country  store,"  it  is  held  that  all  such 
goods  as  usually  form  a  part  of  such  a  stock  may  be  kept,  although 
prohibited  by  the  printed  terms  of  the  policy,^  and  there  seems  to 
be  no  good  reason  why,  if  the  store  is  in  fact  a  country  store,  and 
the  insurer  knows  the  fact,  or  knows  that  the  assured  keeps  certain 
prohibited  articles,  and  no  objection  is  made  thereto,  or  if  he 
knows  that,  as  a  part  of  such  a  stock  as  the  policy  covers,  certain 
prohibited  articles  are  usually  kept,  he  is  estopped  from  setting  up 
the  fact  that  such  articles  are  kept  in  avoidance  of  liability  under 
the  policy,  even  though  the  words,  "  such  as  are   usually  kept  in 


V.  Maine  Ins.  Co.,  49  Me.  200;  Columbia  Ins.  Co.  v.  Cooper,  50  Penn.  St.  331;. 
Franklin  v.  Atlantic  Ins.  Co.,  42  Mo.  456;  Caston  v.  Monmouth,  etc.,  Ins.  Co.,  54 
Me.  170;  James  River  Ins.  Co.  v.  Merritt,  47  Ala.  387;  Ayres  v.  Hartford  Ins.  Co. 
17  Iowa,  176;  Hartford  Protection  Ins.  Co.  v.  Harmer,  2  Ohio  St.  452;  Southern 
Ins.  Co.  V.  Lewis,  42  Ga.  587;  Miner  y.  Phcenix  Ins.  Co.,  27  Wis.  193;  Winar» 
V.  Allemania  Ins.  Co.,  38  id.  342. 

1  People's  Ins.  Co.  v.  Spencer,  53  Perm.  St.  353;  Allen  v.  Vermont  Mut.  Iiis.  Co.,. 
ante  ;,  Continental  Ins.  Co.  v.  Kasey,  25  Gratt.  (Va.)  268. 

^  James  River  Ins.  Co.  v.  Merritt,  ante  ;  see  cases  cited  in  last  note. 

^  May  V.  Buckeye  Ins.  Co.,  25  Wis.  291;  Citizen^  Ins.  Co.  v.  McLaughlin,  53; 
Penn.  St.  485;  Fowler  v.  ^tna  Ins.  Co.,  7  Wend.  (N.  Y.)  270;  Hancox  v.  Fishing 
Lis.  Co.,  3  Sum.  (U.  S.)  132;  Fulton  Ins.  Co.  v.  Milner,  23  Ala.  420. 

'Daniels  v.  Hudson  River  Ins.  Co.,  12  Gush.  (Mass.)  416;  Mayor  of  N.  Y.  v. 
Exchange  Ins.  Co.,  3  Keyes  (N.  Y.)  436;  Lubenstein  v.  Baltic  Ins.  Co.,  45  111.  301; 
Seaveyv.  Central,  etc.,  Ins.  Co.,  Ill  Mass.  540;  Haley  v.  Dorchester  Ins.  Co.,  12^ 
Gray  (Mass.)  545;  Kreuger  v.  Birmingham  Ins.  Co.,  83  Penn.  St.  64;  Spratleyf. 
Hartford  Ins.  Co..  IDil.  (U.  S.  C.  C.)  392;  Moadinger  v.  Mechanics  F.  Ins.  Co.,, 
2Hall(K.  Y.)490. 

^  See  Sec.  63  and  notes  thereto. 
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a  country  store,"  are  not  used ;  and  in  a  recent  case  in  Pennsyl- 
vania,^  it  has  been  held — and  we  can  but  commend  the  court  for 
"the  sensible  doctrine  it  has  enunciated — that  when  a  policy  covers 
a  stock  of  merchandise,  which  is  in  fact  kept  in  a  country  store, 
although  the  words,  "  such  as  are  usually  kept  in  a  country  store," 
are  not  employed,  the  policy  will  not  be  invalidated  by  the  keeping 
of  articles  embraced  under  the  list  of  hazards,  if  the  articles  so  kept 
are  usually  kept  in  such  stores,  nor  by  the  keeping  of  an  article 
usually  kept  in  such  stores,  although  in  the  printed  provisions  of 
.such  policy,  the  keeping  of  such  article  is  specially  prohibited. 


1  Kreuger  v.  Birmingham  F.-  Ins.  Co.,  83  Penn.  St.  64. 
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CHAPTER   XXII. 

EVIDENCE. 

Waiver  may  be  shown. 

Value  of  property,  j 

How  powers  of  agent  may  be  shown. 

Usage  and  custom. 

Printed  rules,  advertisements,  etc. 

Effect  of  acceptance  of  policy. 

Defense  of  wilful  burning. 

Experts,  testimony  of. 

General  matters. 

Burden  of  proof. 

To  explain  ambiguities. 

Waiver  may  be  shovrn. 

Sec.  527.  When  a  policy  has  been  issued,  with  conditions  in- 
consistent with  tlie  risk,  it  is  competent  for  the  assured  to  sliow 
that  the  insurer  or  his  agent  knew  the  facts,  and  issued  the  policy 
without  any  promise  or  understanding  that  the  condition  of  the  risk 
would  be  changed;  1  as,  that  other  insurance  existed  upon  the 
property ,2  that  certain  hazardous  and  prohibited  articles  were  kept 
or  used  by  the  assured,^  that  the  premises  were  devoted  to  cer- 
tain prohibited  uses,*  that  the  title  to  the  property  was  incorrectly 


'  Roth  V.  City  F.  Ins.  Co.,  6  McLean  (U.  S.)  324  ;  Kreuger  v.  Birmingham  F. 
Ins.  Co.,  83  Penn.  St.  64;  Ins.  Co.  v.  Mahone,  21  Wall.  (U.  S.)  152  ;  Howard  Ins. 
Co.  V.  Brunner,  33  Penn.  St.  50  ;  Marj  v.  Buckeye  Ins.  Co.,  25  Wis.  291  ;  Hough  v. 
City  F.  Ins.  Co.,  29  Conn.  10  ;  Geib  v.  International  Ins.  Co.,  1  Dill.  (U.  S.  C.  C.) 
443. 

2  Planters'  Mut.  Ins.  Co.  v.  Beford,  38  Md.  382. 

8  Peoria,  etc.,  Ins.  Co.  v.  Hall,  12  Mich.  ;  McFarland  v.  Peabody  Ins.  Co.,  6  W. 
Va.  625  ;  Reaper  City  Ins.  Co.  v.  Jones,  62  111.  458  ;  Winans  v.  Allemania  Ins. 
Co.,  38  Wis.  342. 

*  James  Elver  Ins.  Co.  v.  Merritt,  47.Ala.  387  ;  Harper  v.  Albany  City  Ins.  Co., 
ante;  Campbell  v.  Merchants',  etc.,  Ins.  Co..  37  N.  H.  35. 
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stated  by  the  defendant's  agent  in  the  application,  or  by  the  in- 
surer in  the  policy,  when  the  true  state  of  the  title  was  known  to 
the  insurer ;  ^  and  in  all  cases,  when  the  policy  contains  conditions 
inconsistent  with  the  risk,  and  the  insurer  knew  or  ought  to  have 
known  the  facts,  it  may  be  shown,  not  to  alter  or  vary  the  con- 
tract, but  to  show  a  waiver  of  those  conditions  as  applied  to  the 
risk.2  In  order  to  establish  knowledge  on  the  part  of  the  insurer 
or  its  agent,  of  the  real  facts,  and  a  consequent  waiver  of  incon- 
sistent conditions,  it  may  be  shown  that  the  agent  examined  the 
risk  and  might  have  ascertained,  if  he  did  not,  its  real  condition  ;  ^ 
that  the  assured  told  the  insurer  or  its  agent,  facts  in  relation 
thereto,*  or  that  the  usages  of  the  business  involved  the  matters 


1  McBride  v.  Bepublic  Ins.  Co.,  30  Wis.  562  ;  Caston  v.  Monmouth  Ins.  Co.,  54 

Me.  170  ;  Southern  Ins.  Co.  v.  Lewis,  42  6a.  587  ;  Hartford  Protection  Ins.  Co.  v. 
Harmer,  2  Ohio  St.  452  ;  Cone  v.  Niagara  Ins.  Co.,  ante  ;  Home  Mut.  F.  Ins.  Co. 
V.  Garfield,  60  111.  124  ;  Combs  v.  Hannibal  Ins.  Co.,  43  Mo.  148  ;  Franklin  v. 
Atlantic  Ins.  Co.,  42  id.  456  ;  Bockford  Ins.  Co.  v.  Nelson,  65  111.  415  ;  Atlantic 
Ins.  Co.  T.  Wright,  22  id.  462. 

2  Witherell  v.  Maine  Ins.  Co.,  49  Me.  200  ;  Aiirora  F.  Ins.  Co.  v.  Eddy,  55  III. 
213  ;  Ayres  v.  Hartford  F.  .  Ins.  Co.,  17  Iowa,  176. 

^  Continental  Ins.  Co.  v.  Kasey  ,  25  Gratt.  (Va.)  268 ;  Allenv.  Vt.  Mut.  Ins.  Co., 
ante ;  Michael  v.  Mutual  Ins.  Co.,  10  La.  An.  737  ;  Benedict  v.  Ocean  Ins.  Co.,  1 
Daly  {S.  Y.  C.  P.)  8  ;  Howard  F.  Ins.Co.  v.  Brunner,  ante  ;  Clark  v.  Manufact- 
urer's Ins.  Co.,  8  How.  (U.  S.)  235  ;  Cumberland,  etc.,  Ins.  Co.  v.  Schell,  25  Penn. 
St.  320.  In  People's  Ins.  Co.  v.  Spencer,  53  Penn.  St.  353,  tlie  policy  covered  a 
stock  of  barley,  malt  and  hops  ;  stipulated  :  "  The  risk  shall  not  be  increased  with- 
out consent  of  the  insurers."  Insured  used  the  premises  for  the  pm-pose  of  distil- 
ling wliisky,  which  was  an  increase  of  risk.  Insurers'  agent  examined  the  premises 
before  the  contract  was  made.  It  was  held  a  question  of  fact  for  the  jury  to  deter- 
mine whether  the  agent  ought  to  have  known  from  the  examination  he  made,  or 
was  told,  that  the  premises  would  be  used  for  distilling,  and  if  he  did  know  it,  the 
company  must  be  held  to  have  taken  the  risk  with  their  eyes  open  to  the  fact  that 
distilling  whisky,  as  well  as  brewing  ale  would  be  carried  on  in  the  premises. 

^Molierev.  Penn.  Ins.  Co.,  5  Eawle  (Penn.)  342.  In  Michigan  State  Ins.  Co. 
v.  Lewis,  30  Mich.  41,  the  assured  was  required  to  state  the  amount  of  incum- 
brances on  the  property.  The  defendant's  agent  drew  up  the  application,  and  al- 
though he  was  told  by  the  assured  that  the  mortgage  was  for  $5,325,  and  about 
seven  years  interest,  he  wrote,  mortgage  about  $5,300.  The  court  held  that  the 
assured  might  show  that  the  agent  knew  the  facts,  and  if  established,  the  defend- 
ants were  estopped  from  setting  up  such  misstatement  in  defense.  The  same  rule 
was  adopted  in  Peoria,  etc.,  Ins.  Co.  v.  Hall,  12  Mich.  202,  where  the  policy  pro- 
hibited the  keeping  of  gunpowder,  but  the  agent  issuing  it  knew  that  it  was  kept  by 
the  assured.  In  Iowa,  in  numerous  cases,  the  courts  have  held  that  knowledge  of 
the  facts  by  the  insurer  or  its  agent,  at  the  time  when  the  risk  was  taken,  estopped 
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set  up  as  a  breach  of  the  condition,^  or  that  the  matters  set  up 
in  defense,  are  usual  incidents  of  such  risks^.  To  avoid  the 
effect  of  this  evidence,  the  insurer  may  show,  if  he  can,  that  the 
matters  alleged  in  defense  were  not  usual  incidents  of  the  risk, 
and  were  not  discoverable  upon  an  ordinary  examination  of  the 
risk,  and  that  the  insurer  did  not  point  them  out  to  the  examiner,^ 
or  that  the  insured  did  not  describe  the  true  condition  of  the  risk, 
and  that  the  description  given  by  him  did  not  necessarily  involve 
a  breach  of  the  conditions  of  the  policy.  Whether,  when  the  in- 
surer knows,  or  ought  to  know  the  true  state  of  the  risk,  the  fact 
that  the  assured  himself  made  out  the  application  and  misdescribed 
it  operates  to  overcome  the  effect  of  the  insurer's  knowledge  of  the 
facts  is  not  free  from  doubt.  Many  respectable  authorities  can  be 
found  to  sustain  either  position.  Thus,  in  New  York,  the  nega- 
tive of  the  proposition  seems  to  be  established,*  and  nearly  all  the 
cases  seem  to  lay  stress  upon  the  fact  that  the  application  was 
made  by  the  agent  of  the  insurer,  who,  knowing  the  facts,  mis- 
stated them,  and,  by  inference,  at  least,  to  hold  that  if  the  appli- 


it  from  setting  up  a  misstatement  in  r'eierence  thereto,  without  fraud  on  the  part  of 
the  assured,  in  defense,  and  such  is  the  doctrine  generally  held.  Ayres  v.  Home 
Ins.  Co.,  21  Iowa,  185  ;  Mershon  v.  National  Ins.  Co.,  34  Iowa,  87  ;  McFee  v.  S.  C. 
Ins.  Co.,  2  McCord  (S.  C.)  503  ;  Phoenix  Ins.  Co.  v.  Lawrence,  4  Met.  (Ky.)  9  ; 
Viall  V.  Genessee,  etc.,  Ins.  Co.,  19  Barh.  (K.  T.)  440  ;  Rowley  v.  Empire  Ins.  Co., 
36  N.  T.  556  ;  McFarland  v.  Peabody  Ins.  Co.,  6  W.  Va.  425  ;  Campbell  v.  Mer- 
chants', etc.,  Ins.  Co.,  37  N.  H.  35;  Witherell  v.  Maine  Ins.  Co.,  49  Me.  200; 
Franklin  v.  Atlantic  Ins.  Co.,  42 Mo.  486  ;  McBride  v.  BepvMic  Ins.  Co.,  30  Wis. 
562  ;  Roekford  Ins.  Co.  v.  Nelson,  65  111.  415  ;  American  Cent'l  Ins.  Co.  v.  McLana- 
than,  11  Kan.  533. 

1  May  V.  Buckeye  Ins.  Co.,  ante. 

^  Peoria,  etc.,  Ins.  Co.  v.  Hall. 

'  Allen  V.  Vt.  Mut.  Ins.  Co.,  ante. 

*  Bohrback  v.  Germania  F.  Ins.  Co. ,  ante  ;  Sprague  v.  Holland  Purchase  Ins. 
Co.,  ante. 

6  Roth  V.  City  F.  Ins.  Co.,  ante ;  McFarland  v.  Peabody  Ins.  Co.,  6  W.  Va.  425; 
Campbell  V.  Merchants',  etc.,  Ins.  Co.,  37  N.  H.  35;  HodgkinsY.  Montgomery, etc., 
Ins.  Co.,  34  Barb.  (N.  Y.)  213:  Cone  v.  Niagara  Ins.  Co.,  ante;  Sprague  v.  Hol- 
land Purchase  Ins.  Co.,  ante;  Kreuger  v.  Birmingham  Ins.  Co.,  ante;  James 
River  Ins.  Co.  v.  Merritt,  ante  ;  Cumberland  etc.,  Ins.  Co.  v.  Schell,  ante ;  Plumb 
V.  Cattaraugus,  etc.,  Ins.  Co.,  18  N.  T.  392;  Rowley  v.  Empire  Ins.  Co.,  36  N.  T. 
650;  Carroll  v.  Charter  Oak  Ins.  Co.,  40  Barh.  (N.  T.)  292;  Ayres  v.  Hartford  F. 
Ins.  Co.,  17  Iowa,  176;  Atlantic  Ins.  Co.  v.  Wright,  22  111.  462;  Hartford  Protec- 
tion Ins.  Co.  V.  Harmer,  2  Ohio  St.  452;  Mechler  v.  Phoenix  Ins.  Co.,  38  Wis.  665. 
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cation  had  been  made  by  the  assured  himself,  knowledge  of  the 
real  condition  of  the  risk  would  not  estop  the  insurer  from  setting 
up  such  matters  in  defense.^  But,  upon  principle,  it  would  seem 
that  a  person,  in  law,  cannot  rely  upon  a  warranty  that  he  knows 
to  be  false,  nor  upon  a  statement  that  he  knows  to  be  a  lie.     Under 


1  Both  V.  City  F.  Ins.  Co.,  6  McLean  (U.  S.)  324;  Continental  Ins.  Co.  v.  Kasey, 
ante. 

2  Cole  V.  Boland,  22  Penn.  St.  431. 

In  McCabe  v.  Farm  Building  Ins.  Co.,  14  Hun.  (N.  Y.)  602,  the  policy  contained 
a  clause  to  the  effect  that  the  defendant  should  not  be  liable  for  a  loss,  if  there 
was  other  insurance  upon  the  same  property  without  the  written  consent  of  the 
■company  indorsed  on  the  policy.  The  plaintilf  admitted  that  he  had  other  prior 
insurance  on  the  property  that  the  defendant  never  gave  any  consent  to  such  prior 
insurance  and  that  no  written  consent  thereto  was  indorsed  uijon  the  policy.  But 
before  the  admissions  were  made,  the  plaintiff  had  testified  that  he  got  the  policy  in 
suit  from  one  Higginson;  that  Higginson  was  the  agent,  and  gave  him  a  receipt  for 
the  premium  paid,  and  that  Higginson  solicited  the  insurance.  The  plaintiff  offered 
to  show  that  the  agent  Higginson  called  on  the  plaintiff,  and  proposed  to  insure  the 
property  mentioned  in  the  policy,  of  the  defendant;  that  the  plaintiff  informed  him 
that  he  had  the  prior  insurance  mentioned,  and  specified  the  particulars  thereof; 
that  it  was  then  talked  between  the  agent  and  the  plaintiff  that  there  was  not  insur- 
ance enough;  that  the  plaintiff  said  he  wished  to  continue  the  prior  insurance;  that 
Higginson  proposed  to  insure  him  in  the  defendant  company  for  the  amount  of  the 
policy  in  this  action,  i)i  addition  to  said  prior  insurance;  that  the  plaintiff  agreed 
thereto,  and  thereupon  paid  the  premium;  that  four  days  afterward  Higginson  de- 
livered to  the  plaintiff  the  policy  in  suit,  and  that  the  plaintiff  did  not  know  that  it 
contained  the  condition  respecting  other  insurance. 

The  court  rejected  the  evidence  offered  as  being  inadmissable,  and  thereupon 
nonsuited  the  plaintiff,  said  Gilbert  J  :  "  We  think  the  court  erred.  The  plain- 
tiff had  already  testified  that  Higginson  was  the  defendant's  agent,  and  the  defend- 
ant had  neither  cross-examined  him  nor  given  any  evidence  on  that  subject.  Hig- 
ginson negotiated  the  contract  of  insurance,  and  received  the  premitmi  paid.  The 
defendant  by  issuing  the  policy  adopted  and  ratified  those  acts.  Omitting  a  consider- 
ation of  the  extent  of  Higginson' s  authority,  let  us  see  how  the  case  stands,  assum- 
ing that  he  had  authority  to  do,  on  behalf  of  the  defendant,  what  he  actually  did, 
namely  negotiate  the  contract  of  insurance,  and  receive  the  premium  which  the  plain- 
tiff paid.  It  is  a  general  rule,  applicable  to  principals  of  every  sort,  that  notice  to  the 
agent  is  notice  to  the  principal,  if  the  fact  is  brought  to  the  knowledge  of  the  agent  while 
he  is  acting  for  his  principal  in  the  course  of  the  very  transaction  which  is  the  sub- 
ject of  the  suit.  Story  Agency,  §  140;  Banh  of  U.  S.  v.  Davis,  2  Hill  (N.  Y.)  461. 
Higginson  must,  on  this  appeal,  be  deemed  to  have  had  notice  of  the  prior  Insurance 
while  negotiating  the  contract  in  suit  in  behalf  of  the  defendant,  and  to  have  agreed 
to  make  the  present  one  in  addition  thereto.  The  defendant,  having  received  the 
premium  and  issued  the  policy  to  complete  such  negotiation,  must  also  be  deemed 
to  have  constituted  Higginson  their  agent  to  conduct  that  negotiation.  The  case  is, 
therefore,  brought  within  the  principal  stated,  and  the  defendant  must  be  treated  as 
having  issued  the  policy  in  suit  to  one  who  had  no  knowledge  of  the  condition 
against  prior  insurance,  after  it  had  received  notice  of  such  prior  insurance.  The 
74 
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such  circumstances  the  insurer  cannot  claim  that  he  has  been  misr 
led,  and  to  permit  him  to  issue  a  policy  and  take  the  benefits  of 
the  contract,  knowing  that  he  is  not  bound  thereby,  and  with  a, 
preconceived  intention  of  disputing  his  liability,  is  aiding  a  fraud  on 
his  part,  generally  upon  a  person  who  intended  no  fraud  upon  him,, 
and  who  has  innocently  been  led  into  making  the  misstatement. 
Such  a  doctrine  is  at  variance  with  the  principles  that  underlie  the 
doctrine  of  warranty,  of  whicjh.  the  sale  of  a  blind  horse  is  an  apt 
illustration,  and  is  repugnant  to  that  sense  of  justice  and  morality 
.  that  should  underlie  the  law,  and  in  several  cases  a  contrary  doc- 
trine has  in  effect  been  held.^  But  the  practitioner  must  remem- 
ber that  the  great  weight  of  authority  sustains  the  negative  of  the 
proposition,  but  gradually  the  courts  are  approaching  a  more 
equitable  position.     Knowledge  by  the  president  of  an  insurance 


fact  that  tJie  notice  was  not  given  to  tlie  officers  of  the  company  personally  makes 
no  difference,  for  if  the  rule  were  otherwise,  the  legal  effect  of  notice  might  he 
avoided  in  evei-y  case  hy  employing  an  agent.  The  law,  therefore,  makes  no  dis- 
tinction in  a  case  like  this  between  notice  to  an  agent  or  to  one  of  several  agents, 
and  notice  directly  to  the  principal  except  in  respect  to  guilt.  Whether  the  notice 
to  the  agent  be  actual  or  constructive,  the  same  kind  of  notice  is  attributed  to  the 
principal,  whether  actually  communicated  or  not.  Fulton  Bank  v.  N.  Y.  &  S. 
Canal  Co.,  4  Paige  (N.  T.)  127;  North  River  Bank  v.  Aymar,  3  Hill  (ST.  T.)  262? 
Sovey  V.  Blanchard,  13  N.  H.,  145;  Coolidge  v.  Charter  Oak  Life  Ins.  Co.,  1  Mo. 
App.,  109.  It  would  be  unreasonable  to  suppose  that  the  defendants  intended  to 
issue  a  policy  which  was  void  the  instant  it  was  issued,  unless  we  conclude  that 
they  designed  to  commit  a  fraud  upon  the  plaintiff.  Hence  the  only  inference  from 
the  facts  which  is  compatible  with  good  faith  on  the  part  of  the  defendants,  is  that 
the  condition  as  to  prior  insurance  was  waived.  The  case  of  Van  Schoick  v.  Niagara 
Ins.  Co.,  68  N.  T.,  434,  is  a  full  authority  for  this  position,  and  it  also  furnishes  an 
answers  to  the  point  suggested  by  the  defendant's  counsel  that  the  contract  cannot 
be  contradicted  or  varied  by  parol  evidence. 

If,  however,  a  technical  waiver  was  not  shown,  the  defendant  is  estopped  from 
setting  up  the  condition,  for  the  reason  that  it  is  apparent  that  the  plaintiff  was  in- 
duced to  forego  a  formal  compliance  with  the  condition  by  the  conduct  of  the  person 
who  negotiated  the  contract  on  behalf  of  the  defendant.  To  give  effect  to  the  con- 
dition after  such  conduct,  would  require  the  court  to  sanction  a  gross  fraud  on  the 
plaintiff."  Cont'l  Bank  v.  Bank  of  Commonwealth,  50  N.  Y.  575;  see  also 
Broadhead  v.  Lycoming  Ins.  Co.  14  Hun.  (N.  T.)  452;  Chase  v.  People's  Ins.  Co. 
14  id.  456. 

1  McFee  v.  U.  8.  Ins.  Co.,  2  McCord  (S.  C.)  503;  Beal  v.  Park  F.  Ins.  Co.,  16 
Wis.  241;  Phoenix  Ins.  Co.  v.  Lawrence,  4  Met.  (Ky. )  9;  Patton  y.Manuf.  Ins. 
Co.,  40  N.  H.  375;  Kreuger  v.  Birmingham  F.  Ins.  Co.,  83  Penn.  St.  64;  With- 
erell  v.  Maine  Ins.  Co.,  49  Me.  200;  Carroll  v.  Charter  Oak  Ins.  Co.,  40  Barb.  (N, 
T.)  392;  Columbia  Ins.  Co.  v.  Cooper,  50  Penn.  St.  331;  Winans  v.  Allemanid 
Wis.  Co.,  Ins.  238.  34 
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company,  who  has  exercised  the  power  of  making  and  renewing 
contracts  of  insurance,  that  the  insured  was  making  additions  to 
the  insured  buildings  with  a  verbal  permission  to  do  so,  estops  the 
company  from  defending  an  action  brought  upon  the  policy  upon 
the  ground  that  by  reason  of  such  additions,  there  had  been  an 
increase  of  risk.  So  knowledge  by  the  company  of  the  existence 
of  a  subsequent  insurance,  followed  by  any  words  or  acts  on  the 
part  of  the  company  by  which  the  insured  is  induced  or  permitted 
to  believe  that  the  contract  of  insurance  is  still  subsisting  and  the 
property  of  the  insured  is  still  protected,  is  a  waiver  of  the  condi- 
tion or  an  estoppel  against  an  assertion  that  a  forfeiture  of  the 
policy  has  occurred  because  of  a  failure  of  the  insured  to  comply 
with  the  condition  to  give  notice  of  such  subsequent  insurance 
and  have  it  indorsed  upon  the  policy  or  acknowleged  in  writing. 
But  where  the  knowledge  of  an  agent  is  to  be  imputed  to  the  com- 
pany, it  should  be  the  knowledge  of  an  agent  authorized  to  bind 
the  company  by  his  acts  in  regard  to  the  transaction  concerning 
which  the  knowledge  is  to  operate  as  a  waiver.  Where  the  case 
of  the  plaintiff  rests  upon  an  alleged  waiver  of  a  condition  requir- 
ing the  indorsement  in  writing  of  siibsequent  insurances  by 
knowledge  of  an  agent .  of  the  company,  followed  by  acts  of  the 
company,  and  it  appears  that  the  evidence  in  regard  to  the  extent 
of  the  agent's  authority  is  meagre  and  unsatisfactory,  and  the 
evidence  as  to  whether  any  information  of  such  insurances  was 
given  to  such  agent  was  contradictory,  a  direction  that  a  verdict 
be  rendered  for  the  plaintiff  is  erroneous.^ 

Value  of  property. 

Sec.  528.  Witnesses  may  be  called,  in  the  absence  of  other 
trustworthy  sources  of  information,  who  are  engaged  in  the  same 
business,  and  who  keep  similar  stocks  of  goods,  at  the  same  place, 
to  show  the  average  amount  of  stock  kept  by  merchants  in  that 
jjlace,  previous  to  and  at  the  time  of  the  loss,  as  tending  to  estab- 
lish the  value  of  the  stock  lost.^     So,  too,  it  has  been  held  com- 


'^  Franklin  Ins.  Co.  v.  Martin  40  N.  J.  L.  568;  Carson  v.  Jersey  City  Ins.  Co., 
43  N.  J.  L.  id.  300;  Fire  Ins.  Co.  v.  Building  Assoc,  43  N.  J.  L.  id.  652;  Schenck 
v.  Mercer  County  Ins.  Co.  24  N.  J.  L.  447;  Martin  v.  Jersey  City  Ins.  Co.  44  N.  J.  L. 
273. 

2 /lis.  Co.  V.  Weides,  11  Wall  (U.  S.)  439;  Howard  v.  City  F.  Ins.  Co.,  4  Den. 
(X.  T.)  502. 
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petent  to  show  by  a  person  engaged  in  a  store  adjoining  the  one 
in  which  the  loss  occurred,  which  was  of  equal  size  with  the  other, 
and  in  which  a  similar  stock  was  kept,  what  the  value  of  the  stock 
kept  in  such  other  store  was,  as  tending  to  establish  the  value  of 
the  stock  destroyed.^  So,  where  the  assured  has  attempted  to 
establish  the  value  of  the  goods  destroyed,  by  the  amount  for 
which  he  sold  similar  goods  just  prior  to  the  fire,  it  is  competent  for 
the  insurer  to  show  that  they  were  sold  on  a  long  credit,  or  to  be 
paid  for  in  other  property,  and  that,  on  that  account,  a  greater 
price  was  charged  therefor.^  So,  the  failure  of  the  assured  to  call 
his  clerks  to  testify  as  to  the  value  of  the  stock,  is  proper  to  be 
considered  by  the  jury,  unless  satisfactorily  explaiaed.^ 

In  order  to  establish  the  damage  to  property,  it  is  proper  to 
show  the  nature,  character,  quality  and  purposes  thereof,  and  to 
show  that  the  goods,  although  left  intact,  and  apparently  not 
seriously  injured,  are,  nevertheless,  rendered  worthless  for  the 
purposes  for  which  thej''  were  designed,  either  by  the  action  of 
heat,  smoke,  water,  or  other  cause,  of  which  fire  is  the  proximate 
cause.*  If  the  insurer  previously  to  the  fire,  offered  to  sell  the 
property,  it  is  competent  to  show  the  price  at  which  he  offered  to 
sell  it,  and  if  the  articles  are  merchandise,  it  is  competent  Qither 
for  the  assured  or  the  insurer  to  show  the  price  at  which  the  as- 
sured was  selling  the  goods  just  previous  to  the  fire.^  So  it  is 
competent  to  prove  the  cost  of  the  goods,  either  by  the  assured  or 
any  person  knowing  the  facts ;  ^  and  their  condition  and  value 
may  be  shown  by  any  person  having  the  means  of  knowing.'^  So 
it  may  be  shown  that  the  price  of  such  goods  has  materially  dimin- 
ished since  their  purchase,  or  that  it  has  materially  increased,  and 
as  a  means  of  settling  their  value,  the  market  price  of  such  goods 


1  Howard  t.  City  F.  Ins.  Co.,  ante. 

"  Stum  V.  Williams,  6  J.  &  S.  (N.  T.)  325. 

8  Fowler  v.  Old  North  State  Ins.  Co..  V4  N.  C.  89. 

*  Bradford  v.  Boylston  F.  Ins.  Co.,  11  Peck.  (Mass.)  162. 

^  Hersey  v.  Merrimac  etc.,  Ins.  Co.,  27  N.  H.  149. 

°  Continental  Ins.  Co.  v.  Horton,  28  Mich.  173. 

'  City  F.  Ins.  v.  Co.  Carrugi,  41  Ga.  660. 
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in  the  markets  where  the  assured  usually  purchases,  or  within  a 
reasonable  distance  of  the  place  of  loss,  may  be  shown,  as  well  as 
the  cost  of  transportation  and  other  expenses  that  properly  form 
an  element  of  value  at  the  place  of  loss,  and,  in  view  of  all  the 
evidence,  it  is  for  the  jury  to  say  what  the  loss  in  fact  is.^  Evi- 
dence of  persons  competent  to  testify  is  competent  show  what  it 
would  cost  to  replace  the  property.  Thus  in  an  action  to  recover 
for  the  loss  of  plaintiffs  dwelling-house  which  was  insured  by  defen- 
dant, it  was  shown  that  the  house  was  insured  for  $7,000  and  a 
barn  for  |2,000,  the  defendant  promising  in  the  policy  to  pay  as- 
sured all  such  loss  or  damage  not  exceeding  $9,000  "  as  shall 
happen  by  fire  to  the  property,  to  be  estimated  according  to  the 
actual  cash  value  of  the  property  at  the  time  the  fire  shall  hap- 
pen." By  another  section  of  the  policy  it  was  provided  that  the 
cash  value  of  the  property  should  in  "  no  case  exceed  what  would 
be  the  cost  to  the  assured  at  the  time  of  the  fire  of  replacing  the 
same."  The  complaint  claimed  the  $7,000  as  due  ;  the  answer  set 
up  that  the  dwelling-house  was  worth  only  $3,000.  Upon  the 
trial  the  testimony  of  a  carpenter  and  builder,  an  architect,  a  real 
estate  agent,  who  had  appraised  buildings,  etc.,  all  of  whom  knew 
the  house,  was  offered  to  show  what  it  would  cost  to  build  such  a 
house  in  the  location  at  the  time  of  the  fire  it  was  held  that  the 
testimony  was  admissible.^ 

It  is  the  value  of  the  goods  at  the  time  and  place  of  loss,  that 
determines  the  measure  of  recovery,  and  it  is  not  competent  to 
show  that  the  goods  have  not  been  paid  for,  that  the  duties  are 
unpaid,  etc.,  with  a  view  to  a  reduction  of  the  value.  These  facts 
do  not  affect  the  value  of  the  goods.^ 

In  reference  to  building,  it  is  proper  to  show  its  age  and  condi- 
tion, the  purposes  to  which  it  was  devoted,  its  rental  value,  and 
as  an  element  in  arriving  at  its  value,*  the  cost  of  a  new  building 


'  Rogers  v.  Mechanics  Ins.  Co.,  2  Story  (U.  S.)  173. 

'  Woodruff  v.  Imperial  F.  Ins.  Co. ,  83  N.  T.  133. 

"  Wolfe  V.  Howard  Ins.  Co. ,  7  N.  Y.  588 ;  Equitable  Ins.  Co.  v.  Quinn,  11  L.  C. 
J70;  Savage  v.  Com.  Ins.  Co.,  36  N.  T.  655. '  A  purchaser  of  personal  property, 
although  he  has  not  paid  the  price  thereof,  and  has  left  them  in  the  hands  of  the 
fender  to  be  sold  for  him,  has  an  insurable  interest  therein.  Franklin  F.  Ins.  Co, 
■V.  Vaughan,  92  U.  S.  516. 

*HotchJdss  V.  Germania  Ins.  Co.  5  Hun  (N".  T.  S.C.)  776, 
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of  the  same  class,  dimensions  and  style.  It  is  then  for  the  jury  to 
say  whether  the  old  building  was  worth  less  than  a  new  one,  and 
if  so  how  much,  and  the  difference  deducted  from  the  cost  of  the 
new,  gives  the  value  of  the  loss. 

Damages  resulting  from  non-occupancy,  while  the  building  is 
being  reinstated  or  repaired,  or  for  extra  wages  paid  during  non- 
occupancy,  are  not  recoverable,  and  cannot  be  shown,  unless  the 
policy  expressly  covers  such  losses.^  If  the  assured  owns  the 
building,  but  not  the  land  on  which  it  stands,  the  intrinsic  value 
of  the  building  is  the  measure  of  recovery .^  If  the  policy  covers 
a  leasehold  interest,  the  value  of  the  unexpired  term  may  be 
shown,  and  is  the  measure  of  recovery.^  If  a  building  is  injured, 
but  not  totally  destroyed,  the  test  of  loss  is  the  cost  of  repair ;  * 
and  in  the  case  of  goods,  the  difference  between  the  value  of  the 
goods,  sound  and  injured,  is  the  measure,^  and  in  the  case  of 
machinery,  it  may  be  shown  what  new  machinery  would  cost, 
whether  the  injured  machinery  is  of  any  value  as  such,  the  actual 
age  and  condition  of  the  machinery  at  the  time  of  loss,  and  from 
this  evidence  the  jury  are  to  say  whether  new  machinery  would 
be  worth  more  to  the  assured  for  the  purposes  of  his  business  than 
the  old,  and  if  so,  how  much,  and  the  difference  deducted  from  the 
expense  of  the  new  gives  the  cash  value  of  the  loss.® 

In  an  action  in  the  name  of  the  assignee  of  a  policy,  neither  his 
declaration  nor  those  of  his  assignor,  as  to  the  contents  of  the 
building,  or  the  cause  of  the  fire  are  admissible  in  evidence 
against  him.''  Expert  evidence  to  show  the  manner  of  adjusting 
losses  is  not  admissible.^ 


1  Menzies  v.  North  British  Ins.  Co.,  9  C.  C.  (Sc.)  664.    See  Niblo  v.  N.  American 
Ins.  Co.,  1  Sand.  (N.  T.)  551. 

'■'  Laurent  v.  Chatham  Ins.  Co.,  1  Hall  (jS^.  T.)  40. 

'  Niblo  V.  N.  American  Ins.  Co.,  ante. 

*  Western  Mass.  Ins.  Co.  v.  Transportation  Co.,  12  Wall.  (U.  S.)  201. 

5  Hoffman  v.  Western,  etc.  Ins.  Ce. ,  1  La.  An.  216. 

'  Vance  v.  Forster,  2  Craw.  &  D.  (Ir.)  118. 

'  Kingsley  v.  N.  E.  Hut.  F.  Ins.  Co.,  8  Cush.  (Mass)  404. 

'  Williams  v.  Niagara  Ins.  Co.,  50  Iowa  561. 
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-How  powers  of  agent  may  be  shown. 

Sec.  529.  Of  course  where  the  assured  relies  upon  the  know- 
ledge of  the  agent  of  the  true  condition  of  the  risk,  as  amounting 
to  a  waiver  of  inconsistent  conditions,  the  burden  is  upon  him  to 
show  that  the  agent  had  real  or  apparent  authority  to  waive  the 
conditions.  In  order  to  establish  his  authority,  it  is  proper  to 
show  what  his  real  authority  is,  but  this  is  by  no  means  the  test. 
The  assured  has  a  right  to  rely  upon  his  apparent  authority,  and, 
unless  the  circumstances  are  such  as  to  put  him  upon  inquiry,  he 
is  not  bound  to  enquire  as  to  his  special  powers.  It  is  sufBcient, 
without  other  proof,  to  show  that  he  was  a  general  agent  of  the 
company,  and  in  a  recent  case  in  Pennsylvania,^  it  was  held  that 
proof  that  a  person  has  been  appointed  "  agent  and  surveyor,"  is 
sufficient  to  show  him  a  general  agent,  and  that  the  word  sur- 
veyor cannot  be  regarded  as  limiting  the  word  agent.  The  fact 
that  a  person  is  appointed  "  agent,"  prima  facie  at  least,  estab- 
lishes his  authority  to  act  for  and  in  the  place  of  the  principal  in 
reference  to  all  matters  usually  entrusted  to  agents.  But,  if  there 
is  anything  calculated  to  put  the  assured  upon  inquiry,  as  to  his 
powers,  he  is  bound  to  make  inquiry  at  his  peril.  Thus,  it  is 
competent  for  the  insurer  to  show  that  the  assured  knew,  or 
ought  to  have  known,  that  the  agent  was  only  invested  with 
special  powers,  as  to  take  applications  and  forward  them  to  his 
principal  for  acceptance  or  rejection,^  and  had  no  authority  to 
make  a  final  contract.  On  the  other  hand,  it  is  competent  for  the 
assured  to  show  what  the  agent  did,  or  claimed  to  be  authorized 
to  do,  and,  if  the  insurer  ever  adopted  similar  acts,  or  if  they 
were  not  beyond  the  scope  of  his  apparent  authority,  the  insurer 
is  bound  thereby.*  Thus,  where  an  agent  is  authorized  to  take 
risks  in  one  place,  it  is  presumed  that  he  had  authority  to  take 
them  anywhere,  and  a  risk  taken  by  him  outside  his  real  jurisdic- 


1  Lycoming  Ins.  Co.  v.  Woodworth,  81  Penn.  St.  223. 
"  Ayres  t.  Hartford  Ins.  Co.,  17  Iowa,  176. 

'  The  authority  of  an  agent  cannot  be  questioned  when  the  acts  of  the  company 
have  been  such  as  to  amount  to  a  recognition  of  his  agency  ;  and  evidence  that  a 
person  effected  the  insurance,  paid  the  premium,  received  the  policy,  and  generally 
was  recognized  as  agent,  the  company  is  estopped  from  denying  it.  Swan  v.  Liv., 
Lon.  &  Globe  Ins.  Co.,  52  Miss.  704. 
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tion,  will  be  binding  upon  the  company .^  So,  where  it  is  shown. 
that  an  agent  had  authority  to  make  a  contract  of  insurance,  it  is 
presumed  that  he  had  authority  to  make  such  a  contract  as  he 
chose,  hence  that  he  might  waive  any  conditions  of  the  policy,  or 
add  new  ones  thereto  .^ 

Limitations  upon  the  authority  of  an  agent  have  no  effects  upon 
the  rights  of  the  assured,  unless  he  knew,  or  ought  to  have  known 
thereof,^  and,  if  the  act  relied  upon  by  the  assured  is  within  the 
scope  of  the  agent's  apparent  authority,  the  insurer  will  not  be- 
permitted  to  show  that  he  had  not  authority  in  fact,  as,  where  an 
agent  has  authority  to  take  risks,  and  issue  policies,  that  he  is 
limited  to  a  certain  amount  on  certain  classes  of  risks,*  or  was  not 
authorized  to  consent  to  other  insurances,^  or  to  an  alienation  of 
the  property  and  assignment  of  the  policy,®  or  to  an  increase  of 
risks,^  or  any  other  act  that  is  an  incident  to  the  power  to  con- 
tract, or  within  the  scope  of  his  apparent  authority,  or  that  is. 
usually  intrusted  to  agents  in  that  business.*  The  assured  may 
also  show  that  the  assured  has,  in  other  instances  permitted  the- 
agent  to  exercise  extraordinary  powers,  as  to  settle  losses  and 
draw  drafts  upon  it  therefor,^  or  to  alter  policies,-"*  or  do  any  other 
act  or  thing  relating  to  the  business,  and  acquiescence  by  the  in- 
surer in  these  acts,  sufficiently  establishes  the  agent's  authority 


'  Lighthody  v.  N.  America  Ins.  Co.,  23  Wend  (N.  T.)  18  ;  jStna  Ins.   Co.  v. 
Maguire,  51  111.  342. 

'  Washington  Ins.  Co.  v.  Davidson,  30  Md.  91  ;  Geib  v.  International  Ins.  Co., 
25  Barb.  (N.  Y.)  189. 

^  Keenan  v.  Missouri  Ins.  Co.,  12  Iowa,  126  ;  ^tna  Ins.  Co.  v.  Maguire,  ante  ; 
Lighthody  v.  N.  America  Ins.  Co.,  ante. 

*  Hartford  F.  Ins.  Co.  v.  Farrish,  5  Ins.  L.  J.  46. 

^  Carrugi  v.  Atlantic  Ins.  Co.,  40  G-a.  135. 

'  Illinois  v.  Ins.  Co.  v.  Stanton,  57  111.  354. 

'  Viele  V.  Germania  F.  Ins.  Co ,  26  lo-wa,  9. 

8  Frazer  v.  Gallway,  F.  D.  (Sc.)  298  ;  Farmers'  Ins.  Co.  v.   Taylor,  73  Penn.  St.. 
342  ;  Fayles  v.  National  Ins.  Co.,  49  Mo.  380. 

'  Fayles  v.  National  Ins.  Co.,  ante. 

^  Washington  Ins.  Co.  v.  Davidson,  ante. 
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to  warrant  the  assured  in  relying  upon  the  agent's  authority  to 
do  them  again.^ 

Usage  and  Custom. 

Sec.  530.  Not  only  is  the  insurer  bound  by  all  customs,  prevail- 
ing in  reference  either  to  the  business  or  property  insured,  or  in 
reference  to  the  construction  or  conditions  of  the  contract  itself,^ 
but  also  by  all  general  or  special  usages  incident  to  the  risk,^  or 
as  to  the  methods  and  incidents  of  a  certain  trade  or  business,  as 
that  certain  hazards  are  incidents  thereto*,  or  that  certain  practices 
exist  among  those  engaged  in  a  certain  trade.^ 

If  the  poKcy  is  ambiguous,  evidence  is  admissible  to  explain  it, 
and  this  may  be  done  ,  when  necessary,  by  proving  the  course  of 
business  and  the  incidents  thereof,®  even  though  it  does  not  estab- 
lish or  amount  to  a  general  usage,'''  for  a  contract  may  be  estab- 
lished either  by  proof  of  general  usage,  or  by  similar  acts  of  the 
parties  in  like  cases.®  But,  neither  custom  nor  usage  can  be  set  up 
to  overcome  a  plain  provision  of  a  contract,  as  where  the  contract 
provides  the  mode  of  payment  and  delivery,  a  custom  to  pay  and 
deliver  in  a  different  mode  cannot  be  shown,^  nor  can  it  be  shown 


'  LungstrassY.  German  Ins.  Co..  57  Mo.  107  ;  Eclectic  Life  Ins.  Co.  v.  Fahren- 
krug,  68  111.  463  ;  Lightbody  v.  N.  A.  Ins.  Co.,  ante. 

2  Thus,  it  is  competent  to  show  that  among  insurers  and  owners  of  whahng 
ships,  an  insurance  upon  an  outfit  covers  one  quarter  of  the  catchings.  Macy  v. 
Whaling  Ins.  Co..  9  Met.  (Mass.)  354.  So,  to  show  a  custom  in  case  of  re-insur- 
ance to  confine  the  warrantly  to  the  condition  of  the  risk  at  the  date  of  the  original 
insurance,  Foster  v.  Mentor  Life  Ass'n  Co.,  3  El.  &  Bl.  48.  The  usages  of  a  trade 
must  be  considered  a  part  of  the  contract,  and  must  be  considered  in  construing  it. 
Hancoxv.  Fishing  Ins.  Co.,  3  Sum.  (U.  S.)  132. 

^  The  insurer  is  presumed  to  know  what  the  incidents  of  a  risk  are,  as  what  is 
commonly  embraced  as  a  part  of  "  a  stock  in  a  coimtry  store." 

^  Harper  v.  Albany,  etc.,  Ins.  Co. 

'  May  V.  Buckeye  Ins.  Co.,  ante. 

*  Fabri  v.  Phoenix  Ins.  Co. ,  55  N.  T.  133. 

'  1  Duer  on  Insurance,  57  ;  Black  v.  Cal.  Ins.  Co.,  42  N.  T.  393  ;  Bourne,  v. 
Gatliff,  11  CI.  &  P.  45  ;  Clinton  v.  Hope  Ins.  Co.  ,45  N.  Y.  460  ;  Bushforth  v.  Had- 
field,  6,  East.  519. 

»  Green  v.  Farmer  Burr,  2221  ;  Bushforth  v.  Hadfield,  ante  ;  Backus'  Abr. 
Trover,  663. 

'  Duncan  v.  Green,  43  Iowa,  679. 
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to  put  an  interpretation  on  a  contract  inconsistent  with  its  lan- 
guage,^ nor  to  vary  it.^  But,  even  though  inconsistent  with  the 
printed  conditions  of  a  policy,  an  usage  or  custom  may  be  shown, 
not  to  alter  or  vary  the  contract,  but  to  show  that  such  conditions 
were  waived,  because,  when  an  usage  or  custom,  or  an  incident 
of  a  business  is  established,  the  insurer  is  presumed  to  know  of, 
and  to  contract  in  reference  to  it.^    It  need  not  be  shown  that  the 


'  Marks  v.  Elevator  Co.,  43  Iowa,  337. 

2  Partridge  v.  Ins.  C,  15  Wall  (U.  S.)  373  ;  Ins.  Co.  v.  Wright.  1  id.  456;  Cash 
T.  Hmkle,  36  Iowa.    623  ;  Barnard  v.  Kellogg,  10.  Wall  (U.  S.)  383. 

3  Insurers  are  presumed  to  know  the  incidents  and  usages  of  a  business  insured 
by  them,  and  cannot  be  heard  to  deny  their  knowledge  thereof.  The  law  imputes 
such  knowledge  to  them.  Hazard  v.  N.  E.,  etc.,  Ins.  Co.,  8  Pet.  (U.  S.)  557;  Buck 
T.  Chespeake,  etc.,  Ins.  Co.,  1  id.  151. 

In  St.  Nicholas  Ins.  Co.  v.  Merchants'  Ins.  Co.,  11  Hun.  (N.  N.)  108  in  an 
action  upon  a  policy  of  reinsurance  delivered  by  the  defendant  to  the  plaintiff,  of 
a  barge  "  while  running  on  the  Hudson  and  East  rivers,"  it  appeared  that  the 
original  policy  of  the  defendant  had  been,  at  the  expiration  of  its  term,  extended  ; 
that  after  the  delivery  of  the  defendant's  original  policy,  and  before  its  extension, 
the  plaintiff,  its  first  policy  having  expired,  had  issued  a  new  policy,  with  the  same 
provisons,  upon  the  property  insured  ;  that  notice  of  the  plaintiff's  new  policy  had 
been  indorsed  on  the  defendant's  policy,  which  provided  that  it  should  become  void 
if  the  insured  should  thereafter  make  any  other  insurance  on  the  property  without 
giving  notice  to  the  defendant.  It  was  held  that  the  agreement  contained  in  the 
receipt  extending  the  defendant's  original  policy  created  a  new  contract  resting  on 
the  facts  as  then  existing,  and  revived  the  defendant's  original  policy,  even  if,  before 
such  agreement  to  extend  it,  it  had  become  invalid  ;  also  that  it  was  not  necessary 
to  have  notice  of  the  plaintiff's  new  policy  indorsed  upon  defendant's  policy,  as  the 
latter  policy  provided  that  any  loss  incurred  should  be  borne  by  it  pro  rata  with  the 
plaintiff,  which  was  a  sufficient  indorsement  of  the  plaintiff's  policy  ; 

That  the  words  "  while  running  on  the  Hudson  and  East  rivers"  did  not  restrict 
the  insurance  to  the  time  that  the  barge  was  in  motion,  but  it  was  intended  by  them 
to  describe  the  business  of  the  barge  employed  upon  those  waters,  and  to  cover  the 
time  required  for  lading  and  unlading,  as  well  as  when  the  barge  was  in  actual 
motion  ;  and  that  although  baled  hay  and  straw  were  mentioned  in  the  defendant's 
policy  as  extra-hazardous  articles,  and  it  was  therein  provided  that  defendant  should 
not  be  liable  under  its  policy  while  the  barge  was  used  for  carrying  extra-hazardous 
goods  without  notice,  yet  that  plaintiff  might  show  that  it  was  part  of  the  ordinary 
business  of  barges  "running  on  the  waters  of  the  Hudson  and  East  rivers"  to 
carry  such  articles,  and  thus  establish  defendant's  liability  under  the  general  terms 
of  the  policy  ;  and  that  if  such  proof  were  given  by  plaintiff,  defendant  was  entitled 
to  show  that  the  custom  of  carrying  such  articles  was  invariably  subject  to  the  pay- 
ment of  an  extra-hazardous  premium.  The  underwriter  is  presumed  to  understand 
the  business  which  is  made  the  subject  of  the  insurance. 

Daniel's  J.,  in  speaking  of  the  defendant's  policy,  said  :  They  insured  her 
"while  used  as  a  freight-boat,  and  while  lying  up  or  stopping  at  any  of  the  ports  or 
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insurer  knew  of  the  usage,  but  its  existence  must  be  established 


places  on  the  waters  of  the  Hudson  river,  bay  and  harbor  of  New  York  ;  but  while 
they  were  more  minute,  they  were  really  no  more  extensive  in  tlieir  signification 
than  the  terms  made  use  of  by  the  defendant.  By  its  policy,  it  insured  the  barge 
while  "running  on  the  Hudson  and  East  rivers."  The  term  "running"  was  evi- 
dently here  employed  in  the  sense  ordinarily  given  to  it,  as  it  is  applied  to  the 
business  of  navagation,  and  for  that  reason  it  could  not  have  been  intended  that  it 
should  be  restricted  to  risks  encountered  only  when  the  barge  was  in  motion,  but 
it  was  equally  within  the  protection  intended  to  be  afforded  by  the  policy  while  it 
was  lying  at  the  wharves  it  was  obliged  to  resort  to  for  the  purpose  of  receiving  and 
discharging  its  cargo.  The  term  "  running"  as  it  was  used  by  the  defendant,  must 
have  been  designed  to  include  all  that  ordinarily  would  be  comprehended  by  the 
business  of  a  vessel  in  active  employment.  It  described  the  condition  of  a  vessel 
commercially  engaged  ;  and  it  was  used  by  way  of  contrasting  the  diilerence  be- 
tween vessels  laid  up  and  out  of  use  and  those  making  trips  upon  the  water.  It 
must  have  been  so  understood  by  the  parties  in  this  instance,  for  nothing  less  than 
that  could  have  been  consistent  with  the  indemnity  designed  to  be  secured  by  the 
defendant's  policy.  It  was  known  by  tjae  defendant  that  the  plaintiff  had  insured 
this  barge  in  the  use  which  would  be  expected  to  be  made  of  it  upon  the  waters  of 
the  river,  and  of  the  of  New  York.  And  to  share  its  liability,  the  policy  was  made 
by  and  taken  from  the  defendant.  Both  parties  understood  that  to  be  the  design 
entertained,  and  the  language  selected  was  assumed  to  be  adequate  for  that  pur- 
pose. That  was  its  popular  meaning,  and  the  fair  intention  of  the  parties  cannot 
be  maintained  by  placing  any  other  construction  upon  it.  By  "running"  upon 
the  waters  of  the  Hudson  and  East  rivers  the  business  of  the  barge  employed  upon 
those  waters  must  have  been  intended  to  be  described  ;  and  that  included  the  time 
required  for  lading  and  unlading,  as  well  as  that  when  the  barge  was  actually  in 
motion.  She  was  all  the  while  employed  upon  these  waters,  and  that  was  running 
upon  them  within  the  meaning  of  the  term  in  its  application  to  commercial  pur- 
nits. 

When  the  barge  was  burnt  she  was  laden  with  a  cargo,  which  in  part  consisted  of 
baled  hay  and  straw,  which  were  mentioned  by  the  policy  of  the  defendant  an  ex- 
tra-hazardous articles.  And  it  was  in  substance  provided  that  the  defendant  should 
not  be  liable,  under  its  policy,  for  any  loss  occurring  while  the  barge  was  used  for 
the  purpose  of  carrying  on  or  exercising  therei;i  any  trade,  business  or  vocation,  or 
storing  therein  any  of  the  articles,  goods  or  merchandise  denominated  extra  hazard- 
ous, unless  otherwise  specifically  provided  for  or  agreed  to  in  writing  added  to  or 
indorsed  upon  the  policy.  But  by  insuring  her  as  a  barge  running  on  the  waters  of 
the  Hudson  and  East  rivers,  it  was  contended  by  the  plaintiff,  that  the  clause  had 
been  so  far  complied  with  as  to  render  the  defendant  liable.  It  was  maintained 
that  it  was  part  of  the  ordinary  business  of  barges  employed  upon  those  waters,  to 
carry  baled  hay  and  straw  ;  and  if  that  were  true,  then  the  insurance  made  allowed 
the  barge  to  carry  those  articles.  It  Included  all  that  such  barges  were. usually  em- 
ployed to  do.  And  if  carrying  baled  hay  and  straw  was  part  of  that  employment, 
then  it  was  in  writing  added  to  and  indorsed  upon  the  policy,  and  the  defendant 
was  liable  for  a  loss  arising  from  it. 

The  plaintiff's  policy,  in  express  terms  and  for  an  additional  premium,  allowed 
the  barge  to  carry  baled  hay  and  straw.  But  if  it  was  really  a  portion  of  the  busi- 
ness, in  the  transaction  of  which  it  was  insured,  this  was  simply  a  needless  precau- 
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to  such  an  extent  that  he  ought  to,  and  by  the  exercise  of  ordinaiy 
prudence  would  haye  known  of  it.^ 


tion ,  making  no  change  in  the  obligations  of  the  insurer.  It  did  not  preclude  the 
plaintiff  from  still  claiming  that  the  defendant  had  become  liable  to  the  same  extent, 
by  means  of  the  general  terms  used  In  its  policy  to  describe  the  business  of  the 
barge.  In  that  respect  the  case  resembled  very  nearly  that  of  Steinbaeh  v.  Lafayette 
F.  Ins.  Co.  54  N.  Y.  90,  where  the  special  enumeration  of  one  extra-hazardous 
article  did  not  preclude  the  plaintiff  from  his  right  to  insist  upon  the  benefit  of  the 
general  terms,  otherwise  used  for  the  purpose  of  including  different  articles  deemed 
to  be  equally  hazardous.  It  was  simply  a  circumstance  opposed  to  the  position 
taken  concerning  the  ordinary  business  of  a  barge,  and  in  that  respect  it  would  not 
fail  to  be  attended  with  its  appropriate  effect.  But  the  plaintiff  had  the  right,  if  it 
could  succeed  in  doing  so,  still  to  show  that  the  common  business  of  barges  upon 
these  rivers  included  the  carriage  of  baled  hay  and  straw  as  portions  of  their  cargoes; 
and  if  that  could  be  established,  then  the  insured  would  seem  to  be  entitled  to 
maintain  the  action  brought  by  it  upon  the  policy.  Por  the  underwriter  is  pre- 
sumed to  luiderstand  the  business  which  may  be  made  the  subject  of  the  insurance, 
and  for  that  reason,  to  intend  to  protect  what  may  properly  appear  to  constitute  a 
portion  of  it,  as  it  is  usually  carried  on.  Harper  v.  Albany  Ins,  Co.,  17  N.  T.  197; 
Bryant  v.  Poughkeepsie  Ins.  Co.,  17  id.  200;  Pindar  v.  Kings  Co.  Ins.  Co.,  36  N. 
y.  648;  Hall  v.  Ins.  Co.  North  Am.,  id.  292. 

For  the  purpose  os  showing  that  the  present  case  was  within  the  principle  sus- 
tained by  these  authorities,  several  witnesses  were  examined  who  testified  that 
barges  on  the  Hudson  river  commonly  carried  baled  hay  and  straw,  and  as  the  case 
was  ultimately  made  to  depend  upon  the  proof  of  that  fact,  it  must  have  been  found 
to  have  been  established,  for  the  jury  could  in  no  other  way  have  rendered  the  ver- 
dict which  they  did  for  the  plaintiff.  The  fact  itself  was  controverted  by  the  de- 
fendant, where  no  additional  premium  was  paid  for  the  privilege  of  carrying  articles 
of  this  description.  And  it  accordingly  offered  to  show  that  the  custom,  as  it  was. 
called  upon  the  trial,  was  invariably  subjected  to  the  payment  of  an  extra-hazardous 
premium.  This  was  rejected  on  the  objection  of  the  plaintiff,  and  the  defendant 
excepted  to  its  exclusion.  The  contract  existing  in  this  case  was  made  between  the 
insurance  companies,  each  of  which  must  have  understood  the  business  to  which  it 
appertained.  And  if  the  privilege  of  carrying  baled  hay  and  straw  upon  barges  was 
subject  to  this  restriction,  the  evidence  offered  to  prove  it  ought  to  have  been  re- 
ceived. The  substance  of  the  oifer  was  that  no  such  privilege  existed  unless  a, 
special  premium  were  paid  for  its  enjoyment;  and  that  had  some  tendency  to  estab- 
lish the  fact  that  these  articles  were  not  understood  to  be  ordinary  portions  of  the 
cargo  of  a  barge.  If  that  were  the  fact,  then  insurance,  made  upon  such  a  vessel 
running  upon  these  rivers,  would  only  exclude  baled  hay  and  straw,  when  specially 
provided  for  as  extra-hazardous  commodities.  The  evidence  given  on  the  plaintiff's 
behalf  directly  tended  to  establish  the  fact  that  they  were  included  in  the  terms 
used  as  descriptive  of  the  business  itself  ;  while  that  offered  by  the  other  party,  if  it 
had  been  received,  would  have  indicated  that  they  were  entitled  to  no  such  compre- 
hensive signification.  It  would  have  added  a  material  qualification  and  restraint  to 
that  given  on  the  part  of  the  plaintiff,  and  might  possibly  have  led  to  a  different  re- 
sult in  the  action. 

It  was  also  objected  that  the  privilege  given  to  burn  kerosene  for  lights  avoided 

'  May  V.  Buckeye  Ins.  Co.,  ante. 
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liffect  of  printed  rules,  advertisements,  etc. 

Sec.  631.  Where  the  company  has  issued  printed  rules  in  refer- 
ence to  the  methods  of  its  business,  they  may  be  admitted  in 
evidence  against  the  company  without  preliminary  proof  that  the 
assured  had  ever  seen  them.i  So  where  it  has  issued  printed  ad- 
vertisements, prospectuses,  etc.,  they  may  be  introduced  in  evi- 
dence to  show  a  waiver  of  certain  conditions  of  the  policy.^ 


the  insurance  made  by  the  defendant.  But  as  that  article  was  not  used  on  the 
barge,  the  simple  liberty  to  use  it  could  not  be  attended  with  the  effect  of  aimuUing 
the  policy  in  controversy. 

It  was  error  to  reject  the  evidence  which  was  excluded,  relating  to  the  business 
•of  barges  on  the  rivers,  and  for  that  reason  the  judgment  and  order  should  be  re- 
versed, and  new  a  trial  ordered,  with  cost  to  abide  the  event. 

1  Walsh  V.  ^tna  Ins.  Co.,  30  Iowa,  133.  In  Wood  v.  Dwarris,  11  Echq.  493, 
the  defendants  plead  that  the  policy  was  made  upon  the  terms  of  a  previous  pro- 
posal and  upon  the  express  condition,  that,  if  any  statement  in  the  proposal  was 
untrue,  the  policy  should  be  void;  and  that  a  particular  statement  was  untrue. 
Eeplication  on  equitable  grounds :  that,  before  the  policy  was  made,  the  defendants 
issued  a  prospectus  containing  a  statement,  that  all  policies  effected  by  them  should 
be  indisputable,  except  in  cases  of  fraud;  and  that  the  plaintiff  effected  the  policy 
•on  the  faith  of  such  representation.  Rejoinder :  that  the  policy  was  made  on  the 
basis  of  the  proposal;  and  that  there  was  not,  before  or  at  the  time  of  the  making 
of  the  policy,  any  promise  by  the  defendants  that  the  policy  should  be  indisputable 
except  in  cases  of  fraud,  except  that,  before  the  proposal,  the  defendants  issued  the 
prospectus  containing  such  statement.  Held,  that  the  rejoinder  was  bad ;  and  that 
the  repUcation  was,  on  equitable  grounds,  a  good  avoidance  of  the  plea. 

2  In  Steel  v.  St.  Louis  Mut.  Life  Ins.  Co.,  recently  decided  by  the  St.  Louis 
Court  of  Appeals,  and  reported  5  Cent.  L.  Jour.  158,  the  action  was  on  a  policy  of 
life  insurance.  The  policy  contained  a  clause  rendering  it  void  if  there  should  be 
A  failure  to  pay  any  premium  upon  the  day  it  was  due.  There  had  been  such  a 
failure,  but  to  excuse  it  the  plaintiff  relied  upon  a  clause  in  an  advertisement  which 
had  been,  during  several  years  previous  to  its  occurrence,  issued  by  the  defendant, 
and  very  extensively  circulated,  which  clause  read  thus:  "This  company,  having 
no  desire  to  reap  an  advantage  from  the  misfortune  of  such  of  its  members  as  may, 
through  adverse  circumstances,  be  unable  to  meet  promptly  their  annual  premiums, 
has  made  its  annual  life-policies,  now  in  force  and  hereafter  to  be  issued,  non-for- 
feiting, by  extending  the  full  amount  of  the  insurance  over  such  period  of  time  as 
the  '  premium  reserve '  or  '  value  of  the  policy '  will  pay  for,  applied  as  a  single 
premium  for  temporary  insurance."  This  statement  was  followed  by  a  table  illus- 
trating the  plan.  The  court  held  that  the  advertisement  was  admissible  in  evidence, 
and  could  not  he  excluded  on  the  ground  that  it  tended  to  vary  by  parol  a  written 
■contract,  and  that,  if  brought  to  the  hnowledcje  of  the  insured,  and  he,  in  reliance 
upon  it,  failed  to  pay  his  premium  when  due,  the  defendant  was  estopped  from  setting 
up  such  failure  as  a  defense  to  the  policy.  It  has  been  held  in  several  cases  that  the 
terms  of  a  prospectus  coMid  not  be  introduced  to  vary  those  of  a  policy  issued  after 
the  prospectus  had  been  published.    In  Insurance  Co.  v.  Base,  8  Ga.  534,  a  prospec- 
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Effect  of  acceptance  of  policy. 

Sec.  532.  A  person  receiving  a  policy  of  insurance  is  presumed 
to  know  its  contents,  and  if  through  negligence,  inadvertence  or 
other  cause,  he  omits  to  inform  himself  as  to  its  provisions,  he  can- 
not thereby  excuse  himself  for  the  violation  of  its  conditions.^ 
Thus  in  a  New  York  case,^  the  plaintiff  applied  to  an  agent  of  de- 
fendant, for  insurance  upon  a  tenant-house  owned  by  plaintiff, 
and  situated  on  his  farm,  in  Chautauqua  county.  The  agent  knew 
the  house,  its  situation  and  value,  having  spent  a  night  therein 
previous  to  the  receipt  of  the  application.  The  amount  of  insur- 
ance asked  for  was  $1,200,  and  a  three  years'  policy  was  issued 
by  defendant  for  this  amount. 

Among  the  provisions  of  this  policy  was  the  following :  "  This 
company  will  not  be  liable  for  more  than  two-thirds  the  cash  value 
of  any  building  hereby  insured."  This  provision  was  in  very  fine 
print,  and  in  the  same  paragraph  with  a  number  of  other  provi- 
sions of  various  kinds.  It  was  not  noticed  by  plaintiff  at  the  time, 
and  did  not  come  to  his  knowledge  until  after  the  destruction  of 
the  building  insured,  which  happened  October  4,  1871.     Proofs 


tus  stated  that  failure  to  pay  a  premium  for  thirty  days  after  it  was  due  would  for- 
feit a  policy.  A  policy  taken  out  contained  no  reference  to  the  prospectus,  and  the 
court  held  that  the  time  to  pay  the  premium  was  not  extended  therehy  so  as  to 
render  the  contract  enforceable  when  the  insured  had  died,  four  days  after  the  pay- 
ment was  due.  See  also,  Tarleton  v.  Stainforth,  5  T.  E.  695;  Galvlnv.  Jones,  6 
East,  571;  Ease  v.  Mut.  Benefit  Life  Ins.  Co.,  23  N.  Y.  578.  The  decision  in  the 
latter  case  was  shaken  by  an  opinion  delivered  upon  a  motion  for  a  rehearing.  24 
3Sr.  T.  653.  The  following  cases  will  be  found  fully  to  sustain  the  doctrine  of  Steel 
V.  St.  Louis,  etc.,  Ins.  Co.,  ante;  Wood  v.  Bwarris,  11  Exch.  493;  Collettv.  Mor- 
rison, 9  Ware,  173;  W/ieelton  v.  Hardisty,  8  El.  &  B.  232;  Viele  v.  Germanla  Ins. 
Co.,  25  Iowa,  1;  Henning  v.  United  States  Ins.  Co.,  47  Mo.  425;  4  Am.  Eep.  232 
(see,  however,  S.  C,  2  Dill.  26);  Ilonoltz  v.  Equitable  Ins.  Co.,  40  id.  .360;  Thomp- 
son-^. St.  Louis  Life  Ins.  Co.,  52  id.  478.  And  the  doctrine  is  certainly  equitable 
and  consistent  with  the  principles  applicable  to  estoppel.  In  the  case  of  a  waiver 
of  a  condition  of  a  policy  by  a  person  having  authority  to  waive  it,  it  is  held  that  a 
parol  waiver  is  sufficient,  and  that  a  waiver  may  even  be  implied  from  the  acts  and 
conduct  of  such  person.  If,  then,  a  waiver  may  be  established  by  parol,  why  may 
it  not  be  established  by  a  ^Titten  or  printed  circular  issued  by  the  insurer  ?  Such 
evidence  does  not  tend  to  alter  or  vary  a  written  contract,  but  simply  to  show  that 
the  insurer  has  done  or  said  something  that  estops  him  from  enforcing  certain  of 
its  conditions. 

1  Pindar  v.  Resolute  Ins.  Co.,  47  X.  Y.  114 

2  Ervin  V.  N.  Y.  Central  Ins.  Co.,  2  T.  &  C.  (X.  Y.)  213. 
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of  loss  were  forwarded,  and  the  defendant  refusing  to  pay  the  full 
amount  of  insurance,  this  action  was  brought,  and  a  verdict  for 
the  full  value  of  the  building  was  rendered.  Upon  appeal  the 
General  Term  reversed  this  judgment,  holding  that  the  plaintiff 
was  bound  by  the  conditions  of  the  policy,  and  could  not  overcome 
their  force  by  proving  his  ignorance  thereof.  "  The  omission  to 
ascertain  its  contents,"said  Mullen,  P.  J.,  in  delivering  the  opinion 
of  the  court.  "  is  gross  negligence  that  cannot  be  allowed  as  an  ex- 
cuse for  a  violation  of  its  provisions  by  the  one  party,  or  to  de- 
prive the  other  of  the  full  benefit  of  them." 

Where  a  policy  contains  a  condition  that  "  nothing  but  a  dis- 
tinct specific  agreement  clearly  expressed  and  indorsed  on  the  pol- 
icy, shall  operate  as  a  waiver  of  any  printed  or  written  condition 
therein,"  it  is  held  to  relate  only  to  those  conditions  and  provis- 
ions of  the  policy  which  enter  into  and  form  a  part  of  the  contract 
between  the  parties,  and  does  not  include  those  stipulations  that  are 
to  be  performed  after  a  loss  has  occurred.  Therefore  notwithstand- 
ing such  a  condition  in  a  policy,  notice  and  proofs  of  loss,  or  any 
informality  therein  may  be  waived  by  parol,  or  a  waiver  may  be 
established  by  the  acts  of  the  company  or  its  agent,i  from  the  same 


^Franklin  F.  Ins.  Co.  v.  Chicago  Ice  Co.,  32  Md.  191;  11  Am.  Eep.  469.  In  a 
case  recently  decided  in  Pennsylvania,  and  not  yet  reported,  State  Ins.  Co.  v.  Todd 
it  was  held  that  a  condition  contained  in  an  insurance  policy,  that  no  officer  could 
waive  the  performance  of  a  condition  except  by  indorsement  on  the  policy,  will 
not  prevent  a  general  officer  of  the  company  from  waiving  a  condition  by  parol,  and 
the  question  is  one  of  fact  for  the  jury.  By  the  terms  of  the  policy  "  no  agent  or 
other  person,  excepting  one  of  the  general  officers  of  the  company  (and  then  only  by 
indorsement  hereon  made  and  signed  by  said  officer)  is  authorized  to  waive,  change, 
alter,  or  amend  any  condition  or  provision  of  this  policy."  The  secretary  having^ 
requested  the  plaintiff's  adjuster  to  delay  making  out  proofs  of  loss,  pending  esti- 
mates for  rebuilding,  thereby  leading  the  insured  to  believe  that  proofs  of  loss 
would  not  be  required  within  the  time  specified  in  the  conditions.  It  was  held  that 
it  was  a  question  of  fact  for  the  jury  whether  there  was  a  waiver  or  not.  The  terms 
of  a  policy  stipulated  that  "  if  any  incumbrance  exists  on  the  insured  property  at  the 
date  of  this  policy  »  *  *  and  the  insured  shall  fail  to  notify  the  secretary  of  this 
company  thereof  in  writing  *  *  *  this  company  shall  not  be  liable  for  loss  or 
damage  under  this  policy."  An  undisclosed  mortgage  existed  at  the  time  of  issuing 
the  policy  ;  subsequently,  through  the  same  agents,  the  mortgagee's  interest  was  in- 
sured imder  another  policy,  and  eight  months  after  a  renewal  certificate  of  the 
first  policy  was  issued.  Both  policies  were  signed  by  the  president  and  secretary  of 
the  company,  and  countersigned  by  the  agents.  It  was  held  that  the  above  facts, 
if  not  conclusive,  were  yet  sufficient  to  warrant  the  jury  in  finding  that  the  defend- 
ant had  knowledge  of  the  incumbrance.     Pennsylvania,  Jan,  12,  1877. 
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class  of  evidence  by  which  a  waiver  may  be  established  in  a  case 
where  no  such  condition  exists.^ 

Defence  of  wilful  burning. 

Sec.  533.  When  the  defence  of  wilful  burning  is  set  up  to  de- 
feat an  action  upon  a  policy,  there  is  much  authority,  English  * 
and  American,^  favors  the  doctrine,  that  it  must  be  established  by 


1  Taylor  v.  Merchants'  F.  Ins.  Co-,  9  How.  (U.  S.)  403  ;  Allegre  v.  Ins.  Co.,  6  H. 
<&  J.  (Md.)  408  ;  Franklin  F.  Ins.  Co.  v.  Coates,  14  Md.  294;  Edwards  v.  Baltimore 
F.  Ins.  Co.,  3  Gill  (Md.)  68. 

2  Thurtell  v.  Beaumont,  1  Bing.  339;  Willmett  v.  Harmer,  8  C.  &  P.  695;  Chal- 
mers V.  Schackell,  6  id.  475. 

8  Shultz  v.  Pacific  Ins.  Co. ,  2  Ins.  L.  J.  495  (Fla.) ;  Huchberger  v.  Merchants',  etc. 
Ins.  Co.,  4  Biss.  {IT.  S.)  265.  In  Butman  v.  Hobbs,  45  Me.  227,  the  defendant  set 
up  in  defense  that  the  premises  were  burned  either  through  the  gross  carelessness  of 
the  person  insured,  or  fraudulently  by  design  on  his  part.  The  court  instructed 
the  jury  that  the  defendant  was  bound  to  prove  beyond  a  reasonable  doubt  the  al- 
legation stated  in  the  plea,  and  defined  such  doubt  to  be:  "That  if  felt  by  an  intelli- 
gent, conscientious  and  reasonable  man  would  occasion  mental  distress  if  disre- 
garded by  him,  or  such  a  substantial  doubt  as  would  hold  in  suspense  the  judgment 
of  an  intelligent,  reasonable,  conscientious  man."  The  jury  returned  into  court, 
saying  that  there  was  some  doubt  in  the  minds  of  the  jurors  whether  this  was  to  be 
treated  as  a  civil  or  criminal  matter;  whereupon  the  court  instructed  them:  "  Tou 
must  be  satisfied  of  the  trutli  of  the  matter  alleged  in  the  plea,  beyond  any  reason- 
able doubt. "  It  was  held  the  instruction  was  correct.  But  in  a  late  case  decided  by 
the  supreme  court  of  Maine,  Ellis  v.  Buzzell,  60  Me.  209;  in  11  Am.  Rep.  204,  the 
court  held  that  in  civil  actions  where  a  criminal  act  is  set  up  in  defense,  a  prepon- 
derance of  evidence  is  sufficient  to  establish  it,  Bukbows,  J.,  saying: 

"  We  see  no  good  reason  for  thus  confounding  the  distinction  which  is  made  by 
the  best  text-writers  on  evidence,  between  civil  and  criminal  cases  with  regard  to 
the  degree  of  assurance  which  must  be  given  to  the  jury  as  the  basis  of  a  ver- 
dict. Greenl.  on  Ev.  vol  3,  §  29;  Eoscoe's  Crim.  Ev.  p.  15;  Best  on  Presump- 
tions, §  190;  Starkie  on  Ev.  1st  Am.  ed.  Part  3,  §  52,  vol.  2,  pp.  450,  451.  It  is 
true,  that  this  distinction  has  heretofore  been  carried  into  civil  cases  and  applied 
to  suits  in  which  it  incidentally  became  necessary  to  determine,  in  order  to  settle 
the  issue  which  the  parties  were  litigating,  whether  one  of  the  parties  had  com- 
mitted an  offense  against  the  criminal  law.  Hence  have  arisen  in  these  actions 
for  defamation  among  others,  a  series  of  decisions  which,  if  juries  had  acted 
according  to  their  tenor,  would  have  been  productive  not  unfrequently  of  very 
unjust  results.  Practically  we  do  not  consider  the  form  of  expression  used  in  the 
instructions  to  juries  in  cases  of  this  description  as  very  likely  to  change  the 
result.  We  do  not  believe,  if  the  jury  in  the  present  case  found  themselves 
inclined  to  believe  upon  the  whole  evidence  that  the  plaintiff  was  verily  guilty,  as 
the  defendant  hath  said,  that  they  would  have  proceeded  to  assess  damages  in 
his  favor,  because  he  might  have  started  a  reasonable  doubt  in  their  minds 
whether  he  ought  to  be  convicted-  of  the  crime  and  sent  to  the  State  prison,  upon 
that  evidence,  even  had  they  been  so  instructed.    The  practical  effect  of  such  an 
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the  same  class  of  evidence  as  to  quantity  and  quality  required  to 
convict  the  assured  of  arson.     That  is,  that  the  defence  must  be 


instruction  would  probably  have  been  to  eliminate  tlie  doubt  from  the  minds  of 
the  jury,  not  to  change  the  result  at  which  they  arrived.     But  we  think  it  best  to 
recognize  what  has  been  justly  said  to  be  '  well  understood,  that  a  jury  will  not 
require  so  strong  proof  to  maintain  a  civil  action  as  to  convict  of  a  crime;  and 
to  draw  the  line  between  the  cases  where  full  proof  beyond  a  reasonable  doubt 
shall  be  required,  and  those  where  a  less  degree  of  assurance  may  serve  as  the 
basis  of  a  verdict,   where  the  juror  instinctively  places  it,  making  it  to  depend 
rather  upon  the  results  which  are  to  follow  the  decision,  than  upon  a  philosophical 
analysis  of  the  character  of  the  issue.     We  must  remember,  as  remarked  by 
Eoscoe,  ubi  supra  that  '  in  civil  cases  it  is  always  necessary  for  a  jury  to  decide 
the  question  at  issue  between  the  parties ;  however  much,  therefore,  they  may 
be  perplexed,  they  cannot  escape  from  giving  a  verdict  founded  upon  one  view 
•or  the  other  of  the  conflicting  facts  before  them;  presumptions,  therefore,  are 
necessarily  made  upon  comparatively  weak  grounds.     But  in  criminal  cases  there 
is  always  a  result  open  to  the  jury  which  is  practically  looked  upon  as  merely 
negative,  namely,  that  which  declares  the  accused  to  be  not  guilty.'    This  is  often 
substantially  deemed  equivalent  only  to  '  not  proven,'  and  in  cases  of  doubt  it  is 
to  this  view  that  juries  are  taught  to  lean.     A  greater  degree  of  caution  in  coming 
to  a  conclusion  should  be  practiced  to  guard  life  or  liberty  against  the  consequences 
■of  a  mistake,  always  painful,  and  possibly  irreparable,  than  is  necessary  in  civil 
cases,  where,  as  above  remarked,  the  issue  must  be  settled  in  accordance  with  one 
view  or  the  other,  and  the  verdict  is  followed  with  positive  results  to  one  party  or  the 
other,  but  not  of  so  serious  a  nature.     In  England  there  was  a  reason  for  carrying 
the  distinction   thus  made  between  civil  and  criminal  cases,  into  suits  of  this 
description — which  never  existed  here — because  there,  as  Lord  Kbnyon  remarked, 
in  Cook  V.  Field,  3  Esp.  13.3,  '  where  a  defendant  justifies  words  which  amount  to 
a  charge  of  felony,  and  proves  his  justification,  the  plaintiff  may  be  put  upon  his 
trial  by  that  verdict  without  the  intervention  of  a  grand  jury  ; '  and  so  penal  con- 
sequences might  in  some  sort  be  said  to  follow  the  verdict  in  a  civil  cause.     See 
note  (a)  to  Willmett  v.  Barmer,  8  Car.  &  P.  695,  in  E.  C.  L.  E.  vol.  34,  p.  590, 
and  the  cases  there  cited.     Considering  the  universal  presumption  in  favor  of  inno- 
cence, and  the  fact  that  whether  it  is  presented  directly,  on  the  criminal  side,  or 
arises  incidentally  on  the  civil  side,  it  is  still  the  same  question — guilty  or  not 
guilty— which  is  to  be  determined,  it  is  not  at  all  strange  that  those  EngUsh  deci- 
sions should  have  been  followed  in  this  country,  though  the  reasons  that  operated 
there  were  wanting.     But  we  think  it  time  to  limit  the  application  of  a  rule  which 
was  originally  adopted  in  favorem  vitice  in  the  days  of  a  sanguinary  penal  code,  to 
cases  arising  on  the  criminal  docket,  and  no  longer  to  suffer  it  to  obstruct  or  incum- 
ber the  action  of  juries  in  civil  suits  sounding  only  in  damages.     Nor  in  so  doing 
do  we  deprive  the  plaintiff  in  an  action  of  this  sort  of  any  substantial  right.     It 
is  doubtless  incumbent  upon  the  defendant  to  '  make  out '  (as  the  phrase  was  in 
the  ruling  here  complained  of,)  i.  e.,  to  satisfy  the  minds  of  the  jury  by  a  prepon- 
derance of  evidence  of  the  strict  truth  of  the  words  he  uttered.      And  the  plaintiff 
is  entitled  to  the  full  benefit  of  the  presumption  of  innocence  ;  for  as  was  justly 
suggested  by  Walton,  J.,  in  Knowles  v.  Scribner,  57  Me.  497  (where  we  held  the 
complainant  in  a  bastardy  process  against  a  married  man  not  bound  to  furnish  the 
same  amount  of  proof  of  the  defendant's  guilt,  as  would  be  necessary  to  convict  him 
75 
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established  beyond  a  reasonable  doubt.  But  there  is  a  growing 
tendency  on  the  part  of  courts  to  adopt  a  more  sensible  rule  so  far 
as  defences  to  civil  actions  are  concerned,  by  setting  up  matters  of 
a  criminal  nature  in  avoidance  of  a  claim.  There  would  certainly 
seem  to  be  no  good  reason  why  the  same  degree  of  rigor  should 
be  observed,  as  is  essential  in  criminal  cases.  The  reason  for  the 
rule  in  criminal  cases  grew  out  of  the  fact  that  the  accused  was 
not  allowed  to  be  heard  in  his  own  defence,  and  because  either  his 
life  or  his  personal  liberty  was  involved.  In  civil  cases  the  rea- 
sons for  the  rule  do  not  exist,  and  there  would  seem  to  be  no  good 
reason  why  the  rule  itself  should  be  retained,  and  as  previously 
stated,  the  tendency  of  the  courts  is  to  place  this  class  of  actions 
and  defences  upon  the  same  ground  as  other  defences  in  civil  ac- 
tions, and  leave  the  jury  to  predicate  their  verdict  upon  a  fair  pre- 
ponderance of  evidence.^ 


if  he  were  on  trial  for  adultery,  in  order  to  entitle  herself  to  a  verdict  and  contribu- 
tion from  the  father  of  her  bastard  child),  '  it  is  more  accurate  to  say  that  there  is 
no  preponderance  unless  the  evidence  is  sufficient  to  overcome  the  opposing  pre- 
sumptions as  well  as  the  opposing  evidence.'  If  the  words  said  to  be  slanderous 
impute  to  the  plaintiff  the  commission  of  a  crime,  the  defendant  must  fasten  upon 
the  plaintiff  all  the  elements  of  the  crime,  both  in  act  and  intent,  and  to  do  this  he 
must  furnish  evidence  enough  to  overcome,  in  the  minds  of  the  jury,  the  natural 
presumption  of  innocence,  as  well  as  the  opposing  testimony.  But  to  go  further, 
and  say  that  this  shall  be  done  by  such  a  degree  and  quantity  of  proof  as  shall 
suffice  to  remove  from  their  minds  every  reasonable  doubt  that  might  be  suggested, 
is  to  import  into  the  trial  of  civil  causes  between  party  and  party  a  rule  which  is. 
appropriate  only  in  the  trial  of  an  issue  between  the  State  and  a  person  charged 
with  crime  and  exposed  to  penal  consequences  if  the  verdict  is  against  him.  The- 
doctrine  contended  for  by  the  plaintiff  did  not  prevail  in  the  courts  of  New  Hamp- 
shire or  North  Carolina.  Matthews  v.  Huntley,  9  N.  H.  150,  per  Pabker,  C.  J.  ; 
Folsom  V.  Brown,  5  Foster,  122  ;  Kincade  v.  Bradshaw,  3  Hawks.  63.  It  is 
worthy  of  remark,  that,  with  a  very  few  unimportantexcep  tions,  the  cases  in  which 
it  has  been  held,  that  to  sustain  a  plea  of  justification  the  defendant  in  an  action  of 
slander  must  adduce  such  proof  as  would  suffice  for  the  conviction  of  the  plaintiff 
upon  an  indictment,  have  been  cases  in  which  words  used  imputed  perjury  to  the- 
plaintiff,  and  in  most  of  them,  the  matter  more  directly  under  consideration  has 
been  the  propriety  of  regarding  the  plaintiff's  testimony  upon  the  occasion  referred 
to,  as  evidence  in  the  case,  to  be  overcome  by  the  production  of  more  than  one  wit- 
ness to  prove  its  falsity — the  necessity  of  showing  that  his  testimony  was  false  in 
intent  as  well  as  in  fact — its  materiality  or  some  point  affecting  the  truth  of  the 
charge,  and  not  the  necessity  of  proving  the  commission  of  the  crime  beyond  a 
reasonable  doubt. 

1  Hoffman  v.  West  M.  <fc    F.  Ins.   Co.,  1  La.    An.   216.    WasJdngton   Union 
Ins.   Co.   V.    Wilson,  1  Wis.   169;    Schmidt  4  N.   T.    Union    etc.,  Ins.   Co.,  1 
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In  cases  involYing  merely  civil  rights,  there  is  no  reason  for  the 
rule  requiring  full  proof,  as  exists  in  civil  cases,  and  the  weight  of 
authority  in  this  country  may  now  be  said  to  be  decidedly  opposed 
to  its  application  where  mere  rights  of  property  are  involved. 

Experts — testimony  of,  vrhen  admissible. 

Sec.  534.  The  testimony  of  experts,  or  persons  skilled  in  the 
business  of  insurance,  is  not  admissible  as  to  any  matters  of  com- 
mon knowledge  or  observation,  and  of  which  the  jury  are  as 
competent  to  judge  as  the  witnesses.  It  is  only  in  reference  to 
matters,  a  knowledge  of  which  is  alone  acquired  by  a  peculiar  train- 
ing, or  by  a  peculiar  experience  or  knowledge,  that  experts  can  be 
admitted  to  testify.^     Thus  it  is  not  competent  to  inquire  of  a 


Gray  (Mass.)  529  ;  ^tna  Ins.  Co.  v.  Johnson.  11  Bush.  (Ky.)  587  ;  Simmons  v. 
Ins.  Co.,  SW.  Va.  474  see  2  "Wharton  on  Evidence,  Sec.  1245,  1246  ;  Wightynanv. 
Western  Marine  Ins.  Co.,  8  Kob.  (La.)  218  ;  Scott  v.  Home  Ins.  Co.,  1  Dill.  C. 
C.  (U.  S.)  115  ;  Blaiser  v.  Milwaukee,  etc.,  Ins.  Co.,  37  Wis  31  ;  Beynier  v.  Louisi- 
ana, etc.,  Ins.  Co.,  12  La.  336  ;  Matthews  v.  Huntly  9  N.  H.  150  ;  Kincade  v. 
Bradshaw,  3  Hawk.  (JS".  C. )  63  ;  Kane  v.  Hibemia  Ins.  Go. ,  39  N".  J.  L.  167,  revers- 
ing the  doctrine  held  in  38  N.  J.  441.  Macy  v.  Lancashire  Ins.  Co.,  2  McCrary 
(U,  S.  C.  C.)  211;  Johnson  v.  Agricultural  Ins.  Co.,  25  Hun  (N.  Y.)  25  ;  Thompson 
V.  North  Western  Ins.  Co.,  29  Minn  117;  MonaghanY,  Agricultural  Ins.  Co.  (Mich.) 
18  Nev.  Rep.  787. 

^  In  a  case  recently  decided  in  the  United  States  Supreme  Court,  the  court,  in 
Milwaukee  &  St.  Paul  Railway  Co.  v.  Kellogg,  considered  the  question  of  "proxi- 
mate cause,' '  In  that  an  action  was  brought  to  recover  compensation  for  the  destruc- 
tion by  fire  of  the  saw  mill  of  the  plaintiff  below,  and  a  quantity  of  lumber,  situated 
and  lying  in  the  State  of  Iowa,and  on  the  banks  of  the  river  Mississippi.  That  the  pro- 
perty was  destroyed  by  fire  was  uncontroverted.  From  the  bill  of  exceptions  it  appears 
that  the "  plaintiff  alleged  the  fire  was  negligently  communicated  from  the 
defendants'  steamboat  '  Jennie  Brown,'  "  to  an  elevator  built  of  pine  lumber,  one 
hundred  and  twejity  feet  high,  owned  by  the  defendants,  and  standing  on  the 
bank  of  the  river,  and  from  the  elevator  to  the  plaintiff's  saw-mill  and  lumber 
piles,  while  an  unusually  strong  wind  was  blowing  from  the  elevator  toward  the 
mill  and  lumber.  On  the  trial  it  was  admitted  that  the  defendants  below  owned 
the  steamboat  and  elevator  ;  and  that  the  mill  was  five  hundred  and  thirty-eight 
feet  from  the  elevator,  and  that  the  nearest  of  plaintiff's  piles  of  lumber  was  three 
hundred  and  eighty-eight  feet  distant  from  it.  Among  the  exceptions  taken  by 
the  defendants  in  the  court  below  was  that  the  court  refused  to  permit  the  defend- 
ants to  prove  by  witnesses  who  were  experts,  experienced  in  the  business  of  fire 
insurance,  and  accustomed  by  their  profession  to  estimating  and  calculating  the 
hazard  and  exposures  to  fire  from  one  building  to  another,  and  to  fixing  rates  of 
insurance,  thai  owing  to  the  distance  between  the  elevator  and  the  mill,  and  the 
distance  between  the  elevator  and  the  lumber  piles,  the  elevator  would  not  be 
considered  as  an  exposure  to  the  mill  or  lumber,  and  would  not  be  considered  in 


1188  Evidence. 

witness  what  the  effect  is  upon  a  risk,  by  leaving  a  house  unoo- 


fixing  a  rate  thereon,  or  in  measuring  tlie  hazard  of  mill  or  lumber.     The  court 
said  :  "  This  exception  is  quite  unsustainable.    The  subject  of  proposed  inquiry 
"was  a  matter  of  common  observation,  upon  which  the  lay  or  uneducated  mind  is 
capable  of  forming  a  judgment.     In  regard  to  such  matters  experts  are  not  per- 
mitted to  state  their  conclusions.     In  questions  of  science  their  opinions  are 
received,  for  in  such  questions  scientific  men  have  superior  knowledge  and  gen- 
erally think  alike.    Not  so  in  matters  of  common  knowledge.    Thus  it  has  been 
held  that  an  expert  cannot  be  asked  whether  the  time  during  which  a  railroad 
train  stopped  was  sufficient  to  enable  the  passengers  to  get  off  {Keller  v.  B.  B.  Co. 
2  Abb.  N.  T.  App.  480),  or  whether  it  was  prudent  to  blow  a  whistle  at  a  partic- 
ular time.      Hill  v.  E.  B.  Co.,  55  Me,  438.    Nor  can  a  person  conversant  with  real 
estate  be  asked  respecting  the  peculiar  liability  of  unoccupied  buildings  to  fire^ 
Muloy  V.  Lis.  Co.,  2  Gray,  241.     In  Diirell  v.  Bederleij,  Chief  Justice  Gibbs  said  : 
'  The  opinion  of  the  underwriters  on  the  materiality  of  facts,  and  the  effect  they 
would  have  had  upon  the  premium,  is  not  admissible  in  evidence.'     Powell's  Ev. 
(4th  ed. )  103.     And  in  Campbell  v.  Bichards,  5  Barn.  &  Adol.  846,  Lord  Denman 
said  :  '  Witnesses  are  not  receivable  to  state  their  views  on  matters  of  legal  or 
moral  obligation,  nor  on  the  manner  in  which  others  would  probably  be  influenced 
if  the  parties  had  acted  in  one  way  rather  than  in  another.'     See  also,  Lord  Mans- 
field's opinion  in  Carter  v.  Boehm,  3  Burr.  1905,  1913,  1914,  and  Norman  v.  Rig^ 
gins,  107  Mass.  494,  in  which  it  was  ruled  that  in  an  action  for  kindling  a,  fire  on 
the  defendant's  land  so  negligently  that  it  spread  to  the  plaintiff's  land  and 
burned  his  timber,  the  opinion  of  a  person  experienced  in  clearing  land  by  fire, 
that  there  was  no  probability  that  a  fire  set  under  the  circumstances  described  by 
the  witnesses  would  have  spread  to  the  plaintiff's  land  was  inadmissible. "  Another 
exception  was  the  refusal  of  the  court  to  instruct  the  jury  as  requested,  that  "  If 
they  believed  the  sparks  from  the  '  Jennie  Brown  '  set  fire  to  the  elevator  through 
the  negligence  of  the  defendants,  and  the  distance  of  the  elevator  from  the  nearest 
lumber  pile  was  three  hundred  and  eighty-eight  feet,  and  from  the  mill  five  hun- 
dred and  twenty-eight  feet,  then  the  proximate  cause  of  the  burning  of  the  mill 
and  lumber  was  the  burning  of  the  elevator,  and  the  injury  was  too  remote  from 
the  negligence  to  afford  a  ground  for  a,  recovery."     This  proposition  the  court 
below  declined  to  aflBrm,  and  in  lieu  thereof  submitted  to  the  jury  to  find  whether 
the  burning  of  the  mill  and  lumber  was  the  result  naturally  and  reasonably  to  be 
expected  from  the  burning  of  the  elevator  ;  whether  it  was  a  result  which,  under 
the  circumstances,  would  naturally  follow  from  the  burning  of  the  elevator  ;  and 
whether  it  was  the  result  of  the  continued  effect  of  the  sparks  from  the  steam- 
boat, without  the  aid  of  other  causes  not  reasonably  to  be  expected.     All  this  is 
alleged  to  have  been  erroneous.     The  court  said  :  "  The  assignment  presents  the 
oft-embarrassing  question,  what  is  and  what  is  not  the  proximate  cause  of  an 
injury.    The  point  propounded  to  the  court  assumed  that  it  was  a  question  of- law 
in  this  case,  and  in  its  support  the  two  cases  of  Byan  v.  The  Neiu  York  Central  E. 
B.  35  N.  Y.  210,  and  Kerr  v.  Penn.  B.  E.  Co.,  62  Penn.  St.  353,  are  relied  upon. 
Those  cases  have  been  the  subject  of  much  criticism  since  they  were  decided,  and 
it  may  perhaps  be  doubted  whether  they  have  always  been  quite  understood.    If 
they  were  intended  to  assert  the  doctrine  that  when  a  building  has  been  set  on 
fire  through  the  negligence  of  a  party,  and  a  second  building  has  been  fired  from 
he  first,  it  is  a  conclusion  of  law  that  the  owner  of  the  second  has  no  recourse  to 
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cupied,^  or  •whether  a  risk  has  been  increased  by  a  certain  altera^ 


the  negligent  wrong-doer,  they  have  not  been  accepted  as  authority  for  such  a 
doctrine  even  in  the  States  where  the  decisions  were  made.  Webb  v.  The  Home, 
Watertown  and  Ogdensburg  Railroad  Co.,  49  N.  Y.  420,  and  Pennsylvania  Bail- 
road  Co.  V.  Hope,  80  Penn.  St.  373.  And  certainly  they  are  In  conflict  with 
numerous  other  decided  cases.  Kellogg  v.  The  Chicago  and  Northwestern  Bail- 
road  Co.,  26  Wis.  224;  Perley  v.  The  Eastern  B.  B.  Co.,  98  Mass.  414  ;  Biggins  v. 
Dewey,  107  id.  494  ;  Tent  v.  The  Toledo,  Peoria  and  Warsaw  Bailroad  Co.,  49  111. 
349.  The  true  rule  is  that  what  is  the  proximate  cause  of  an  injury  is  ordinarily  a 
question  for  the  jury .  It  is  not  a  question  of  science  or  of  legal  knowledge.  It  is 
to  be  determined  as  a  fact,  in  view  of  the  circumstances  of  fact  attending  it.  The 
primary  cause  may  be  the  proximate  cause  of  a  disaster,  though  it  may  operate 
through  successive  instruments,  as  an  article  at  the  end  of  a  chain  may  be  moved 
by  a  force  applied  to  the  other  end,  that  force  being  the  proximate  cause  of  the 
movement,  or  as  in  the  oft-cited  case  of  the  squib  thrown  in  the  market-place.  2 
Blacks.  Eep.  892.  The  question  always  is,  was  there  an  unbroken  connection 
between  the  wrongful  act  and  the  injury,  a  continuous  operation  ?  Did  the  facts 
constitute  a  continuous  succession  of  events,  so  linked  together  as  to  make  a  nat- 
ural whole,  or  was  there  some  new  and  independent  cause  intervening  between 
the  wrong  and  the  injury  ?  It  Is  admitted  the  rule  Is  difficult  of  application.  But 
it  is  generally  held  that,  in  order  to  warrant  a  finding,  that  negligence,  or  an  act 
not  amounting  to  wanton  wrong,  is  the  proximate  cause  of  an  injury,  it  must 
appear  that  the  injury  was  the  natural  and  probable  consequence  of  the  negli- 
gence or  wrongful  act,  and  that  it  ought  to  have  been  foreseen  in  the  light  of  the 
attending  circumstances.  These  circumstances,  in  a  case  like  the  present,  are  the 
strength  and  direction  of  the  wind,  the  combustible  character  of  the  elevator,  its 
great  height,  and  the  proximity  and  combustible  nature  of  the  saw-mill  and  the 
piles  of  lumber.  Host  of  these  circumstances  were  ignored  in  the  request  for 
instruction  to  tlie  jury.  Yet  it  is  obvious  the  Immediate  and  inseparable  conse- 
quences of  negligently  firing  the  elevator  would  have  been  very  different  if  the 
wind  had  been  less,  if  the  elevator  had  been  a  low  building  constructed  of  stone, 
if  the  season  had  been  wet,  or  if  the  lumber  and  the  mill  had  been  less  Conibus- 
tlble.  And  the  defendants  might  well  have  anticipated  or  regarded  the  probable 
consequences  of  their  negligence  as  much  moi-e  far  reaching  than  would  have 
been  natural  or  probable  in  other  circumstances.  We  do  not  say  that  even  tha 
natural  and  probable  consequences  of  a  wrongful  act  or  omission  are  In  all  cases 
to  be  chargeable  to  the  misfeasance  or  nonfeasance.  They  are  not  when  there  is 
a  suflScient  and  independent  cause  operating  between  the  wrong  and  the  injury. 
In  such  a  case  the  resort  of  the  sufferer  must  be  to  the  originator  of  the  interme- 
diate cause.  But  when  there  is  no  intermediate  efficient  cause,  the  original  wrong 
must  be  considered  as  reaching  to  the  effect,  and  proximate  to  it.  The  inquiry 
must,  therefore,  always  be  whether  there  was  any  intermediate  cause  disconnected 
from  the  primary  fault,  and  self-operating,  which  produced  the  injury.  Here 
lies  the  difficulty.  But  the  inquiry  must  be  answered  in  accordance  with  common 
understanding.  In  a  succession  of  dependent  events  an  interval  may  always  be 
seen  by  an  acute  mind  between  a  cause  and  its  effect,  though  it  may  be  so  imper- 
ceptible as  to  be  overlooked  by  a  common  mind.     Thus,  if  a  building  be  set  on 

Joyce  V.  Maine  Ins.  Co.,  45  Me.  168.     "  None  of  the  inquiries,"  said  Tenny 
J.,  "  related  to  matters  of  science  or  skill.     A  witness  cannot  give  his  views  on 
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tion  therein,!  nor  whether  certain  facts  would  have  influenced  the 
rate  of  premium,^  or  were  material  to  the  risk.^    It  is  not  com- 


fire  by  negligence,  and  an  adjoining  building  be  destroyed  without  any  negli- 
gence of  the  occupants  of  the  first,  no  one  would  doubt  that  the  destruction  of  the 
second  was  due  to  the  negligence  that  caused  the  burning  of  the  first.  Yet  in 
truth,  in  a  very  legitimate  sense,  the  immediate  cause  of  the  burning  of  the  second 
was  the  burning  of  the  first.  The  same.might  be  said  of  the  burning  of  the  furni- 
ture in  the  first.  Such  refinements  are  too  minute  for  rules  of  social  conduct.  In 
the  nature  of  things  there  is  in  every  transaction  a  succession  of  events,  more  or 
less  dependent  upon  those  preceding,  and  it  is  the  province  of  a  jury  to  look  at 
this  succession  of  events  or  facts,  and  ascertain  whether  they  are  naturally  and 
probably  connected  with  each  other  by  a  continuous  sequence,  or  are  dissevered 
by  new  and  independent  agencies,  and  this  must  be  determined  in  view  of  the 
circumstances  existing  at  the  time.  If  we  are  not  mistaken  in  these  opinions,  the 
Circuit  Court  was  correct  in  refusing  to  affirm  the  defendants'  proposition,  and  in 
submitting  to  the  jury  to  find  whether  the  burning  of  the  mill  and  lumber  was  a 
result  naturally  and  reasonably  to  be  expected  from  the  burning  of  the  elevator 
under  the  circumstances,  and  whether  it  was  the  result  of  the  continued  Influence 
or  effect  of  the  sparks  from  the  boat,  without  the  aid  or  concurrence  of  other 
causes  not  reasonably  to  have  been  expected.  The  jury  found  in  substance  that 
the  burning  of  the  mill  and  lumber  was  caused  by  the  negligent  burning  of  the 
elevator,  and  that  it  was  the  unavoidable  consequence  of  that  burning.  This, 
in  effect,  was  finding  that  there  was  no  intervening  and  independent  cause  between 
the  negligent  conduct  of  the  defendants  and  the  injury  to  the  plaintiff. 

the  manner  in  which  others  would  probably  be  influenced,  if  the  parties  acted 
one  way  or  the  other.  Therefore  the  opinion  of  a  witness  conversant  with  the 
business  of  insurance,  upon  a  question  whether  a  premium  would  have  been 
increased  by  the  communication  of  certain  specified  facts,  has  been  held  inadmis- 
sible.'' Connell  v.  Phoenix  Ins.  Co.,  59  Me.  .582  ;  Ltice  v.  Dorchester,  etc.,  Ins.  Co., 
105  Mass.  297;  Muloy  v.  Ins.  Co.,  5  Gray  (Mass.)  541. 

^Jefferson  Ins.  Co.,  v.  Cotheal,  7  Wend.  (N.  T.)  72.  "Whether  the  risk  was 
increased  by  the  supposed  alteration  in  the  former  construction  of  the  mill,"  said 
SuTHEELAND,  J.,  "  was  not  a  matter  of  skill  or  science,  so  as  to  justify  this  descip- 
tion  of  evidence  *  *  *  The  witness  was  no  more  competent  to  judge  upon  that 
matter  than  the  jurors  were.  The  map  of  the  premises  was  exhibited  to  the  jury, 
and  they  heard  the  testimony  of  witnesses  who  had  seen  the  mill  and  were  ac- 
quainted with  the  usual  and  proper  manner  of  erecting  steam  saw-mills.  What 
was  there  in  the  supposed  skill  of  the  witnesses,  acquired  as  president  of  an  insur- 
ance company,  to  enable  him  to  judge  more  accurately  than  the  jurors  whether  the 
mill  was  more  exposed  to  conflagration  than  it  would  have  been  if  the  boiler  and 
boiler-house  had  been  differently  located  ?    In  my  opinion  there  was  nothing  ;  the 

''Joyce  v.  Maine  Ins.  Co.,  ante;  but  contra  see  Ilawes  v.  N.  E.,  etc.,  Ins.  Co.,  2 
Curtis  C.  C.  (U.  S.)  220;  see  Luce  v.  Dorchestel;  etc.,  Ins.  Co.,  ante;  Korny.  South 
St.  Lewis,  etc.,  Ins.  Co. ,  ante. 

^  Scottish  Mut.  Ins.  Co.  v.  Turner,  15  C.  C.  (Sc.)  33  ;  LymanY.  Ins.  Co.,  14  Allen 
(Mass.)  .329. 
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petent  to  show  what  is  generally  understood  among  insurance 
men  respecting  the  hazardous  or  non-hazardous  character  of  a  cer- 


question  was  properly  overruled.  He  was  then  asked  whether, /rom  his  own  knowl- 
edge and  experience,  the  erection  of  the  boiler-house  increased  the  risk  ;  this  was 
also  properly  excluded,  because  the  witness  had  already  admitted  that  he  had  no 
knowledge  or  experience  upon  the  subject.  The  secretary  of  the  defendants,  John 
Guion,  was  then  called,  and  the  counsel  proposed  to  ask  him  whether  the  last  re- 
newal of  the  policy  would  have  been  made  by  him,  if  he  had  known  of  the  change 
in  the  building  by  the  erection  of  the  boiler-house.  It  is  obvious  that  this  was 
merely  asking  him  whether  in  his  opinion  the  risk  was  increased  by  such  erection, 
His  opinion  upon  that  subject  was  not  legal  evidence.  On  questions  of  science, 
or  skill  or  trade,  persons  of  skill  in  those  particular  departments  are  allowed 
to  give  their  opinions  in  evidence  ;  but  the  rule  is  confined  to  cases  in  which, 
from  the  very  nature  of  the  subject,  facts  disconnected  from  sucli  opinions 
cannot  be  so  presented  to  a  jury  as  to  enable  them  to  pass  upon  the  question 
with  the  requisite  knowledge  and  judgment.  Thus  a  physician  in  many  cases 
cannot  so  explain  to  a  jury  the  cause  of  the  death,  or  other  serious  injury  of  an  in- 
dividual, as  to  make  the  jury  distinctly  perceive  the  connection  between  the  cause 
and  the  effect.  He  may  therefore  express  an  opinion  that  the  wound  given,  or  the 
poison  administered,  produced  the  death  of  the  deceased  ;  but  in  such  a  case,  the 
physician  must  state  the  facts  on  which  his  opinion  is  founded.  1  MeNally,  329, 
335  ;  8  Mass.  R.  371  ;  9  id.  225.  So  shipbuilders  may  give  their  opinions  as  to  the 
seawortliiness  of  a  ship,  from  examining  a  survey  or  description  of  the  vessel 
made  by  othei-s,  when  they  were  not  present.  This  is  evidently  a  matter  of  me- 
chanical skill.  Peake's  N.  P.  C.  25,  43  ;  1  Campb.  117.  So  an  engineer  or  en- 
graver may  give  his  opinion  on  matters  belonging  to  his  particular  science  or  art. 
4  T.  E.  498  ;  1  Phil.  Ev.  227.  The  cases  of  Burrell  v.  Beverly,  1  Holt's  N.  P.  C. 
283,  and  Berthon  v.  Loughman,  2  Stark,  N.  P.  R.  258,  are  more  immediately  ap- 
plicable to  this  case,  and  are  in  direct  con  flict  with  each  other.  In  the  first  case  it 
was  held  that  the  opinion  of  underwriters,  whether,  upon  certain  facts  being  com- 
municated to  them,  they  would  or  would  not  have  insured  the  particular  voyage, 
could  not  be  received  as  evidence  ;  that  the  materiality  of  the  intelligence  or  rumors 
which  the  assured  was  charged  with  having  suppressed,  was  a  question  for  the  jury, 
under  the  circumstances  of  the  case,  and  ought  not  to  rest  upon  the  opinions  of 
mercantile  men.  This  was  ruled  by  Chief  Justice  Gibbs,  before  whom  the  cause 
was  tried.  In  the  case  of  Berthon  v.  Loughman,  Holeoyd,  J.,  permitted  a  witness, 
whowas  conversant  with  the  business  of  insurance,  to  give  his  opinion  as  a  matter  of 
judgment,  whether  the  communication  of  particular  facts  would  have  enhanced  the 
premium.  The  cases  are  irreconcilable  in  principle,  and  I  have  no  hesitation  in  ex- 
pressing my  concurrence  in  the  opinion  of  Chief  Justice  Gibbs.  It  supports  what 
I  understand  to  be  the  true  rule  on  this  subject.  3  Stark.  Ev.  1176,  note  ;  4  id. 
1737,  1738.  The  Chief  Justice  says  :  '  I  am  of  opinion  that  the  evidence  of  the  un- 
derwriters who  were  called  to  give  their  opinion  of  the  materiality  of  the  rumors, 
and  of  the  effect  they  would  have  had.  upon  the  premium,  is  not  admissible  evi- 
dence. Lord  Mansfield  and  Lord  Kenyon  discountenanced  this  evidence  of 
opinion,  and  I  think  it  ought  not  to  be  received.  It  is  the  province  of  a  jury,  and 
not  of  individual  underwriters,  to  decide  what  facts  ought  to  be  communicated.  It 
is  not  a  question  of  science  in  which  scientific  men  will  mostly  think  alike,  but  a 
question  of  opinion  liable  to  be  governed  by  fancy,  and  in  which  the  diversity  might 
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tain  trade  or  business,^  or  whether  a  loss  resulted  from  negligence,^ 
or  whether  if  certain  facts  had  been  known  to  the  witness  he 
would  have  taken  the  risk,^  or  whethfer  he  would  under  a  certain 
state  of  facts  have  consented  to  additional  insurance,*  whether 


be  endless.'  In  the  case  at  bar,  whatever  might  have  been  the  opinion  of  under- 
writers, it  was  shown  conclusively  by  witnesses  acquainted  with  the  mode  of  con- 
structing steam  saw-mills,  and  with  this  mill  in  particular,  that  the  boilers  were 
located,  not  only  in  the  place  where  they  were  usually  located  in  such  buildings,  but 
where  the  hazard  of  fire  was  much  less  than  though  they  had  been  within  the  body 
of  the  mill.  Against  this  evidence  the  bare  opinions  of  all  the  underwriters  in  the 
city  of  New  York,  if  they  had  been  admitted,  ought  not  to  have  prevailed  with  the 
jury."  Luce  v.  Dorchester  Ins.  Co.,  105  Mass.  297  ;  Schmidt  v.  Peoria,  etc.,  Ins. 
Co.,  41  111.  295  ;  Lyman \.  Ins.  Co.,  14  AUen  (Mass.)  327  ;  Washington,  etc.,  Ins. 
Co.  V.  Davidson,  30  Md.  91  ;  Joyce  v.  Maine  Ins.  Co. ,  45  Me.  168.  Upon  this 
question  there  is  some  conflict,  and  there  are  cases  in  which  it  is  held  that  the 
opinions  of  persons  shown  to  be  competent  to  do  so,  may  be  given,  as  to  whether  a 
certain  state  of  facts,  or  rather  condition  of  things,  increased  the  risk.  But  gener- 
ally it  will,  Mitchell  v.  Home  Ins.  Co.,  32  Iowa,  421  ;  Schenck  i'.  Mercer  Co.  Ins. 
Co.,  24  N.  J.  447  ;  Kern  v.  South  St.  Louis,  etc.,  Ins.  Co.,  40  Mo.  19  ;  Daniels  v. 
Hudson  River  Ins.  Co.,  12  Cush.  (Mass.)  416,  be  found  that  the  instances  in  which 
such  evidence  was  admitted,  a  peculiar  state  of  facts  existed,  rendering  it  impossi- 
ble for  a  jury  to  determine  with  accuracy  whether  the  risk  was  increased  or  not. 
Generally  it  is  required  that  the  witness  state  facts,  leaving  the  jury  to  draw  the 
inferences  therefrom,  and,  even  though  a  witness  is  permitted  to  give  an  opinion, 
the  jury  are  not  bound  to  accept,  but,  from  the  facts,  may  iind  contrary  thereto. 
In  Daniels  v.  Ins.  Co.,  ante,  a  witness  was  permitted  to  testify  whether  in  his 
opinion  a  risk  was  increased  by  a  partition  erected  in  the  building,  and  whether  the 
erection  of  such  partition  created  a  necessity  for  keeping  another  cask  of  water  in 
the  room.  In  Kern  v.  Ins.  Co. ,  ante,  whether  the  erection  of  a  boiler,  the  location 
of  the  engines,  and  the  erection  of  a  wooden  shed  over  the  boiler,  increased  the 
risk,  and  required  an  enhanced  premium.  And  upon  the  latter  question,  as  to  the 
admissibility  of  the  evidence  of  experts  as  to  whether  the  non-occupancy  of  a  house 
involved  an  increase  of  the  rate  of  premium,  the  case  of  Luce  v.  Dorchester  Ins. 
Co.,  ante,  holds  that  it  is,  and  in  Mitchell  v.  Home  Ins.  Co.,  ante,  an  insurance 
agent  was  permitted  to  testify  whether  in  his  opinion  a  certain  change  in  the  occu- 
pancy of  a  building  increased  the  risk,  and  it  may  be  said  that  the  tendency  of  the 
later  cases  is  towards  the  admission  of  such  evidence  in  all  cases  where  the  question 
cannot,  from  the  facts  stated,  be  as  well  solved  by  a  person  not  experienced  in  such 
matters,  as  by  one  who  is,  and  perhaps  the  relaxation  of  the  rule  is  not  unwise,  as 
the  jury  may,  after  all,  act  upon  their  own  impressions,  entirely  ignoring  the 
opinions  of  experts. 

^  Washington  F.  Ins.   Co.  v.  Davidson,  30  Md.  91. 

2  Jiis.  Co.  V.  May,  20  Ohio,  211. 

=  Sturm  V.  Williams,  6  Jones  &  Spencer  (K.  T.)  325  ;  Saker  v.  Scottish,  etc.,  Ins. 
Co.,  28  Scot.  Jour.  293  ;  but  Contra  see  Quin  v.  National  Assurance  Co.  1  J.  & 
C.  (Irish)  316. 

*  Eureka  Ins.  Co.  v.  EoMnson,  56  Penn.  St.  256. 
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putting  an  additional  number  of  stoves  into  a  building  increased 
the  risk,i  whether  if  certain  facts  had  been,  known  to  the  agent 
he  would  have  issued  a  policy ,2  or  would  have  communicated  them 
to  his  principal.3  And  in  all  cases  it  may  be  said  that  unless  the 
matters  to  which  the  witness  is  called  to  give  his  opinion  are  prop- 
erly matters  of  skill  or  science,  the  facts  must  be  shown  and  the 
jury  determine  the  result  from  them.*  A  witness,  in  order  to  be 
permitted  to  testify  as  to  the  value  of  property,  must  be  shown  be 
be  competent  to  speak  upon  the  subject.  In  estimating  a  loss  under 
a  policy  of  insurance,  he  cannot  be  permitted  to  state  what  in  his. 
opinion  the  value  of  the  property  destroyed  was,  from  the  mere 
fact  that  he  has  frequently  seen  it.  He  must  be  shown  to  be 
familiar  with  the  value  of  such  property,  and  his  facilities  for 
estimating  its  value  must  be  shown,^  and  then  he  must  state  facts, 
leaving  the  jury  to  draw  conclusions  therefrom,^  and  the  opinion 
of  a  witness  as  to  value  can  only  be  permitted  when  he  is  shown 
to  have  peculiar  knowledge  thereof.'' 

Thus,  a  farmer,  who  testified  that  he  had  been  in  the  store  quite 
frequently,  and  was  in  there  the  day  before  the  fire,  from  these 
facts  alone,  was  held  not  competent,  as  an  expert,  to  testify  as  to 
the  value  of  the  stock,®  nor  can  a  witness  be  permitted  to  state 
what  his  impressions  were  from  a  given  state  of  facts  ;  ^  as  whether 
a  claim  is  a  legal  one,^''  or  whether  the  assured  must  have  known 


'  Schmidt  v.  Peoria  F.  &  M.  Ins.  Co.,  41  111.  295. 
2  Washington  Life  Ins.   Co.  v.  Haney,  10  Kan.  525. 
"Baker  v.  Scottish,  etc.,  Ins.  Co.,  18  C.  C.  (Sc.)  691. 

*  Mobile  etc. ,  Ins.  Co.  v.  McMillan ;  31  Ala.  711 ;  Washington,  etc.,  Ins.  Co.  v. 
Haney,  10  Kan.  525;  Lindauer  v.  Delaware,  etc.,  Ins.  Co.,  13  Ark.  741;  Beid  v. 
Piedmont,  etc.,  Ins.  Co.,  58  Mo.  421;  Kendall  v.  Holland  Purchase  Ins.  Co.,  2  T. 
&  C.  (N.  T.)  375;  Rider  v.  Ocean  Ins.  Co.,  29  Pick.  (Mass.)  259;  Van  Zandt  v. 
Ins.  Co.,  55  N.  T.  169;  Eawle  v.  Ins.  Co.,  27  N.  T.  282. 

^  Terpenning  \.  The  Corn  Exchange  Ins.  Co.,  43  K.  T.  279;  Norman  v.  Wells, 
17  Wend.  (N.  Y.)  136;  Lincoln  v.  E.  B.  Co.,  23  id.  433. 

''  Morehouse  v.  Matthews,  2  N.  Y.  514. 

'  Clark  V.  Baird,  9  N.  Y.  183;  Allen,  J.,  Terpenning  v.  Ins.  Co.,  ante. 

*  Terpenning  v.  Corn  Ex.  Ins.  Co.,  43  N.  Y.  279. 

8  Higbie  v.  Guardian,  etc.,  Ins.  Co.,  53  N.  Y.  603. 
^  Rider  v.  Ocean  Ins.  Co.,  20  Pick.  (Mass.)  259. 
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of  a  certain  condition  of  things,^  or  how  certain  matters  are  usually 
understood  by  insurers.^ 

The  evidence  of  experts  as  to  the  meaning  of  terms  employed  in 
a  policy  must  be  confined  to  their  meaning  at  the  place  where  the 
risk  is  located ;  thus,  where  the  policy  covered  "  dry  goods  and 
groceries  "  the  terms  must  be  construed  according  to  the  sense  of 
the  words  at  the  situs  of  the  property,  and  not  according  to  their 
meaning  elsewhere.^  In  the  at>sence  of  a  stipulation  as  to  occu- 
pancy, it  is  held  in  Mississippi  that  the  evidence  of  an  expert  as 
to  whether  the  risk  is  increased  by  being  left  vacant,  is  not  admis- 
sible* 

It  is  competent  for  any  person,  whether  an  expert  or  not,  to 
testify  as  to  facts,  relating  to  a  material  matter,  leaving  the  jury  to 
draw  their  own  conclusions  from  the  facts.  Thus,  it  is  competent 
for  an  insurer  to  testify  what  rates  of  premium  are  charged  for 
certain  classes  of  risks,  but  not  whether  a  certain  rate  would  have 
been  charged  for  the  risk  in  question.*  So  it  is  competent  for  a 
person  not  shown  to  be  versed  in  the  value  of  certain  classes  of 
property  to  testify  as  to  its  condition,  the  amount  of  it,  and  similar 
matters,  but  not  to  testify  as  to  what,  in  his  opinion,  its  value  was.® 
It  is  not  enough  that  the  witness  states  that  he  had  sufficient 
knowledge  of  the  matter  to  satisfy  his  own  mind  in  reference  to  it. 
It  must  appear  that  he  had  such  knowledge  of  the  matter  as  to 
enable  him  to  give  an  opinion  as  an  expert.  His  opinion  must  be 
based  upon/arfs,  and  not  upon  mere  conjecture,'''  and  it  is  for  the 
court,  in  the  first  instance,  to  determine  whether  the  witness  has 
such  knowledge  of  the  laatter  as  to  constitute  him  an  expert,  but 
his  competency  may  be  tested  upon  cross-examination,  and  it  is  for 
the  jury,  ultimately,  to  say  whether  they  will  credit  his  evidence.* 


^  Perkins  v.  Augusta,  etc.,  Ins.  Co.,  10  Gray  (Mass.)  312 

2  Washington  Ins.  Co.  v.  Damson  ante. 

2  Germania  F.  Ins.  Co.  v.  Francis,  52  Miss.  457. 

*  Liv.,  Lon.  &  Globe  Ins.  Co.  y. McGwire,  52  Miss-  227. 

^  Joyce  V.  Maine  Ins.  Co.,  ante. 

^  Terpenning  v.  Ins.  Co. ,  ante. 

■'  Higbie  v.  The  Guardian  Life  Ins.  Co.,  53  K.  Y.  603. 

8  Gulf  City  Ins.  Co.  v.  Stephens,  51  Ala.  121. 
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A  person  who  is  not  an  expert  cannot  be  permitted  to  testify  as 
such,  and  even  though  the  court  decides  that  he  is  competent,  yet, 
if  the  decision  was  not  warranted  by  the  facts,  it  is  error.^  If  im- 
proper evidence  is  admitted,  the  error  is  not  cured  by  afterwards 
instructing  the  jury  to  disregard  it.^  When  the  question  calls 
for  an  inference  from  a  supposed  fact,  it  is  not  admissible,  because 
it  is  the  province  6f  the  jury  to  draw  inferences  from  facts.  In 
order  to  make  the  evidence  of  an  expert  admissible  it  must  relate 
to  facts  or  information  peculiarly  within  the  knowledge  of  an 
expert.^ 

General  taatters. 

Sec.  535.  Proofs  of  loss  are  admissible  to  prove  the  making  and 
dehvery  thereof,  but  not  for  the  purpose  of  showing  the  extent  of 
the  loss.*  They  do  not  form  a  part  of  the  contract ;  therefore, 
where  the  assured  has  made  a  mistake  therein  he  maj'-  show  the 
mistake,  so  far  as  is  essential  to  maintain  the  validity  of  his  policy 
and  of  his  claim.^    As,  where  the  assured  has  made  a  mistake  in  his 


^  Southern  Life  Ins.  Co.  v.  Wilkinson.  53  Ga.  535. 

^  Lycoming  F.  Ins.  Co.  v.  Euhin,  79  111.  402. 

8  Van  Zandt  v.  Mut.  Ben.  Ins.  Co.,  55  N.  Y.  169. 

4  Knickerbocker  Ins.  Co.  v.  Gould,  80  111.  388. 

^Miaghar  v.  Hartford  F.  Ins.  Co.,  24  Hun.  (N.  Y.)  58.  Where  the  assured  has 
made  an  honest  mistake  in  his  proofs  of  loss  as  to  a  material  fact  (in  this  case  as  to 
the  manner  in  -which  the  fire  originated),  he  may  in  his  action  on  the  policy  intro- 
duce evidence  to  correct  the  mistake  and  show  the  real  facts;  at  least  where  this 
will  not  operate  as  a  surprise  upon  the  insui-er.  Waldeck  v.  Springfield  F.  &M.  Ins. 
Co.,  55  Wis.  129.  In  Parker  v.  Amazon  Ins.  Co.,  34  Wis.  364,  it  was  held  that  an 
honest  mistake  in  the  proofs  of  loss  as  to  the  ownership  of  the  property  destroyed, 
though  sworn  to,  was  not  fatal  to  a  recovery.  In  that  case  the  proofs  were  made 
out  by  the  agent  of  the  company,  and  sworn  to  by  one  of  the  owners,  who  testified 
on  the  trial  that  he  did  not  know  what  they  contained.  The  principle  of  that  case 
was  recognized  in  Stache  v.  Ins.  Co.,  49  Wis.  89;  Dogge  v.  Ins.  Co.,  id.  501.  In 
McMaster  v.  Ins.  Co.,  55  N.  Y.  222,  the  proofs  of  loss  verified  by  the  assured  con- 
tained a  statement  that  there  was  other  insurance  at  the  time  of  the  issuing  of  the 
policy.  The  court  decided  that  this  did  not  estop  hira  from  shovving  that  there  was 
a  mistake  in  that  respect.  Folgee,  J. ,  said  "The  proofs  of  loss  are  not  part  of  the 
contract  of  insurance  nor  a  part  of  any  contract.  The  contract  of  insurance  requires 
that  they  shall  be  rendered,  but  it  does  not  make  them  when  rendered  a  part  of  itself 
as  sometimes  an  application  for  insurance  is  made.  They  are  the  act  or  declaration 
of  one  of  the  parties  to  a  pre-existing  contract  in  attempted  compliance  with  its 
conditions.     The  other  party  to  the  contract  is  not  a  party  to  this  act  or  declaration, 
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proofs  as  to  the  occupancy  of  the  premises  insured.^  When  a  party 
•who  has  an  insurable  interest  takes  out  a  policy  largely  in  excesa 
thereof,  it  tends  to  show  that  the  policy  was  taken  for  speculative 
purposes,  and  to  render  it  void,^  as  a  mere  wager.^  When  the  in- 
surable interest  of  the  assured  in  the  property  destroyed  is  put 
directly  in  issue,  the  burden  of  establishing  it  is  upon  him  *  under 
the  general  issue  the  defendant  may  show  a  breach  of  any  of  the 
conditions  of  the  policy*  Evidence  of  the  agent's  misconduct  in 
not  reporting  changes  made  by  him  in  the  policy  cannot  be  given 
unless  the  assured  is  connected  therewith.^ 

When  there  is  no  dispute  as  to  the  facts,  it  is  a  question  of  law 
whether  proofs  have  been  seasonably  served,  but  if  there  is  a  dis- 
pute as  to  the  facts,  it  is  for  the  jury  to  say  whether  the  condition 
has  been  substantially  complied  with,-'  and  evidence  is  admissible 
that  tends  to  excuse  delay,  as  that  the  insurer  retained  the  notice 
and  proofs  of  loss  and  made  no  objection  thereto.^     A  liberal  con- 


takes  no  part  in  making  it,  does  not  assert  that  it  is  a  true  statement  and  is  not 
bound  thereby.  The  instrument  which  makes  the  proof  of  loss  may  be  amended  by 
the  insured  at  his  will,  subject  always  to  the  necessity  that  it  be  furnished  to  the 
insurer  on  such  reasonable  time  as  to  meet  the  requirements  of  the  condition  of  the 
policy."  "  The  proofs  of  loss  do  not  create  the  liability  to  pay  the  loss.  They  do- 
no  more  in  this  respect  than  set  running  the  time  at  the  end  of  which  the  amount 
contracted  for  shall  become  payable  and  at  which  action  may  be  brought  to  enforce 
the  liability.  All  the  elements  oi  an  estopped  in  pais  are  lacking."  Parmaleev. 
Hoffman  Ins.  Co.,  54  N".  Y.  193.  See  also,  ^tna  Ins.  Co.  v.  Stevens,  48  111.  .31; 
Commercial  Ins.  Co.  v.  Huskberger,  52  id.  464.  See,  however,  Campbell  v.  Ins.  Co., 
10  Allen  (Mass.)  213,  and  Irving  v.  Excelsior  F.  Ins.  Co.,  1  Bosw.  (N.  Y.)  507.  In 
the  absence  of  fraud,  the  policy-holder  is  not  bound  by  an  erroneous  statement  in 
the  preliminary  proofs  as  to  the  cause  of  the  Are;  he  may  fix  the  insurer's  liability 
by  proof  of  the  true  cause.  Smiley  v.  Citizens'  Fire,  etc.  Ins.  Co.,  14  W.  Va.,  so  in 
the  absence  of  fraud,  an  insurance  company  is,  by  its  agent's  adjustment  of  a  loss, 
precluded  from  denying  that  it  had  proper  notice  of  the  loss,  Some  Ins.,  etc.  Co, 
V.  Myer,  98  111.  271. 

1  In  Parmalee  v.  Hoffman  F.  Ins.  Co. ,  54  N.  Y.  193. 

2  Guardian,  etc.,  Ins.  Co.  v.  Hagan,  80  111.  35. 

3  Camma  v.  Lewis,  15  Wall.  (U.  S. )  643. 

*  Planters'  Ins.  Co.  v.  Biggs,  8  Baxt.  (Tenn.)  563. 
'  Western  Ass.  Co.  v.  Mason,  6  111.  App.  141. 
«  Germania  F.  Ins.  Co.  v.  McKee,  94  111.  494. 
'  Knickerbocker  Ins.  Co.  v.  Gould,  80  111.  388. 
^  Knickerbocker  Ins.  Co.  t.  Gould,  ante. 
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struction  is  given  to  all  such  provisions,  and  if  there  is  anything 
in  the  facts  or  circumstances  surrounding  the  transaction  that 
serves  to  excuse  delay,  it  will  be  given  due  effect.  Thus  where 
the  policy  required  notice  of  loss  to  be  given  forthwith,  and  the 
office  of  the  insurers  was  destroyed  so  that  the  assured  did  not 
know  where  to  find  the  officers,  and  the  fire  was  of  such  extent  as 
to  suspend  all  general  business,  it  was  held  that  notice  given  in 
thirty-seven  days,  after  the  fire,  was  in  time.^ 

If  the  insurer,  after  a  risk  becomes  hazardous,  knowing  the  facts, 
permits  the  policy  to  stand,  when  the  increase  of  hazard  does  not 
result  from  the  agency  of  the  assured,  the  policy  remains  operative 
as  an  indemnity.^  In  an  action  on  a  policy,  evidence  of  a  change 
of  occupation  of  the  building,  after  its  date,  to  that  of  a  boarding- 
house  and  hotel,  is  not  admissible  to  sustain  an  averment  in  the 
answer  that,  at  its  date,  the  building  was  occupied  as  a  boarding- 
house  and  hotel,  contrary  to  the  plaintiff's  agreement  therein.^  An 
insurance  agent  having  agreed  with  A  to  look  after  his  risks  in  the 
company  which  he  represented,  and  in  various  others,  reported 
lists  to  him  showing  the  amount  of  his  insurances  therein,  and  gave 
him  a  receipt  for  money  advanced  to  pay  premiums.  It  was  held, 
in  an  action  by  A  against  the  company  represented  by  the  agent, 
that  as  these  papers  were  merely  drawn  up  for  A's  information,  by 
a  person  acting  therein  as  his  agent,  and  not  in  the  course  of  any 
-agency  for  the  company,  they  were  inadmissible  to  show  any  re- 
cognition, by  the  company,  of  the  policy  on  which  suit  was 
brought.* 

If  a  person  who  has  an  insurable  interest  in  property,  takes  out 
a  policy  in  the  name  of  the  person  having  the  legal  title,  and  upon 
the  happening  of  a  loss,  receives  the  amount  as  the  agent  of  such 
person,  he  is  liable  to  such  person  for  the  amount  so  received  by 
him,  and  cannot  be  permitted  to  show  that  he  took  the  insurance 
for  his  own  benefit.^     But  if  he  takes  the  policy  in  his  own  name. 


1  Knickerbocker  Ins.  Co.  v.  Gould,  80  III.  388. 

2  Fireman's,  etc.,  Iiis.  Co.  v.  Congrer/ation  of  Bodlph  Shaloin,  80  111.  558. 
'  Pierce  v.  Cohasset,  etc.,  F.  Ins.  Co.,  123  Mass.  572. 

*  Hartford  F.  Ins.  Co.,  v.  Reynolds,  36  Mich.  506. 

'  Looney  v.  Looney,  116  Mass.  283. 
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he  is  not  in  the  first  instance  called  upon  to  prove  his  interest  in 
the  property,  as  the  issue  of  the  policy  to  him  is  an  admission  of 
his  title,  and  prima  facie  establishes  it,  leaving  the  insurer  the 
burden  of  showing  that  in  fact,  he  had  no  insurable  interest.^ 

As  to  whether  or  not,  there  is  double  insurance,  depends  entirely 
upon  the  circumstance  of  identity  of  property  and  interest.  If  the 
policies  cover  the  same  property  and  protect  the  same  interest 
although  issued  to  different  persons,  there  is  double  insurance,  and 
the  restriction  as  to  recovery  applies.^  But,  although  policies 
cover  the  same  property,  yet,  if  they  do  not  cover  the  same  interest, 
there  is  no  double  insurance,  and  each  of  the  assured  may  recover 
his  loss  without  reference  to  the  other. 

The  burden  of  establishing  the  existence  of  other  insurance,  is 
upon  the  insurer,  and  this  extends  to  all  the  details,  as  identity  of 
risk,  interest,  etc.,  and  the  same  is  true  as  to  any  matter  that  is 
not  in  the  nature  of  a  condition  precedent,  but  rather  a  matter  of 
defence.*  But  when  the  pleadings  admit  other  insurance  the 
defendant  is  not  required  to  prove  it.* 

The  question  as  to  whether  a  credit  was  given,  or  a  condition 
waived,  is  for  the  jury,  and  may  be  established  either  by  an  express 
waiver,  or  may  be  implied  from  circumstances,  as  that  the  policy 
was  delivered  without  requiring  prepayment,''  or  that  the  premium 
V7as  subsequently  received,"  or  that  it  was  subsequently  demanded 
by  the  insurer  and  he  treated  it  as  a  debt  against  the  assured,  or 
any  act  or  circumstance  that  tends  to  show  that  there  was  an 
asfeent  on  the  part  of  the  insurer  to  a  non-compliance  with  the 
condition.* 


1  Nichols  V.  Fayette  Ins.  Co.,  ante. 

2 Hough  V.  People's  Ins.  Co.,  36  Md.  378. 

=  Wells  V.  Phila.  Ins.  Co.,  9  S.  &  E.  (Penn.)  103. 

*  Catliny.  Springfield  F.  &  M.  Ins.   Co.,  1  Sum.  (IT.  S.)  434  ;  Lounsbury  v 
Protection  Ins.  Co.,  8  Conn.  459. 

^  Warbasse  v.  Sussex  Co.  Mu.  Ins.  Co.,  42  N.  J.  L.  203. 

*  Bowman  v.  Agricultural  Ins.  Co.,  59  N.  T.  521  ;  Washoe  Tool  Co,  v.  Hibernia 
Ins.  Co.,  m  N.  Y.  618. 

'  Young  t.  Mut.  Life  Ins.  Co.,  2  Sawyer  (U.  S.)  325. 

^  Washoe  Tool  Co.  v.  Hibernia  Ins.  Co. ,  ante. 
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It  seems  now  to  be  well  established  that,  when  a  credit  has  in 
fact  been  given,  the  policy  remains  in  force  until  canceled  for  non- 
payment of  the  premium,!  and  the  issue  and  delivery  of  a  policy 
without  requiring  pre-payment  of  the  premium,  prima  facie  estab- 
lishes the  fact  that  credit  was  given  therefor.^  In  order  that  a 
misrepresentation  should  render  the  policy  void,  it  is  immaterial 
whether  it  is  fraudulent  or  unintentional.  It  is  enough  if  it 
amounts  to  a  misrepresentation  material  to  the  risk,  whether  made 
through  mistake  or  design.^  In  an  action  by  the  mortgagee  on  a 
policy  issued  to  the  owner  upon  a  building,  but  making  any  loss 
payable  to  the  mortgagee,  declarations  made  by  the  owner  after  a 
loss  are  inadmissible.*  In  an  action  on  a  policy,  the  defendant  com- 
pany sought  to  avoid  the  policy  on  the  ground  of  increase  of  risk, 
the  dwelling  burned  having  been  left  unoccupied,  and  the  experts 
called  by  defendant  testified  that  risks  on  such  buildings  were 
more  hazardous  than  if  occupied.  It  was  held,  that  where  this 
evidence  was  not  directly  contradicted,  but  the  plaintiff  put  in 
evidence,  showing  the  location  and  condition  of  the  premises  and 
the  neighborhood,  the  question  of  increase  of  risk  was  for  the  jury, 
especially  as  the  policy  did  not  expressly  provide  that  leaving  the 
premises  vacant  should  avoid  the  insurance.^  It  is  the  duty  of  the 
assured  to  state  all  the  facts  known  to  him  material  to  the  risk, 
and  whether  facts  known  to  him,  but  not  disclosed,  were  material 
to  the  risk,  is  a  question  for  the  jury,  and  the  burden  of  establish- 
ing their  materiality  is  upon  the  insurer. 

When  a  mortgagor  procures  a  policy  and  assigns  the  same  to 
the  mortgagee,  or  has  the  same  made  payable  to  him  "  as  his  in- 
tei'cst  may  appear,"  a  conveyance  of  his  equity  of  redemption  in 
the  premises  is  such  an  alienation  as  avoids  the  policy,  as  to  the 
mortgagee,  when  the  policy  provides  that  "  an  alienation  of  the 


*  Washoe  Tool  Co.  v.  Hibernia  Ins.  Co.,  66  N.  T.  613. 

^Latoixy.  Germania,  etc.,  Ins. Co.,  27  La.  An.  113. 

■''  Carpenter  v.  American  Ins.  Co.,  1  Story  (U.  S.)  57;  Wilson  v.  Herkimer  Ins. 
Co.,  6  K  Y.  53;  Da7j  v.  Conway  Ins.  Co.,  52  Me.  60;  Mutual  Ins.  Co.,  Mahon,  5 
Call  (Va.)  517. 

*  Browning  v.  Home  Ins.  Co.,  1  N.  T.  508. 

^  Cornish  v.  Farm  Buildings,  &c.  Ins.  Co.,  74  N.  T.  295. 
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property  by  sale  or  otherwise,  shall  avoid  the  policy,"^  even 
though  the  conveyance  is  made  to  the  mortgagee.^  The  fact  that 
a  policy  is  in  terms  made  payable  to  a  third  person  as  his  interest 
may  appear,  does  not  prevent  it  from  becoming  inoperative  by  a 
breach  of  any  of  its  conditions  by  the  assured.  But  where^  the 
mortgagee  takes  out  a  policy  in  his  own  name,  as  mortgagee,  a 
conveyance  by  the  mortgagor  would  not  invalidate  the  policy, 
unless  so  specially  provided  in  the  policy. 

The  right  of  a  mortgagee  to  insure  the  premises  to  the  amount  of 
his  debt,  «s  the  lien  given  upon  the  froperty  hy  the  conveyance, 
as  security  for  the  fayment  of  the  t^eSi,  yet  the  insurance  is  in  no 
sense  an  insurance  of  the  c?e5^,  but  of  the  mortgagee's  interest  in  the 
property  as  security  for  the  debt.  Except  where  the  insurance  is 
effected  by  the  mortgagor,  or  under  an  arrangement  with  him, 
or  he  pays  for  the  same,  or  agrees  to  do  so,  payment  of  a  loss  under 
the  policy  does  not  operate  as  a  payment  of  the  debt,  or  relieve  the 
miortgaged  premises  from  the  lien,  or  the  mortgagor  from  liability  for 
the  whole  sum  payable  by  the  terms  of  the  contract,  nor  does  it  estop 
the  mortgagee  from  recovering  both  the  insurance  and  the  debt?" 

It  is  true  that  the  insurer's  liability  ceases  when  the  debt  is  paid, 
but  it  ceases  only  because,  by  payment  of  the  debt  the  interest  of 
the  mortgagee  is  extinguished.  The  fact  that  the  mortgagee  has 
received  from  another  source  a  sum  equal  to  the  amount  of  the 
debt,  but  which  the  mortgagor  is  not  equitably  entitled  to  have 
applied  to  its  discharge,  does  not  destroy  the  interest.  It  must  be 
a  payment  of  the  debt,  as  such,  and  by  a  party  who  is  lawfully  aur 
thorized  to  pay  it.  It  may,  perhaps,  be  true,  as  stated  by  Gibson, 
J.,  in  a  Pennsylvania  case,^  that  it  is,  in  effect,  an  insurance  of  the 
debt,  but  it  is  not  so  in  fact.  The  right  of  the  mortgagee  to  reco- 
ver under  the  policy  is  not  dependent  upon  the  question  whether 


1  Lawrence  v.  Holyoke  Ins.  Co.,  11  Allen  (Mass.)  365;  Hazard  v.  Franklin,  etc., 
Ins.  Co.,  11  Allen  (Mass.)  385;  5  Bennett's  F.  I.  C.  65;  Loring  v.  Manuf.  Ins.  Co., 
8  Gray  (Mass. )  28. 

2  Hazard  v.  Franklin  Ins.  Co.,  ante  ;  Hoxie  v.  Providence  Mut.  Ins.  Co.,  6  E.  I. 
517. 

3  Lasher  v.  8t.  Joseph  F.  &  M.  Ins.  Co.,  86  N.  Y.  428. 
^  Hancox  v.  Fishing  Ins.  Co.,  3  Sum.  (IT.  S.)  132. 

8  Smith  V.  Columbia  Ins.  Co.,  17  Penn.  St.  253. 
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the  security  for  his  debt  is  thereby  impaired,  but,  if  there  is  a  loss, 
however  small,  his  right  to  recover  therefor  attaches,  and  the 
amount  received  does  not  apply  upon  the  debt  to  extinguish  it 
fro  tanto,  except  as  previously  stated.^    Thus  it  will  be  seen,  that 


1  FoLGBE,  J.,  in  avery  able  opinion  in  Excelsior  F.  Ins.  Co.\.  Royal  Ins.  Co., 
55  N.  Y.  343,  reviews  the  cases,  and  eliminates  the  doctrine  applicable  in  such 
cases  thus:  "  But,"  said  he,  "when  this  case  is  closely  scanned,  it  is  this:  that  an 
insurance  of  a  mortgage  interest  is  an  indemnity  against  a  loss  of  that  debt  by  a 
loss  or  damage  to  the  property  mortgaged;  that  if  the  mortgaged  property  is, 
after  the  loss  occurs  to  it,  still  enough  in  value  to  pay  the  debt,  there  has  been,  in 
effect,  no  loss;  that  the  insurer,  having  paid  the  mortgage,  is  entitled  to  have 
recoiu-se  to  the  mortgaged  property,  and,  therefore  (and  this  is  the  point  made  on 
the  argument  of  that  case  and  the  point  decided),  that  any  concealment  of  the 
facts  which  affects  the  value  of  the  property  is  an  injury  to  the  insurer  and  a, 
material  concealment  which  avoids  the  contract,  inasmuch  as  thereby  the  insurer 
is  misled  as  to  the  value  of  the  property  on  which  he  relies  for  ultimate  security 
and  reimbursement.  The  insuree,  having  several  mortgages  upon  the  same 
property,  Insured  his  interest  as  mortgagee,  disclosing  the  existence  of  but  one, 
which  was  the  last.  This  it  was  which  was  held  to  be  a  material  concealment,  and 
injurious  to  the  insurer  for  the  reason  stated.  We  do  not  understand  the  learned 
judge  to  maintain  that  an  insured  mortgagee  may  not  call  upon  the  insurer  to  pay 
the  loss  upon  the  property,  so  long  as  the  property  remaining  is  enough  to  satisfy 
the  debt.  It  is  true  that  there  are  to  be  found  dicta  of  learned  and  eminent 
judges  which  it  is  claimed  go  the  length  of  the  proposition  of  the  defendants.  See 
JEtna  F.  Ins.  Co.  v.  Tyler,  16  AYend.  (N.  Y.)  385-897,  where  Chancellor  Wal- 
worth says:  '  In  the  present  case  all  the  insurable  interest  which  Schaeffer  had 
in  the  property  »  «  *  *  -svas  the  amount  of  his  unpaid  purchase  money, 
so  far  as  the  land  upon  which  the  house  stood  was  insufficient  to  protect  him 
from  loss,  and  provided  the  purchaser  was  unable  to  pay  the  same.'  See  also 
Carpenter  v.  Roc.  Ins.  Co.,  16  Pet.  (U.  S.)  495-501,  per  Stoey,  J.:  It  is  not  in 
either  of  these  cases  declared  that  the  mortgagee  can  claim  no  more  of  the 
insurer  than  what  the  security  for  his  debt  fails  to  yield.  And  if  that  should  be 
held  to  be  the  rational  sequence  from  what  is  stated,  it  is  certainly  to  be  said,  as 
is  said  by  Shaw,  Ch.  J.,  in  King  v.  State  M%it.  F.  Ins.  Co.,  7  Cush.  (Mass.)  1-11, 
12,  that  a  principle  is  stated  not  necessary  to  the  decision  of  the  cases.  Kernochan 
V.  Bowery  Ins.  Co.,  17  N".  Y.  428,  is  cited  also,  in  which  T.  E.  Steono,  J.,  says;  '  If 
the  insurance  was  of  the  debt,  there  should,  to  warrant  a  recovery,  be  a  loss  as  to 
the  debt,  which  has  not  occurred  and  cannot  take  place,  as  the  mortgaged  prop- 
erty still  far  exceeds  in  value  the  sum  unpaid  and  the  debtors  are  solvent.'  We 
do  not  think  that  this  is  a  statement  of  a  principle,  but  an  argumentative  state- 
ment of  what  would  be  the  result  of  a  supposititious  case,  did  it  in  fact  exist,  though 
neither  its  existence  nor  indeed  the  possibility  of  its  existence,  under  like  circum- 
stances, is  admitted.  Moreover,  it  was  not  necessary  to  the  decision  of  that  case, 
even  if  it  is  taken  as  the  statement  of  a  principle.  Mr.  Paesons,  in  his  book  on 
Marine  Insurance  (vol.  1,  p.  229),  though  inclining  to  the  proposition  presented  by 
the  defendants  here,  yet  says :  '  We  are  not  prepared  to  say  that,  whenever  the 
insured  interest  is  a  lien,  the  insurer  may  interpose  as  a  bar  to  a  claim  for  a  loss 
the  remaining  sufficiency  of  the  property  to  pay  the  debt.'  And  in  his  work  on 
76 
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the  question,  whether  the  acts  of  the  mortgagor  are  admissible  in 
evidence  to  avoid  a  policy  in  hands  of  the  mortgagee,  will  depend 


Contracts,  6th  edition,  2d  vol.,  pp.  339,  340,  thougli  lie  says:  'There  is  both 
reason  and  authority  for  saying  that  in  such  case  he  has  no  claim  on  the  insurer;  ' 
yet  he  adds:  'This  may  not  be  regarded  as  an  established  rule.'  There  are 
some  authorities  ■which  tend  to  the  contrary.  It  is  apparent  that  if  it  is  the  debt 
only  of  the  mortgagee  which  is  insurgd,  and  that  he  has  no  claim  against  the 
insurer  until  the  mortgaged  property  is  exhausted,  that  the  same  rule  will  apply 
as  to  the  obligation  of  the  mortgage  debtor,  and  that  the  remedy  against  him 
must  also  be  first  exhausted.  Yet  this  proposition  does  not  seem  to  receive  sanc- 
tion. In Sancoxv.  Fishing  Ins.  Co.,  3 Sumner,  132,  the  same  eminent  jurist  who 
pronounced  the  opinion  in  16  Peters,  supra,,  said :  '  It  has  been  suggested  that 
the  plaintiff  has  in  fact  sustained  no  loss,  because,  for  anything  that  appears, 
he  may  still  recover  the  debts  due  to  him  from  the  seamen,  and  if  so  he  has. 
sustained  no  loss.  *  »  *  Xhe  question  is  not,  in  cases  of  this  sort, 
whether  the  party  has  actually  lost  his  debt,  #  *  «  but  is,  whether  he 
has  lost  the  security  for  the  debt.  *  *  *  "  In  Rvssell  v.  Un.  Ins.  Co.,  1  Wash. 
C.  C.  (U.  S.  )  409,  it  was  contended  by  the  defendants,  as  it  is  by  the  defendant 
here,  that  the  insurer  might  still  resort  elsewhere  than  to  the  insured,  and  that, 
therefore,  there  was  no  loss.  The  court  did  not  sustain  the.  position,  saying  that 
a  loss  had  actually  happened,  and  that,  though  the  lien  was  not  destroyed,  yet  it 
was  such  a  loss  as  that  the  insured  might,  by  an  abandonment,  throw  it  upon  the- 
underwriter.  And  see  Godin  v.  Lond.  Ass.  Co.,  1  Burr.  489.  In  the  absence  of 
direct  authority,  how  is  the  reason  of  this  matter  ?  Can  it  be  said,  in  any  strict, 
or  legal  sense,  that  the  defendants  have  contracted  to  indemnify  Mrs.  Connelly 
for  a  loss  of  her  mortgaged  debt  ?  Whence  is  their  power  to  guarantee  the  pay- 
ment or  collection  of  a  debt  ?  Fire  underwriters  in  these  days,  in  this  State,  are 
the  creatures  of  statute,  and  have  no  rights,  save  such  as  the  State  gives  to  them. 
They  may  agree  that  they  will  pay  such  loss  or  damage  as  happens  by  fire  to. 
property.  They  are  limited  to  this.  It  was  not  readily  that  it  was  first  held  that 
they  could  agree,  with  a  mortgagee  or  lienor  of  property,  to  reimburse  to  him 
the  loss  caused  to  him  by  fire.  He  is  not  the  owner  of  it;  how,  then,  can  he 
insure  it,  was  the  query.  And  the  effort  was  not  to  enlarge  the  power  of  the 
insurer  so  that  it  might  insure  a  debt,  but  to  bring  the  lienor  within  the  scope  of 
that  power,  so  that  the  property  might  be  insured  for  his  benefit.  And  it  was 
done  by  holding  that,  as  his  security  did  depend  upon  the  safety  of  the  property, 
he  had  an  interest  in  its  preservation,  and  so  had  such  interest  as  that  he  might 
tsike  out  a  policy  upon  it  against  loss  by  fire,  without  meeting  the  objection  that, 
it  was  a  wagering  poUcy.  The  policy  did  not,  therefore,  become  one  upon  the 
debt,  and  for  indemnification  against  its  loss,  but  still  remained  one  upon  the 
property  and  against  loss  or  damage  to  it.  It  is  doubtless,  true,  as  is  said  by 
Gibson,  J. ,  in  17  Penn  supra,  that  in  effect  it  is  the  debt  which  is  insured.  It  is 
only  as  an  effect,  however;  an  effect  resulting  from  the  primary  act  of  insurance 
of  the  property  which  is  the  security  foi-  the  debt.  It  is  the  interest  in  the  prop- 
erty which  gives  the  right  to  obtain  insurance,  and  the  ownership  of  the  debt,  a 
lien  upon  the  property,  creates  that  interest.  The  agreement  is  usually,  as  it  is 
in  fact  in  this  case,  for  insuring,  from  loss  or  damage  by  fire,  the  property.  The 
interest  of  the  mortgagor  is  in  the  whole  property,  just  as  it  exists,  undamaged 
by  fire  at  the  date  of  the  policy.    If  that  property  is  consumed  in  part,  though 
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upon  the  circumstance  wJietlier,  b}^  arrangement  between  the  parties, 
the  mortgagor  has  the  ultimate  benefit  of  the  policy.  In  the  latter 
case,  his  acts,  violating  the  conditions  of  the  policy — unless  other- 
wise provided — will  defeat  the  mortgagee's  rights  under  it,  conse- 
quently may  be  shown ;  but  when  the  mortgagee's  interests  alone 
are  affected  thereby,  he  is  not  held  chargeable  for  the  acts  or  laches 
of  the  mortgagor,  and  his  acts  cannot  be  given  in  evidence  to  de- 
feat the  rights  of  the  mortgagee. 

Fraud  in  procuring  a  policy  is  a  defense  thereto,  whether  there  is 
any  provision  in  the  policy  to  that  effect  or  not.i     But  where  it 


what  there  he  left  of  it  is  equal  in  value  to  the  amount  of  the  mortgage  deht,  the 
mortgage  interest  is  affected.  It  is  not  so  great,  or  so  safe,  or  so  valuable,  as  it 
was  before.  It  was  for  indemnity  against  this  very  detriment,  this  very  decrease 
in  value,  that  the  mortgagee  sought-  insurance  and  paid  his  premium. 

To  say,  that  it  is  the  debt  which  is  insured  against  loss,  is  to  give  to  most,  if  not 
all,  iire  insurance  companies  a  power  to  do  a  kind  of  business  which  the  law  and 
their  charter  do  not  confer.  They  are  privileged  to  insure  property  against  loss 
or  damage  by  fire.  They  are  not  privileged  to  guarantee  the  collection  of  debts. 
If  they  are,  they  may  insure  against  the  insolvency  of  the  debtor ,  No  one  will 
contend  this;  and,  it  will  be  said,  it  is  not  by  a  guaranty  of  the  debt,  but  an 
indemnity  is  given  against  the  loss  of  the  debt  by  an  insurance  against  the  perils 
to  the  property  by  fire.  This  is  but  coming  to  our  position;  that  it  is  the  prop- 
erty which  is  insured  against  the  loss  by  fire,  and  the  protection  to  the  debt  is  the 
sequence  thereof.  As  the  property  it  is  which  is  insured  against  loss,  it  is  the 
loss  which  occurs  to  it  which  the  insurer  contracts  to  pay,  and  for  such  loss  he  is 
to  pay  within  the  limit  of  his  liability,  irrespective  of  the  value  of  the  property 
undestroyed.  So  as  to  the  remark,  that  it  is  the  capacity  of  the  property  to  pay 
the  debt  which  is  insured.  This  is  true  in  a  certain  sense;  but  it  is  as  a  result 
and  not  as  a  primary  undertaking.  Tlie  undertaking  is  that  the  property  shall 
not  suffer  loss  by  fire;  that  is,  in  effect,  that  its  capacity  to  pay  the  mortgaged 
debt  shall  not  be  diminished.  When  an  appreciable  loss  has  occurred  to  the 
property  from  fire,  its  capacity  to  pay  the  mortgaged  debt  has  been  affected;  it 
is  not  so  well  able  to  pay  the  debt  which  is  upon  it.  The  mortgage  mterest,  the 
insurable  interest,  is  lessened  in  value,  and  the  mortgagee,  the  insuree,  is 
affected,  and  may  call  upon  the  insurer  to  make  him  as  good  again  as  he  was 
when  he  effected  his  insurance.  Another  consideration:  It  is  settled  that  when  a 
mortgagee,  or  one  in  like  position  toward  property,  is  insured  thereon  at  his  own 
expense,  upon  his  own  motion  and  for  his  sole  benefit,  and  a  loss  haj^pens  to  it, 
the  insurer,  on  making  compensation,  is  entitled  to  an  assignment  of  the  rights 
of  the  insured.  This  is  put  upon  the  analogy  of  the  situation  of  the  insurer  to 
that  of  a  surety.  If  this  analogy  be  maJe  complete,  then  has  the  insurer  no 
more  right  to  refuse  payment  of  the  loss,  so  long  as  the  insured  has  other  rem- 
edy for  his  debt,  than  has  the  surety.  One  as  well  as  the  other,  as  soon  as  the 
creditor's  right  to  make  demand  is  fixed,  must  respond  to  it  and  seek  his  reim- 
bursement through  his  right  of  subrogation;  and,  indeed,  the  application  of  this 
equitable  right  of  subrogation  makes  our  view  of  this  subject  harmonious  and 
onsistent  with  all  the  rights  and  interests  of  all  the  parties." 

1  Moore  v.  Virginia  etc.,  Ins.  Co.,  28  Gratt.  (Va.)  508. 
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was  set  up  as  a  badge  of  fraud  that  the  certificate  of  loss 
was  not  by  the  nearest  magistrate,  a  certificate  furnished  by  the 
nearest  magistrate  that  he  believed  it  hona  fide  a  total  loss  of  a 
good  stock  of  goods  but  had  not  had  time  to  examine  it  to  ascer- 
tain the  exact  amount  of  the  loss  it  was  held  admissible  although 
not  a  compliance  with  the  policy.^  The  fact  that  the  assured  sug- 
gested that  the  fire  might  have  originated  from  oiled  shavings  in 
the  cellar  does  not  tend  to  establish  that  he  set  the  fire.^ 

Burden  of  proof. 

Sec.  536  The  insured  is  charged  with  the  burden  of  proving 
all  matters  that  stand  as  a  condition  precedent  to  his  recovery, 
and  this  imposes  upon  him  the  burden  of  proving  a  literal  com- 
pliance on  his  part  with  all  the  express  warranties  in  the  policy.^ 
Thus,  where  in  an  insurance  upon  a  ship  there  was  a  warranty 
"  not  to  carry  coolie  passengers  or  petroleum,"  and  the  vessel  had 
on  board  2,000  gallons  of  kerosene  illuminating  oil,  it  was  held 
that  the  burden  was  upon  the  assured  to  show  that  the 
article  carried  was  known  in  commerce  as  a  different  article 
from  that  bought  and  sold  as  petroleum.*  So  where  a  policy  con- 
tained a  warranty  in  these  words,  "  warranted  by  the  assured  that 
the  vessel  be  commanded  by  a  captain  holding  a  certificate  from  the 
American  Shipmasters'  Assocation,"  it  was  held  that  the  burden  of 
proving  compliance  with  this  warranty  was  upon  the  assured.*   The 


1  Petersburg  Savings  Institution,  v.  Manhattan  F.  Ins.  Co.  66  Ga.  446. 

"  Farmers'  Mu.  F.  Ins.  Co.  v.  Gargett  42  Mich. 

'  McLoon  V.  Comrl.  Ins.  Co.,  100  Mass.  472;  Craig  v.  United  States  Ins.  Co. 
Pet.  C.  C.  (U.  S.)  416;  Campbell  v.  N.  E.  Ins.  Co.,  98  Mass.  390.  Where  a  policy 
provided  that  it  should  not  cover  any  loss  or  damage  by  fire  which  shall  originate 
in  the  theater  proper,  it  was  held  incumbent  upon  the  plaintiff  to  negative  the 
exception.  Lobier  v.  Norwich  City  Ins.  Co.,  11  Allen  (Mass.)  336.  "Warranted 
against  seizure."  Meld  that  the  assured  must  show  a  loss  from  a  cause  other 
than  by  seizure.  Bradhurst  v.  Columbian  Ins.  Co.,  9  John.  (N.  T.)  18.  "Not 
liable  for  any  derangement  of  machinery  or  bursting  of  boilers,  unless  occa- 
sioned by  stranding."  Held  that  the  assured  must  show  a  loss  from  causes  other 
than  those  excepted  against.     Sebdon  v.  Eagle  Ins.  Co.,  10  Gray  (Mass. )  131. 

»  McLoon  V.  Mercantile  etc.,  Ins.  Co. ,  100  Mass.  474,  n. 

^McLoonv.  Comrl.,  etc.,  Ins.  Co.,  100  Mass.   472.    But  general  evidence  of 
compliance  is  enough,  and  when  a,  prima  facie  compliance  is  established  the  insurer 
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rule  applies  with  equal  force,  whether  the  warranty  is  promissory ,or 
relates  to  things  past,  present  or  future.  The  insured  must  aver 
performance  on  his  part,  and  consequently  must  prove  perform- 
ance.^ If  he  claims  a  waiver  by  the  company  he  must  show  it. 
Thus  where  it  is  claimed  that  answers,  written  in  the  application 
which  formed  the  basis  of  an  insurance  contract,  were  not  in  fact 
given  by  the  insured,  but  were  written  in  without  his  knowledge 
or  consent,  he  having,  however,  signed  the  application,  it  was  held 
that  the  burden  of  proving  the  fact  that  the  answers  were  so  writ- 
ten without  knowledge  or  consent  is  upon  the  party  so  averring.^ 
A  merchant,  in  writing  out  an  application  for  fire  insurance  on 
his  storehouse  and  its  contents,  under  the  direction  of  the  agent, 
told  the  agent  that  he  had  no  title,  but  only  a  title  bond,  to  the 
site  of  his  storehouse,  and  that  he  had  paid  none  of  the  purchase- 
money.  The  agent  said  that,  as  the  purchase-money  was  not  due, 
it  constituted  no  incumbrance,  and  the  applicant  therefore  stated 
that  the  property  was  unincumbered.  It  was  held  in  a  suit  on  the 
policy,  that  evidence  of  the  conversation  between  the  applicant 
and  the  agent  was  admissible.^  And  the  rule  also  applies  as  to  all 
exceptions  or  conditions  in  the  nature  of  warranties  or  that  are 
prohibitory  contained  in  the  policy.  Thus,  where  the  policy  pro- 
vided thatthe  insurers  should  not  be  liable,unless  the'loss  amounted 
to  seven  and  a  half  per  cent,  on  the  property  insured,  it  was  held 
that  the  burden  was  upon  the  plaintiff  to  show  that  it  amounted 
to  that  sum.*  So,  when  a  policy  upon  a  vessel  contained  a  clause 
"  prohibited  from  all  guano  islands  except  Chinchas,"  it  was  held 
that  the  assured  must  show  that  there  had  been  no  breach  of  the 
warranty  on  his  part.^     But,  as  to  representations  merely,  the  bur- 


must  falsify  it.  Ludlow  v.  Union  Ins.  Co.,  2  S.  &  K.  (Penn.)  119.  The  insured 
is  required  merely  to  prove  jmrna  facie  compliance.  If  a  breach  is  relied  on, 
the  insurer  must  establish  it.  Sioick  v.  Home  Life  Ins.  Co.,  2  Dill.  (U.  S.  C.  C.) 
160;  Hachraid  v.  Ins.  Co.,  2  id.  166,  n. 

^  Wilson  V.  Hampden  F.  Ins.  Co.,  4  E.  I.  159.  The  party  who  holds  the  affirm- 
ative of  the  issue  mxist  sustain  it.  Rogers  v.  Traders'  Ins.  Co.,  6  Paige's  Ch. 
(N.  Y.)  583. 

2  Fletcher  v.  New  York  Life  Ins.  Co.,  14  Fed.  Rep.  84a 

°  LyncJiburg  Fire  Ins.  Co.  v.  West.  76  Va.  575. 

*  Merchants'  Ins.  Co.  v.  Wilson,  2  Md.  217. 

'  WTieton  v.  Albany  City  Ins.  Co.,  109  Mass.  24.    See  also,  on  general  question. 
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den  is  upon  tlie  insurer,  not  only  to  prove  their  falsiti/,  but  also 
their  materiality.^ 

Some  apparent  conflict  exists  in  the  cases,  but  it  will  be  found 
that  really  there  is  none,  as  in  the  cases  where  it  is  seemingly  held 
that  the  burden  is  upon  the  insurer  to  prove  a  breach  of  the  war- 
ranty, the  rule  applied  to  representations  and  not  to  warranties,^ 
or  that  the  cases  were  decided  in  inferior  courts,  and  have  not 
been  sustained  by  the  higher  cjsurts.^  It  is  not  only  the  duty  of 
the  assured  to  show  prima  facie  performance  of  all  conditions 
precedent,  but  he  also  takes  the  burden  of  proving  a  loss  by  some 
one  of  the  perils  insured  against.*  If  the  policy  is  "  on  account 
of  whom  it  may  concern,"  he  must  also  show  that  it  was  intended 
to  cover  his  property,  and  that  he  had  an  insurable  interest 
therein.^  A  person  suing  upon  a  parol  agreement  to  insure  takes 
the  burden  of  establishinsr  the  contract.^ 


Hoffman  v.  Western  M.  &  F.  Ins.  Co.,  1  La.  An.  216  ;  Young  v.  Pacific  Mut.  Ins. 
Co.,  2  Jones  &  Spencer  (N.  T.  Sup.  Ct.)  321  ;  Mallory  v.  Comrl.  Ins.  Co.,  9  Bos. 
(N.  T.)  101  ;  Lea  Ins.  Co.  v.  Fowler,  21  Wend.  (N.  Y.)  600  ;  Cory  v.  Boylstonlns. 
■Co.,  107  Mass.  140. 

1  Camphell  v.  N.  E.  Mut.  Life  Ins.  Co.,  ante  ;  Catlin  v.  Springfield  F.  Ins.  Co., 

1  Sum.  (U.  S.)  435  ;  Clark  v.  Hamilton  Ins.  Co.,  9  Gray  (Mass.)  148  ;  Hollomanx. 
Life  Ins.  Co.,  1  "Woods  (C.  C.  U.  S.)  674  ;  Wilson  v.  Hampden  Ins.  Co.,  4  K.  I. 
151 ;  N.  T.  Life  Ins.  Co.  v.  Graham  2  Duv.  (Ky.)  506  ;  Lenon  v.  Peoria  M.  &  F. 
Ins.  Co.,  28  III.  235  ;  Jones,  Manufg.Co.  v.  Manuf.  etc.,  Ins.  Co.,  8  Cush.  (Mass.) 
82.     Fraud  must  be  proved  by  him  who  alleges  it.     Oliver  y.  Mut.  Comrl.  Ins.  Co., 

2  Curtis  (XJ.  S.  277.  Therefore  if  fraudulent  concealment  of  material  facts  is  relied 
on,  the  insurer  must  establish  the  defense.  Ins.  Co.  v.  Folsom,  18  Wall.  (U.  S.) 
237  ;  Franco  v.  Nautsch,  6  Tryw.  401  ;  and  the  same  is  true  as  to  misrepresenta- 
tions. Kingsley  v.  N.  E.  Mut.  F.  Ins.  Co.,  8  Cush.  (Mass.)  392  ;  Tidmarsh  v. 
Washington,  etc.,  Ins.  Co.,  4  Mas.  (U.  S.)  489  ;  Clark  v.  Hamilton  Mut.  Ins.  Co., 
9  Gray  (Mass.)  148  ;  Trenton  Mut.  Life  Ins.  Co.  v.  Johnson,  24  N.  J.  L.  576  ;  Boss 
V.  Hunter,  4  T.  K.  33 

2  Underhill  v.  Agawam  Ins.  Co.,  6  Cush.  (Mass.)  441  ;  Catlin  \.  Springfield  F. 
Ins.  Co.  1  Sum.  (U.  S.)  485  ;  Bitter  v.  Sun  Mut,  Ins.  Co.,  40  Mo.  40  ;  Sheldon  v. 
Logan,  Fac.  Dec.  (Sc.)  520. 

»  Swick  V.  Home  Life  Ins.  Co.,  2  Dill.  C.  C.  (U.  S.)  160  ;  Holloman  v.  Life  Ins. 
Co.,  1  Woods  (U.  S.)  674. 

*  Heebner  v.  Cincinnati  Eagle  Ins.  Co.,  10  Gray  (Mass.)  131  ;  Tobin  v.  Norwich 
City  Ins.  Co.,  ante. 

5  Steele  v.  Franl  lln  Ins.  Co.,  17  Penn.  St.  290  ;  De  Bolte  v.  Penn.  Ins.  Co.,  4 
Whart.  (Penn.)  68. 

"  Smith  V.  State  Ins.  Co.,  58  Iowa,  487 
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To  explain  ambiguities. 

Sec.  537.  Whenever  there  is  a  latent  ambiguity  in  the  policy, 
so  that  the  instrument  cannot  be  construed  from  anything  con- 
tained therein,  parol  evidence  is  admissible  to  explain  the  same,  as, 
where  the  policy  applies  equally  well  to  either  of  two  subjects,  to 
show  which  was  intended  to  be  covered  by  the  parties ;  ^  so  where 
the  term  of  insurance  is  indefinite,  what  term  was  intended ;  ^  so 
where  a  policy  covers  a  stock  of  merchandise,  whether  it  is  usual 
in  connection  with  such  stocks,  to  keep  certain  prohibited  articles ;  ^ 
or  that  the  insurer  knew  that  certain  prohibited  articles  were  kept 
by  the  assured ;  *  or  what  was  intended  by  certain  words  used  in 
the  policy,  where  their  meaning,  as  applied  to  the  subject-matter, 
is  doubtful,  as,  where  a  policy  covers  a  dwelling-house  and  wood- 
■shed  that  a  certain   building,  in  part  used  for  a  carriage-house, 


1  Beatty  v.  Lycoming  Ins.  Co.,  52  Penn.  St.  456  ;  Lycoming,  etc.,  Ins.  Co.  v. 
Sailer,  67  id.  108.  In  Burr  v.  Broadway  Ins.  Co.,  16  Jf.  Y.  267,  a  policy  covered 
a  three  aud  a  half  story  brick  building,  slate  roof,  coped,  occupied  as  a  patent 
<ordage  manufactory,  situate  No.  west  corner  of  First  and  South  Eighth  street?, 
Williamsburgli,  etc.,  and  on  main  shafting  and  fixtures,  $1,000;  aud  on  lignum 
vitje  in  the  cellar  of  said  building,  $1,000.  The  evidence  showed,  that  at  the  time 
the  insurance  was  made.  Insured  owned  two  bricli  buildings,  each  on  the  opposite 
■corners  of  South  Eighth  and  First  streets,  one  of  which  was  occupied  as  a  patent 
cordage  factory,  the  other  as  a  block  factory.  Both  were  on  westerly  corners  of 
South  Eight  and  First  streets.  The  cordage  factory  was  the  southwesterly  corner, 
the  block  factory  on  the  northwesterly  corner.  The  building  which  contained  the 
lignum  vitse  and  shafting  was  burned  ;  the  block  factory  was  saved.  The  defend- 
ant contended  that  the  two  letters  "  No,"  preceding  the  words  "West  corner  of 
First  and  South  Eighth  streets,"  were  an  abbreviation  of  the  word  north,  and  being 
so  read,  the  block  factory  was  the  building  insured.  Held,  a  latent  ambiguity 
raised  by  extrinsic  evidence,  presented  by  the  fact  that  there  were  two  buildings  on 
west  corners  of  First  and  South  Eighth  streets,  alike  in  every  respect  except  the 
cellars,  both  the  property  of  the  insured  ;  hence,  extrinsic  evidence  was  admissible 
to  remove  the  ambiguity,  and  for  that  purpose  it  was  proper  to  prove  what  took 
place  between  the  person  who  made  the  application  and  took  the  answers  ;  that 
the  word  "No."  could  not  be  regarded  as  an  abbreviation  for  either  number  or 
north.    See  also,  Storer  v.  Elliott  F.  Ins.  Co.,  45  Me.  175. 

2  Lancey  v.  Phenix  Ins.  Co.,  56  Me.  562. 

8  Steinback  v.  LaFayette  F.  Ins.  Co.,  54  N.  Y.  90. 

»  Mayor  of  N.  Y.\.  N.  Y.  Exchange  F.  Ins  Co.,  3  Keyes  (N.  Y. )  436  ;  Viele  v. 
Germania  Ins.  Co.,  26  Iowa,  9.  In  Somers  v.  Atheneum  Ins.  Co.,  9  L.  C.  61,  the 
defendant's  agent  sent  a  diagram  of  the  premises  to  the  office,  in  which  the  build- 
ings were  represented  as  detached.  It  was  held  admissible  to  show  that  the  de- 
fendant's agent  visited  the  premises  before  the  risk  was  taken,  and  knew  the  real 
situation  of  the  buildings. 


1208  Evidence. 

and  in  part  for  storing  wood,  was  known  as  the  "  wood-shed."  ^ 
So  where  the  policy  is  issued  to  an  agent,  in  favor  of  an  un- 
named principal,  or  to  whom  it  may  concern,  to  show  who  was 
intended  as  the  assured.^ 

Where  a  defense  is  set  up  that  other  insurance  has  been  made^ 
contrary  to  the  conditions  of  the  policy,  evidence  is  admissible 
to  show  that  the  policies,  although  apparently  covering  the  same 
risk  and  interest,  in  fact  cover  different  risks,  or  different  inter- 
ests. Thus,  a  policy  covered  hulk  sides  belonging  to  M.  &  L.,  in 
a  certain  pork-house,  and  another  bulk  meat,  hams'  lard  and  mess 
pork,  in  the  same  building.  Subsequently,  while  both  policies- 
Avere  in  force,  an  indorsement  was  made  upon  the  latter  policy : 
"  The  above  risk  is  transferred  to  sides  and  shoulders  belonging 
to  J."  It  was  held  that  evidence  was  admissible  to  show  that 
the  two  policies  did  not  cover  the  same  risk.^ 

AVhen  a  policy  is  issued  in  a  wrong  name,  it  may  be  shown 
that  the  assured  is  also  known  by  that  name,*  or  that  a  policy 
issued  to  a  certain  firm,  was  intended  to  cover  the  interests  of  all 
persons  interested  in  the  firm.^  When  a  policy  is  issued  to  an 
agent  in  his  name,  the  insurer  knowing  that  it  is  for  the  benefit- 
of  the  real  owner,  the  real  owner  may  sue  upon  the  policy  or 
parol  evidence  is  admissible  to  ascertain  the  parties  intended  to 
be  insured  bj''  a  written  insurance  contract,  although  on  the  face 
of  the  contract  there  is  no  ambiguity  concerning  the  same.®    In 


1  Wliite  V.  Mutual  F.  Iiis.  Co.,  8  Gray  (Mass.)  566.  It  has  been  held  proper  to  show 
that  a  whole  story  of  a  building,  applied  to  a  particular  purpose,  although  divided 
by  partitions,  is  commonly  called  a  room.  Daniels  v.  Hudson  River  Ins.  Co.,  12 
Cush.  (Mass.)  416;  Storer  v.  Mliott  Ins.  Co.,  45  Me.  175. 

^  Cotlett  Y.  Pacific  Ins.  Co.  1  Wend.  (N.  Y. )  561;  Stephenson  v.  PiscataquaF. 
&  M.  Ins.  Co.,  54  Me.  55;  Bell  v.  Western,  etc.,  Lis.  Co.,  5  Rob.  (La.)  423.  So 
where  a  contract  to  insure  certain  property  hekl  by  the  plaintiff  "  in  store"  was. 
made,  but  no  policy  was  issued,  it  was  held  competent  to  show  for  whose  benefit 
the  insurance  was  made.     Strohn  v.  Hartford  F.  Ins.  Co.,  .33  Wis.  648. 

'Boots  V.  Cincinnati  Ins.  Co.,  IDis.  (Ohio)  183;  Planters'  Ins.  Co.  v.  Beford,  38 

Md.  382. 

^Dickson  v.  Lodge,  1  Starkie,  226;  Carruthers  v.  Shedden,  6  Tauut.  13. 

^  Carruthers  v.  Shedden,  ante. 

«  Daniels  v.  Citizens  Ins.  Co.,  5  Fed.  Eep.  428  ,■  Huntington  v.  Knox,  7  Cush  (Mass. )■ 
371 ;  Insurance  Co.  v.  Chase,  5  Wall  (U.  S.)  509;  Shawmut  Sugar  Boning  Co.  v. 
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a  case  before  the  United  States  Circuit  Court  the  Citizens'  Insur- 
ance Company,  a  corporation  of  Indiana,  doing  an  insurance  busi- 
ness at  Evansville,  in  that  State,  issued  an  open  policy,  to  its  own 
agents.  Drew  &  Bennett,  at  Evansville,  to  cover  all  risks  indorsed 
thereon,  or  certified  in  insurance  slips  to  be  covered  thereby.     It 
appointed  Hudson  &  Bro.,  of  Ohio,  to  solicit  and  obtain  risks  for  it 
in  the  latter  State,  and  to  avoid  the  laws  of  that  State  in  relation 
to  foreign  insurance  companies  doing  business  in  the  State,  issued 
slips  to  Hudson  &  Bro.  covering  such  property,  under  the  policy 
issued  to   its    agents   at  Evansville,  as   Hudson    &   Bro.   might 
agree  to  insure.     Hudson  &  Bro.  obtained  a  risk  from  the  plain- 
tiff, Daniels,  of  |2,500  upon  2500  bushels  of  salt,  then  in  a  barge 
towed  by  the  steamer  Robin,  and  received  the  premium,  f  45,  from 
Daniels  therefor.     The  insurance  company,  through  its  agents,. 
Hudson  &  Bro.,  issued  an  insurance  slip  certifying  that  Hudson 
&  Bro.  were  insured  in  the  property  therein  described  under  the 
policy  previously  issued  to  Drew  &  Bennett.     Hudson  &  Bro. 
had  no  interest  in  the  salt.     It  was  held,  that  Daniels  could  sue 
the  insurance  company  in  his  own  name  upon  the  insurance  con- 
tract, and  prove  by  parol  that  the  insurance  was  taken  out  for  his 
benefit ;  that  the  insurance  company  was  bound  to  know  what  its 
agents,  Hudson  &  Bro.,  knew,  and  could  not  set  up  their  want 
of  interest  in  the  property,  or  that  the   contract,   as  shown  by 
the  policy  and   the  insurance  slip,   was   not   legal    and   binding 
upon   them.      And    also    that    even    if   the    contract,    as   shown 
by  the  writings,  was  void  for  the  reason  that  Hudson  &  Bro., 
while  acting  for  the  insurance  company,  could  not  insure  them- 
selves, yet  that  Daniels  could  recover,  as  the  writings  and  the 
parol   proof   showed    an    agreement    to    insure   Daniels,   which 
was   valid   as   a  parol  contract   of  insurance.     Where,  in    order 
to  evade  the  laws  of  Ohio,  an  insurance  company  issued  an  open 
policy  to  its  general  agents  to  cover  all  risks  indorsed  thereon  or 
certified  to  be  covered  thereby,  and  its  local  agents  in  Ohio  placed 
insurance  which  was  covered  by  said  policy,  but  which  ran  in  their 


Hampden  Ins.  Co.,  12  Gray  (Mass.)  540;  Bider  v.  Ocean  Ins.  Co.,  20  Pick  (Mass.)> 
259;  Archangel  v.  Thompson,  2  Camp.  620;  Thompson  v.  Railroad  Co.,  6  Wall 
(U.  S.)  137;  Insurance  Co.  v.  Wilson,  6  Ohio  St.  561;  Anson  v.  Winneshiek  Ins. 
Co.,  23  Iowa,  85;  Belief  Ins.  Co.  v.  Eggleston,  96  U.  S.  574;  Sanborn  v.  Fireman's. 
Ins.  Co.  16  Gray  Mass.  448. 
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own  names,  it  was  held,  that  the  party  actually  insured  could  show 
by  parol  that  the  insurance  was  taken  out  for  his  benefit,  and 
could  maintain  an  action  in  his  own  name  against  the  insurance 
company  for  the  amount  of  insurance  in  case  of  loss.  So 
parol  evidence  is  admissible  to  show  that  the  premium  has 
been  paid,  or  that  credit  therefor  has  been  given,^  or  that 
pre-payment  was  waived,^  and  in  order  to  establish  a  waiver, 
by  showing  that  the  company  usually  delivered  policies  without 
requiring  the  premium  to  be  pre-paid,^  and  generally,  where  there 
is  any  ambiguity,  to  discover  the  real  intention  of  the  parties.* 

When  an  insurer  accepts  an  application  to  renew  a  policy,  and 
issues  a  receipt  without  payment  of  the  premium,  relying  upon  the 
representations  of  the  agent  that  the  assured  is  responsible,  and 
sends  it  to  the  agent,  holding  him  responsible  for  the  premium,  it 
is  a  waiver  of  pre-payment,  and  a  valid  contract  to  insure  is 
hereby  created.^ 

Where  a  policy  covers  a  building  and  its  contents.^  as  a  woolen 
mill  and  contents  evidence  is  admissible  to  show  what  the  con- 
tents were.  In  a  recent  case  in  New  Hampshire,'^  under  such  a  policy 
it  was  insisted  by  the  defendants  that  parol  evidence  was  not  admis- 
sible to  show  what  the  "  contents  "  of  the  mill  were.  But  the  court 
held  otherwise  Bingham  J.,  saying.  "  The  contents  of  the  mill  were 
insured,  but  if  no  resort  to  parol  evidence  can  be  had  to  ascertain 
what  they  were,  this  part  of  the  insurance  may  be  void  for  uncer- 
tainty "  Woolen  mill  and  contents  "  is  a  general  description  which 
refers  to  extrinsic  objects  and  circumstances  that  make  it  necessary 


^Daniels  v.  Citizens  Ins.  Co.,  10  Biss.  (U.  S.  C.  C.)  116. 

^Pino  V.  Merchants'  Mut.  Ins.  Co.,  19  La.  An.  214;  Miss.  Valley  L.  Ins.  Co.  v. 
Nej/land,  9  Bush.  (Ky. )  430;  La.  Societe  v.  Morris,  24  La.  An.  347;  Heaton  V.Man- 
hattan F.  Ins.  Co.,  7  E.  I.  502;  Ins.  Co.  v.  Colt,  20  "Wall.  (U.  S.)  560. 

^SimsY.  State  Ins.  Co.,  47  Mo.  54;  Joliffev.  Madison,  etc.,  Ins.  Co.,  39  Wis. 
14;  Dayton  Ins.  Co.,  v.  Kelly,  24  Ohio.  St.  345;  Lycoming  Ins.  Co.  v.  Schallenber- 
ger,  4A  Penn.  St.  259;  Bowman  v.  Agricultural  Ins.  Co.,  2  T.  &.  C.  (N.  T.)  261; 
Sheldon  v.  Atlantic  Ins.  Co.,  26  N.  Y.  460. 

*  Pino  V.  Ins.  Co.,  ante;  Baxter  v.  Massasoit  Ins.  Co.,  13  Allen  (Mass.)  320. 

^Stacey  v.  Franklin  Ins.  Co.,  2  W.  &  S.  (Penn.)  506;  Lawrences.  Sebor,  2  Caines 
<lSr.  T.)  203. 

^Planters'  Ins.  v.  Bay,  52  Miss.  325. 

'  Wheeler  v.  Traders  Ins.  Co.  1  N.  E.  Kep.  318. 
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to  resort  to  parol  evidence  to  prove  the  existence  of  the  facts  by 
which  alone  the  property  insured  can  be  ascertained  and  identified. 
Such  evidence  is  competent  to  enable  the  policy  to  be  applied  to 
the  subject-naatter.^  Policies  issued  upon  buildings  "and  con- 
tents "  should  be  discouraged  by  insurance  companies,  as  they  open 
up  against  them  liability  for  goods  or  property,  which  they  never 
intended  to  insure,  but  having  elected  to  issue  such  a  policy,  it  is 
preposterous  to  insist  that  the  policy  shall  be  inoperative,  be- 
cause the  assured  cannot  be  permitted  to  show  what  the  contents 
of  the  building  in  fact  were.  This  is  precisely  one  of  that  class  of 
ambiguities  which  parol  evidence  is  always  admissible  to 
explain. 


1  Woods  V.  Sawdon,  4  Gray  (Mass.)  322;  Webster  v.  Atkinson,  4  N.  H.  21;  Bar- 
num.  V.  Fire  Ins.  Co.,  97  K.  Y.  188.. 
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CHAPTER  XXIII. 

MUTUAL    INSUKANCE. 

Sec.   538.  Peculiar  features  of. 

Sec.   539.  Liability  beyond  amount  of  note. 

Sec.  540.  Premium  notes. 

Sec.  541.  Character  of  premium  notes — Liability  on. 

Sec.  542.  Waived  of  Forfeiture. 

Peculiar  features  of. 

Sec.  538.  The  distinction  between  mutual  and  stock  insur- 
ance is  that  in  the  former  the  assured  become  members  of  the- 
company,  and  stand  in  the  relation  of  assured  and  insurers  to  each 
other,  and  liable  to  contribute  to  the  loss  of  each  member,  as  well 
as  to  their  own,  to  the  extent  of  the  premium  note  given  by  them, 
while  in  stock  companies,  upon  payment  of  the  sum  named  as  the 
premium,  the  company  alone  assumes  the  risk.  It  often  happens^ 
that  mutual  companies  combine  both  features,  and  give  their  cus- 
tomers the  choice  of  becoming  members  of  the  company,  or  of 
paying  a  gross  sum  for  insurance,  without  assuming  any  further 
liability.  In  the  latter  case,  the  assured  does  not  become  a  mem- 
ber of  the  company,  and  is  not  liable  to  contribute  to  the  losses  of 
others.^  When  a  premium  note  is  given,  and  the  assured  becomes 
a  member  of  the  company,  he  is  held  chargeable  with  notice  and 
knowledge  of  the  provisions  of  the  charter  and  by-laws  of  the 
company,  and  is  bound  thereby,^  but  he  is  not  affected  by  by-laws 


Illinois  F.  Ins.  Co.  v.  Stanton,  57  111.  .354. 

^Mutual  Ass'n  v.  Korn,  7  Cr.  (U.  S.)  396.  When  a  party  takes  out  a  policy  in  a 
mutual  insurance  company,  and  the  contract  is  complete,  he  at  once  becomes  a. 
member,  and  is  bound  by  the  rules  and  provisions  of  the  charter  and  by-laws  of  the 
company,  and  he  is  presumed  to  have  knowledge  of  them  all.  Mitchell  v.  I/ycoming 
Ins.  Co.,  51  Penn.  St.  402;  Simreal  v.  Dubuque  Lis.  Co.  18  Iowa,  319;  Coles  \. 
Iowa  State  Ins.  Co.,  id.  425;  ^Valshv.  JEtna  Life  Ins.  Co.,  30 id.  133.  While  the 
charter  and  by-laws  are  explicit  in  requiring  payment  of  the  interest  on  the  deposit 
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subsequently  adoptedj  particularly  if  tliey  conflict  with  the  char- 
ter or  the  policy .1  The  fact  that  a  mutual  company  has  accepted 
a  risk  and  made  a  policy  thereon,  which  has  not  been  delivered, 
something  still  remaining  for  the  assured  to  do  before  he  becomes 
a  member,  does  not  fix  the  liability  of  the  company  for  a  loss 
■occurring,  before  the  assured  had  become  liable  to  contribute  to  a 
loss  ^  nor  can  a  company  be  made  liable  for  a  loss  occurring  during 
the  pendency  of  an  application  for  insurance,  where  the  company 
has  not,  under  the  circumstances  been  guilty  of  negligence  in  re- 
jecting it.^ 

Liability  beyond  amount  of  note. 

Sec.  539.  Whether  the  members  of  a  mutual  company  are  liable 
heyond  the  amount  of  their  premium  notes,  for  losses,  will  depend 
Tipon  the  provisions  of  the  charter,  but,  in  any  event,  there  is  no 
such  liability  until  the  premium  notes  are  exhausted.* 

^Fremium  notes. 

Sec.  540.  Whether  a  premium  note  is  valid  or  not,  will  de- 
pend upon  the  question  whether  the    policy  ever  attached,  or 


note,  at  or  before  a  fixed  and  definite  time,  tlie  contract  of  insurance  has  reference 
to  the  time  thus  expressly  designated,  and  the  member  is  bound  to  take  notice  of  it 
at  his  peril.  Although  there  may  be  a  habit  or  usage  of  the  company  to  give  notice 
to  the  members,  of  the  amount  of  the  annual  interest,  and  the  time  of  payment; 
yet  if  no  obligation  to  give  such  notice  is  created  by  the  charter  or  by-laws  of  the 
company  there  is  nothing  in  such  habit  or  usage  that  could  impose  such  a  duty  upon 
the  company,  with  the  consequence  of  making  the  notice  a  condition  precedent  to 
the  right  of  the  company  to  receive  the  interest  on  the  premium  note,  according  to  the 
contract  of  insurance.  The  company  is  under  no  obligation  to  give  such  notice,  and 
assumes  no  responsibility  in  giving  it.  The  duty  of  the  assured  to  pay  at  the  day  is  the 
same,  whether  notice  be  given  or  not.  Thompson  v.  Knickerbocker  Ins.  Co. ,  104 
U.  S.  252.  And  even  if  a  dividend  of  profits  were  declared  in  favor  of  the  policy 
holder,  unless  expressly  made  applicable  to  the  payment  of  the  annual  interest  on 
his  premium  note,  the  insurance  company  would  neither  be  bound  nor  Justtfied,  in 
the  absence  of  the  assent  or  request  of  the  insured,  in  so  applying  the  dividend. 
Wheeler  v.  Connecticut  Ins.  Co.,  82  N.  Y.  543.  Mutual  F.  Ins.  Co.  v.  Miller 
Lodge  of  Odd  Fellows,  58  Md.  46.3. 

liV.  S.  Mut.  Ins.  Co.  V.  Budd,  45  N.  H.  292. 

^Schofferv.  Lehigh  Co.  etc.,  Ins.  Co.,  89  Penn.  St.  296. 

'^Barp  V.  Granger's  Mu.  F.  Ins.  Co.,  49  Md.  307. 

*  Com.  V.  Monitor  Mut.  F.  Ins.  Co.,  112  Mass.  150. 
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whether  the  company  or  its  agent  were  guilty  of  fraud  in  procur- 
ing it,i  as  a  -policj  that  is  invalid  does  not  furnish  a  legal  con- 
sideration for  the  note.  But  the  fact  that  the  company  was  in 
fact  insolvent  when  the  policy  issued,  does  not  invalidate  the 
note,  if  the  officers  and  agents  were  ignorant  of  the  fact.^ 
If  the  policy  ever  attached,  the  note  is  valid,^  but  the  fact  that 
a  note  was  given,  and  a  policy  made,  does  not  fix  the  liability 
of  the  maker,  the  policy  must  have  been  delivered,  or  at  least  ac- 
cepted, or  the  note  is  inoperative.*  The  policy  must  have  at- 
tached, and  if  it  never  became  operative  as  an  indemnity,no  por- 
tion of  the  premium  is  collectable.^ 

Generally  the  liability  of  the  company  is  conditional  upon  the 
payment  by  the  assured  of  the  premium  note  from  time  to  time  as 
called  for  and  a  condition  in  a  policy  providing  that  the  failure  of 
the  insured  to  pay  a  premium  note  when  it  falls  due  will  relieve 
the  insurer  from  liability  from  any  loss  occurring  diiring  such  de- 
fault, is  not  unreasonable,  or  contrary  to  public  policy,  and  unless 
such  condition  is  waived  or  rescinded  by  the  insurer,  the  non- 
payment of  the  note  at  the  stipulated  time  involves  a  forfeiture  of 
the  policy.^  To  excuse  the  non-performance  of  such  condition,  it 
must  appear  that  performance  could  not  by  any  means  have  been 
accomplished :  and  where  the  insured  dies  before  the  maturity  of 
the  premium  note,  and  payment  thereof  could  have  been  properly 
made  by  some  one  beneficially  interested  in  the  policy  and  in  the 
performance  of  its  conditions,  such  person  cannot  be  relieved  from 


'^Lynny.  Burgoyne,  13  B.  Mon.   (Ky.)  400;  Russell  w  De  Grand,  15  Mass.  35. 

^Lester  v.    Webh,  5  Allen  (Mass.)   569;  Alliance  Ins.   Co.  v.  Swift,  10  Cusli. 
(Mass.)  433;  Sterlinq  v.  Mercantile  Ins.  Cu.,  32  Penn.  St.  75. 

^Atlantic  Ins.  Co.  v.  Goodall,  25  X.  H.  369. 

^  Heal  Estate  Ins.  Co.  v.  Roessle,  1  Gray  (Mass.)  336. 

^  Homer  v.  Dorr,  10  Mass.  26;  Merchants'  Ins.  Co.  v.  Clapp,  11  Pick.  (Mass.)  56< 

^  Critchett  v.  Am.  Ins.  Co.,  53  Iowa,  404;  Mclntyre  v.  Michigan  State  Ins.  Co.  17; 
N".  W.  Rep'r,  781 ;  Shakey  t.  Ilawkeye  Ins.  Co.,  44  Iowa,  540;  Garlick  v.  Mississippi 
Valley  Ins.  Co.,  id.  5.53;  Greeley  v.  Iowa  State  Ins.  Co.,  50  id.  86;  Williamsy. 
Albany  City  Ins.  Co.,  19  Midi.  451;  JVew  York  Life  Ins.  Co.,  Statham,  93  U.  S. 
24;  Wheeler  v.  Conn.  Mat.  Life  Ins.  Co.,  82  N".  T.  .543;  Klein  v.  Ins.  Co.,  104 
IT.  S.  88. 
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the  consequences  of  his  default.^  In  a  Kansas  case,^  D.  took  out 
an  insurance  policy  upon  a  dwelling-house,  occupied  by  himself 
and  family,  and  other  exempt  property,  insuring  against  loss  by 
fire  and  lightning,  and  in  consideration  gave  a  premium  note,  due 
December  1, 1883.  It  was  stipulated  in  the  policy  in  substance 
that  in  default  of  punctual  payment,  the  policy  should  be  forfeited. 
He  died  on  August  28,  1883,  leaving  a  widow  and  children,  who 
continued  to  occupy  and  use  the  insured  property.  On  December 
21,  1883,  when  the  premium  note  was  due  and  unpaid,  the  pro- 
perty was  destroyed  by  fire.  It  was  held,  that  the  insured  pro- 
perty being  exempt,  vested  in  the  widow  and  children  of  the 
deceased,  and  that  the  interest  in  the  insurance  policy  devolved 
upon  them ;  and  in  case  of  loss,  where  there  was  no  default,  the 
insurance  money  would  accrue  to  them,  and  would  not  become 
assets  of  the  estate  of  the  deceased,  nor  subject  to  distribution 
under  any  law  of  the  State.  As  the  widow  and  children  were 
beneficially  interested  in  the  contract  of  insurance,  and  they  alone 
could  be  affected  by  the  non-performance  of  the  conditions  of  the 
contract,  it  was  their  duty  to  have  paid  the  premium  note,  and 
failing  in  that  they  cannot  avoid  the  consequences  of  non-payment. 

A  policy  cannot  be  forfeited,  even  in  a  mutual  company  which 
has  authority  to  levy  assessments  except  when  and  as  to  matters, 
for  which  special  provision  to  that  effect  is  made  in  the  policy. 
Thus  when  a  policy  in  a  mutual  company  contained  no  provision 
for  its  forfeiture  for  non  payment  of  assessments  it  was  held  that 
the  policy  could  not  be  forfeited  upon  that  ground.  The  violation 
of  an  obligation  independent  of  the  contract,  does  not  affect  the 
policy.^ 

In  a  Michigan  case  the  charter,*  of  a  mutual  insurance  company 
provided  that,  if  a  member  did  not  pay  his  assessments  within 
thirty  days  after  demand,  his  insurance  might  be  suspended  by  the 
secretary  or  board  of  directors  ;  but,  if  suspended  by  the  secretary, 
appeal  might  be  made  to  the  board  of  directors  when  in  session. 


'  Beebe  v.  Johnson,  21  Wend  (N.  T.)  500;  Wlieeler  v.  Conn.  Mut.  Life  Ins.  Co.,  82 
N.  Y.  543;  Evans  v.  United  States  Life  Ins.  Co.,  64  id.  305;  Roehner  y.  Knicker- 
bocker Life  Ins.  Co.,  63  id.  160. 

2  Continental  Ins.  Co.  v.  Baly,  33  Kans.  601. 

'  Sanford  v.  California  Farmers  etc.  Ins.  Co.  63  Cal,  547. 

^Olmstead  v.  Farmer's  Mu.  F.  Ins.  Co.,  50  Mich.  200. 
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It  was  held  that  such  forfeiture  could  not  properly  be  im- 
posed as  an  ex  parte  result  of  mere  default  in  payment,  and 
without  giving  the  assured  an  opportunity  for  hearing.  It  was 
also  held  that  an  insurance  company  is  estopped  from  claiming 
that  the  right  of  a  policy-holder  is  already  suspended  if  its  con- 
tinued existence  by  notifying  him  that  the  policy  "is  nowliable-to 
immediate  suspension  "  unless  prompt  attention  is  given  to  the 
notice  when  the  charter  and  by-laws  of  a  mutual  company  re- 
quired interest  on  the  deposit  notes  of  members  to  be  paid  annu- 
ally on  or  before  the  day  of  the  annual  business  meeting  of  the 
company,  and  provided  that  the  company  would  not  pay  any  loss 
occurring  while  the  member's  interest  was  due  and  unpaid  it  was 
held  that  in  case  of  such  a  loss,  no  recovery  could  be  had,  and  that 
it  made  no  difference  that  the  plaintiff  had  not  received  the  cus- 
tomary notice,  stating  the  amount  of  interest  payable,  and  the 
time  when  due,  nothing  in  the  charter  or  by-laws  requiring  the 
company  to  give  such  notice.  Neither  could  profits  accrued  on 
plaintiff's  policy  be  considered  to  pay  the  interest,  the  by-laws 
providing  that  such  profits  shall  be  calculated  annually  and  credited 
to  the  member,  but  dividends  declared  only  every  ten  years.^ 

When  a  policy  in  a  mutual  company  expressly  provides  that 
if  the  premium  note,  or  an  assessment  thereon  is  not  paid  within 
sixty  days  after  maturity  the  policy  shall  thereby  be  cancelled 
and  an  action  may  be  brought  to  recover  the  amount  of  the  note, 
the  bringing  of  an  action  for  the  amount  of  the  note  or  assessment 
does  not  reinstate  the  policy.^  But,  an  action  cannot  be  brought 
upon  a  premium  note  to  recover  premiums  accruing  after  the 
policy  has  become  void  by  reason  of  the  breach  of  some  condition.^ 

The  maker  of  a  premium  note  given  to  a  mutual  company  for 
the  nominal  premium  upon  an  open  policy  executed  to  cover  such 
risks  as  may  be  afterwards  indorsed  thereon  is  liable  to  the  com- 
pany on  such  note  only  to  the  amount  of  the  actual  premiums 
upon  risks  assumed  by  the  company  and  indorsed  thereon.     Thus 


1  Mutual  Fire  Ins.  v.  Miller  Lodge,  58,  Md.  463. 
^Shakey  v.  Hawkey e  Itis.  Co.  44;  Iowa  540. 
^Mutual  Assurance  Co.  v.  Hall  29  Gratt  (Va.)  612. 
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where  a  premium-note  for  an  open  policy  is  given  after  the  organ- 
ization of  tire  plaintiff  corporation,  and  after  applications  for  in- 
surance to  the  amount  required  by  its  charter  to  authorize  the 
issuing  of  policies,  by  one  of  the  original  subscribers,  who  had  paid 
his  former  note,  given  for  the  purpose  of  starting  the  company  in 
business  and  for  the  better  security  of  those  concerned,  it  is  for 
the  jury  to  determine  whether  the  note  thus  subsequently  given 
is  for  an  ordinary  open  policy,  or  for  "the  better  security  of  those 
concerned."! 

Where  there  has  been  a  suspension  of  risk,  on  account  of  a 
failure  to  pay  an  instalment,  the  policy  revives  and  reattaches  on 
payment  of  the  premium  note,  whether  voluntary  or  enforced.  In 
such  case,  the  company  may  recover  the  full  amount  of  the  note, 
and  not  merely  such  part  as  would  bear  the  same  proportion  to 
the  full  amount  as  that  portion  of  the  period  of  the  risk  prior  to  the 
notice  of  default  bears  to  the  entire  period  covered  by  the  policy. 
Upon  payment  of  the  full  amount,  the  insured  becomes  the 
owner  of  a  paid  up  policy  for  the  remainder  of  the  original  term.^ 

If,  with  knowledge  of  an  act  of  forfeiture,  an  insurance  company 
makes  and  collects  assessments  on  premium-notes,  the  forfeiture 
of  the  policy  is  thereby  waived.^ 

Character  of  premium  notes — Liability  on. 

Sec.  541.  Stock  notes ;  that  is,  notes  given  to  assist  in  the  forma- 
tion of  the  company,  and  as  capital,  as  well  as  notes  given  for  pre- 
miums, that  are  not  subject  to  assessments,  are  absolute  obliga- 
tions and  negotiable,  and  may  be  sued  in  the  name  of  any  lona 
^cZe  holder.*  In  all  cases  where  the  notes  are  subject  to  assessments, 
the  assured  is  liable  upon  the  notes  in  the  manner  and  to  the  extent 
provided  b}'  the  charter,  or,  in  the  absence  of  charter  provisions, 
by  the  by-laws,  and  in  no  other  way.  If  the  charter  provides  that 
the  insurer  may,  at  its  option,  collect  the  entire  amount  of  the  pre- 
mium note,  of  course  it  may  do  so,  but  if  it  makes  the  note  pay- 
able by  way  of  assessments,  that  is  the  only  mode  in  which  pay. 
ments  can  be  required,  and   only  in  that   way,  when    assessments 

^ Maine,  etc.,  Ins.  Co.  v.  Stoclaoell,  67  Me.  382. 

'^American  Ins.  Co.,  v.  Klhik,  65  Mo.  78. 

^McKenzle  v.  Planters'  Ins.  Co.,  9  Heisk.  (Tenn.)  261. 

* Bhinehart  V.  Allegany  Ins.   Co.,  1  Penn.  St.   389;  Dana  v.  Munro,  38  Barb. 

<lSr.  Y.)  528;  Whitey.  UaUjU,  10  (N.  Y.)310;  Tuclcerman  y.  Brown,  38  N.  Y.  297. 
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are  necessary  to  meet  actual  losses,^  and  the  assessments  must  be 
restricted  to  losses  occurring  after  the  premium  note  was  given, 
and  if  it  includes  prior  losses,  it  is  void.^  The  liability  of  the  as- 
sured is  not  absolute,  but  contingent  upon  losses,  to  which  he  is 
liable  to  contribute ;  therefore,  in  order  to  recover  an  assessment, 
the  company  takes  the  burden  of  establishing  losses  to  which  the 
assured  is  bound  to  contribute,  and  the  necessity  of  such  assess- 
■  ment,  to  meet  such  losses.^ 

In  order  to  establish  losses,  at  a  basis  of  assessments,  the  com- 
pany need  not  prove  losses  in  fact,  in  the  first  instance,  but  its 
record  book  of  losses,  in  the  first  instance,  is  sufficient  for  that  pur- 
pose and  if  not  contradicted  is  sufficient  for  all  purposes.* 

The  company  is  bound  to  regulate  its  assessments  by  the  losses, 
actually  due,  and  must  impose  them  upon  all  the  premium  notes. 
If  any  are  intentionally  omitted  from  its  operation,  the  assessment 
is  void.^ 

Unless  so  provided  in  the  charter,  the  premium  note  does  not 
become  inoperative  upon  a  cessation  of  the  risk ;  but  the  assured 
remains  liable  thereon  during  the  entire  period  covered  by  his 
policy,^  even  though  the  company  declares  the  policy  void  for 
non-payment  of  assessments,  or  other  breach  of  conditions.'  All 
assessments  must  be  paid  within  the  time  prescribed  by  the 
charter  or  by-laws,  or  the  policy  becomes  void,  if  so  provided  id 
the  charter,  by-laws,  or  policy.^  In  all  cases,  the  charter,  by-laws 
and  policy  must  be  looked  to,  and  the  rights  of  the  parties  will 


1  Ins.  Co.  V.  Taft,  26  Ind.  240. 

^Long  Pond  Mut.  Ins.  Co.  t.  Houghton,  6  Gray  (Mass.)  177. 

^Pacific  Mut.  Ins.  Co.  v.  Guse,  40  Mo.  329;  American  Ins.  Co.  v.  Schmidt,  19 
Iowa,  .502;  Savar/e  v.  Medbury,  19  N.  T.  32;  Atlantic  Ins.  Co.  v.  Fitzpatrick,  % 
Gray  (Mass.)  279;  Bangs  v.  Gray,  12  N.  Y.  477;  Stair  v.  Wadleigh,  8  John  (N.  T.) 
124;  Bangs  v.  Duclcingfield,  18  N.  Y.  592. 

^People's  Ins.  Co.  v.  Allen,  10  Gray  (Mass.)  297. 

^  Marblehead,  etc. ,  Ins.  Co.  v.  Sayward,  3  Gray  (Mass. )  208. 

^ Marhlehead  Ins.  Co.  v.  Underwood,  3  Gray  (Mass).  210;  Iowa  etc.,  Ins,  Co.  v. 
Prosser,  11  Iowa,  115. 

'  Marblehead  Ins.  Co.  v.  Underwood,  ante. 

'  Blanch/ird  Y.  Atlantic,  etc.,  Ins.  Co.  3  N.  H.  9;  Hale  v.  Union  Mut.  F.  Ins. 
Co.  32id.  295. 
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depend  upon  the  provisions  or  conditions  thereof,  and  no  general 
rules  can  be  given  applicable  in  all  cases.  Necessarily  the  measure 
of  liability  is  to  be  determined  by  the  charter  and  by  the  con- 
tract. 

In  a  recent  Pennsylvania  case  ^  it  was  held  that  where  a  person 
is  induced  to  insure  in  a  mutual  company  through  fraudulent 
representations  of  the  agent,  such  fraud  is  a  complete  defense  to 
an  action  upon  the  premium  note  or  for  assessments  made  on  it. 
If  a  mutual  company  is  also  authorized  to  issue  policies  on  the 
cash  principle  to  others  than  its  members,  all  persons  insured  on 
that  principle  are  entitled  to  look  to  the  premium  notes  of  the 
company  as  representing  the  capital  of  the  company .^  Therefore 
as  was  held  in  the  case  last  cited,  wherever  a  person  so  insured 
has  suffered  a  loss  under  his  policy,  and  the  company,  in  order  to 
meet  the  same  inter  alia,  makes  an  assessment  upon  the  premium 
notes  of  its  members,  the  insured,  upon  failing  to  receive  the 
amount  due  him,  may,  after  reducing  his  claim  to  judgment,  and 
provided  that  the  company  still  remains  solvent,  issue  an  attach- 
ment execution  against  the  amount  of  unpaid  assessments  still  in 
the  hands  of  the  members,  and  against  the  amount  of  assessments 
collected  by  an  agent  of  the  company,  but  not  paid  over  by  him. 

It  seems  that  a  mutual  company  organized  to  do  business  upon 
the  mutual  plan  only,  may  legally  issue  policies  upon  the  cash 
plan,  and  such  contracts  are  held  not  to  be  ultra  vires? 

Waiver  of  Forfeiture. 

Sec.  542.  Where  an  insurance  company  has  notice  of  a  breach 
of  the  contract  wliich  would  avoid  the  same,  but  fails  to  cancel  the 
policy,  and  even  receives  an  assessment  on  the  plaintiff's  stock  in 
the  company,  on  account  thereof,  these  acts  amount  to  a  waiver 
of  the  breach.  There  could  scarcely  be  any  act  more  strongly  in- 
dicating the  continuance  of  a  policy,  after  the  breach  of  conditions 
thereon,  than  an  assessment.*     But  the  fact  that  an  assessment  is 


''■Lycoming  Ins.  Co.  v.  Woodworth,  83  Penn.  St.  223. 

2  Hays  V.  Lycoming  Ins.  Co.  98  Penn.  St.  184. 

2  Valley  Fire  Ins.  Co.  v.  Schinoff,  13  Phila  (Penn.)  515 

'  Viall  V.  Genesee  Ins.  Co.,  19  Barb  (N.  T. )  440  Joliffe  v.  Madison  M.  Ins.  Co.  39 
"Wis.  Ill;  Palmer  v.  St.  Paul  F.  &  M.  Ins.  Co.,  44  id.  201;  Osterloh  v.  Denmark, 
etc.,  Ins.  Co.  18  K.  W.  Eep.  479. 
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made,  but  not  paid,  does  not  amount  to  a  waiver.  Thus,  in  a  "New 
Jersey  case  ^  a  condition  annexed  to  a  policy  of  insurance  in  a 
mutual  company  provided,  that  upon  the  insured  failing  to  pay 
an  assessment  ordered  by  the  directors  within  a  specified  time, 
his  rights  as  a  member  of  the  company  should  be  forfeited  and 
the  policy  should  be  void.  It  was  also  therein  provided  that  in 
such  case  the  company  might  sue  for  and  recover  the  premium 
note,  and  if  the  whole  amount  thereof  was  received  the  policy 
should  stand  renewed  and  remain  in  force  for  the  term  limited 
therein.  A  by-law  gave  power  to  the  directors,  at  their  discretion, 
to  reinstate  a  policy,  lapsed  by  reason  of  failure  to  pay  an  assess- 
ment, by  receiving,  within  a  limited  time,  but  before  actual  loss 
the  assessment  with  a  penalty.  An  insured,  whose  policy  lapsed 
by  reason  of  failure  to  pay  an  assessment,  claimed  a  waiver,  on 
the  ground  that  the  company  had  subsequently  demanded  the 
assessment  and  offered  to  receive  it.  The  offer  contained  no  ex- 
press proposal  to  reinstate  the  policy.  It  was  held,  that  if  such 
a  proposal  could  be  inferred,  it  was  dependent  on  payment,  and 
no  payment  having  been  made  before  loss,  the  evidence  did  not 
tend  to  establish  a  waiver,  and  a  direction  to  the  jury  to  find  for 
the  defendant  thereon  was  not  erroneous. 

1  Ware  v.  Millville  F.  Ins.  Co.  45  N.  J.  L.  177. 
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ABANDONMENT: 

cannot  be,  in  case  of  fire  insurance,  unless,  1055. 

ACCEPTANCE  : 

of  risk  does  not  arise  from  delay  of  company  to  reject,  25. 

when  premium  has  been  paid,  rule,  25. 

binds  company,  when,  4&-52. 

see  New  England  Ins.  Co.  v.  Robinson,  49,  n.  2. 

policy  made,  but  not  delivered,  does  not  amount  to,  52,  53. 

once  made  cannot  be  withdrawn,  53. 

see  Eames  v.  Home  Ins.  Co.  53,  n.  1. 

Hallock  V.  Com.  Ins.  Co.  55,  and  n.  2. 

of  policy  by  assured,  effect  of,  8. 

only  prima  facie  evidence  of  assent  to  provisions  of  policy,  8. 

ACCEPTANCE  OF  RISK  : 

what  amounts  to,  49-58. 

by  mail,  relates  back  to  date  of  application,  46,  49-58. 

covers  loss  occurring  before,  but  after  application,  46,  47, 

ACCIDENTAL  USE  : 

does  not  invalidate  policy  when,  192. 
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ACTION  AT  LAW: 

how  far  adjastment  of  loss  is  binding  in,  1061. 

ACTIONS : 

limitation  of,  1020-1038, 

See  Limitation  of  Actions. Action  ttpon  Policy. 


ACTION  UPON  POLICY: 

condition  does  not  apply  to  actions  to  reform,  1034. 

rule,  when  the  contract  is  by  parol,  1025. 

when   adjustment  is   condition   precedent   to  right   of  action 

1080,  n.  1. 
appointment  of  receiver,  effect  of,  1025. 
recovery  limited  to  actual  loss,  1040,^ 
general  rule  as  to,  1040-1044. 
to  two  joint  owners,  when  one  has  parted  with  his  interest, 

1124,  1125. 
trover  lies  for  non  delivery  of  policy,  when,  1127. 
by  insurer  against  wrong-doer  occasioning  loss,  1120. 
remedies  in  equity,  1120. 
form  of  action,  1130. 

what  complaint  or  declaration  should  contain,  1130. 
policy  issued  to  two  persons,  renewed  to  one,  rule,  1120. 
issued  to  agent,  who  may  sue,  1120. 
when  provision  attaches,  1030,  n.  1. 
right  of  action  accrues  when,  1030,  n.  1. 
condition  waived,  how,  1031. 
waiver  may  be  implied,  1031. 

policy  issued  to  two,  may  be  sued  in  name  of  one,  when,  1120 
carrier  may  sue  for  whole  loss,  when,  1120. 
under  seal,  rule  as  to,  1121. 

rule  when  beneficiary  is  named,  1121. 

policy,  "in  case   of  loss  payable  to   B.  as  his  interest  shall 
appear,"  rule,  1121. 
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payable  to  mortgagee,  mortgagor  may  bring  when,  1122. 
provisions   of    policy,   relative  to   time   of    bringing,  binding, 

1117. 
effect  of  war  on,  1023. 
premature,  rule  as  to,  1024. 
what  is  commencement  of,  1025. 
delay  induced  by  insurer,  1028. 
who  may,  may  maintain,  1118. 
assignee,  when,  1118. 

iiule  when  property,  is  also  sold  to  assignee,  1119. 

policy  payable  to  whom  it  may  concern,  1119. 
against  insurer  who  elects  to  repair  or  rebuild,  but  unreasonably 
neglects  to  do  so,  1043. 

damages  recoverable  in  such  an  action,  1043. 

.  See  Remedies  upon  Polict. 

ADMINISTRATORS : 

have  insurable  interest  when,  690. 

ADJOINING  PREMISES: 

assured  not  responsible  for  changes  in,  310. 

ADJUSTER : 

of  insurer  may  waive  proofs  of  loss,  830. 

ADJUSTMENT  OP  THE  LOSS, 

how  ascertained,  1041. 

buildings,  1043. 

extent  of  insurable  interest,  1044. 

re-insurers,  1045. 

shifting  risks,  1046. 
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ADJUSTMENT  OF  THE  LOSS— Contimied. 

several  policies  covering  same  risk,  1046. 

other  insurance, and  limitation  of  liability,  1047. 

rule  when  insurer  bears  proportion  of  loss,  1048. 

assured  not  bound  to  keep  up  other  insurance,  1049. 

partial  loss — subsequent  total  loss,  1049. 

leasehold  interest,  1049. 

effect  of  adjustment,  1050.* 

contract  for  purchase,  1051. 

goods  raw,  wrought  and  in  process,  1052. 

total  and  partial  loss,  1053. 

conditions  of  average,  1053. 

payment  in  full,  1054. 

unauthorized  detention,  1054. 

assured  cannot  abandon  without  assent  of  insurers,  1055. 

ascertainment  of  damage  by  sale,  1056. 

saved  goods  not  to  be  sold,  1057. 

duty  of  assured  to  preserve  goods,  1057. 

arbitration,  1058, 

action  at  law,  1061. 


AFFIRMATIVE : 

warranties  are,  when,  444. 

See  Peomissoey  Waeeanties. 

AFTER  LOSS  : 

sale  of  premises  does  not  avoid  policy,  378. 

AGENTS: 

acts  of  not  binding  on  company  when,  234. 

power  of,  to  bind  company  by  parol  agreement  to  insure,  26. 

may  change  contract  of  insurance  when,  29. 

may  make  valid  contract  of  insurance  by  parol,  11  n. 
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AGENTS—  Continued. 

consenting  orally,  to  premises  being  vacant,  24. 
power  of  to  waive  prepayment  of  premium,  82. 
receipt  given  by  for  premium,  when  not  in  fact  paid,  effect  of  82 
company  liable  on  contract  by,  even  though,  not  informed  of 
application,  82. 

see  Fish  v.  Cottinett  83.  n.  1. 
contract  made  by  to  insure,  how  long  binding,  83. 
to  whom  policy  is  sent,  bound  to  deliver,  84. 

see  Hallock  v.  Com.  Ins.  Co.,  84.  n.  2 
delivery  of  policy  to  treated  as  delivery  to  assured,  when,  84. 
power  of,  to  waive  prepayment  of  premium  how  established,  76. 
power  of,  to  make  contracts  of  insurance  must  be  established  by 
plaintiff,  37,  44. 

see  Fleming  v.  Hartfort  F.  Ins.  Co.,  87  n  2. 
Perkins  v.  "Washington  Ins.  Co.,  37  n  3. 
secret  institutions  to,  not  to  take  certain  classes  of  risks,  effect 
of  37  n. 

see  Citizen's  Mut.  F.  Ins.  Co.  v.  Sortwell,  37  n. 
fact  that  person  signs   application  as  insurre,  does  not  estab- 
lish agency,  534. 
what  further  must  be  shown,  534. 
of  insurer  cannot  be  made,  of  assured,  535-588. 
insurer  must  have  been  misled  by  assured,  896-914. 
see  Roth  v.  City  F.  Ins.  Co.,  896. 

Beebe  v.  Hartford  Ins.  Co.,  896  n  1. 
company  bound,  when  false  answers  are  made  by  in  applica- 
tion 148. 
has  insurable  interest  when,  692. 

authority  of,  to  waive  prepayment  of  premium  established  how, 
74  «  6. 

see  Critchett  v.  Am.  Ins.  Co.,  74  n  6. 
knowing  of  other  insurance,  rule  804. 
verbal  consent  by,  to  other  insurance,  802. 
notice  to  former,  798. 
failure  of,  to  countersign  policy  does  not  invalidate  when,  287. 
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AGENTS— Continued. 

misstatements   by,  of  insurer,  will  not  defeat  policy,  when  9. 

also  n  2,  148. 
how  assured  may  escape  effect  of  9,  n  2. 
delivery  of  policy  by,  after  authority  is  revoked,  binding  an  in 

surer  84. 
policy  taken  in  name  of,  without  previous  authority,  320. 
limitations  upon  authority  of,  rules  as  to,  840-843. 
only  authorized  to  receive  and  forward  applications,  842. 
assured  must  establish  authority  of,  842  n., 
when  insurer  not  estopped  by  acts  of,  843. 

see  Messere.au  v.  Phcenix  Ins.  Co.,  843. 
assured  bound  by  apparent  powers  of,  843. 
filling  out  application,  company  bound  by  acts  of,  845. 

see  Clark  v.  Union  etc.,  Ins.  Co.,  846  n.  2. 
company  charged  with  knowledge  of,  when,  847  n.  1. 

see  Kowley  v.  Empire,  Ins.  Co.,  848,  849. 
exceptions,  849,  850. 
secret  limitation  of  agent's  powers,  850. 
may  waive  forfeiture  when,  850-855. 
may  waive  conditions,  851. 

see  Cone  v.  Magara,  Ins.  Co.,  851  n.  2. 

erase  conditions,  851. 

add  provisions,  851,  852. 

issue  policies  which  company  has  forbidden  him  to,  852. 

issue  policies  out  of  his  jurisdiction,  852. 

see  ^tna,  Ins.  Co.,  v.  Maguire,  853.  n.  1. 
Hartford  Ins.  Co.,  v.  Farnsh,  854.  n.  1. 
insurer  estopped  by  waiver  of  breach  of  condition  by,  when,  855, 
856,  863. 

see  Sherman  v.  Niagara,  F.  Ins.  Co.,  856. 
apparent  authority  of,  the  test,  857-863. 
knowing  of  other  insurance,  effect  of,  864^866. 
may  waive  proofs  of  loss,  866-870. . 
assured  must  establish  authority  of,  870. 
how  authority  may  be  shown,  870-873. 
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general  and  special,  distinction,  873-878. 

knowing  the  facts  relative  to  risk,  company  charges  with  knowl- 
edge, 901-914 

see  Mahev  v.  Hibernia,  Ins.  Co.,  901  n  1. 

Williamsburgh  City  F.  Ins.  Co.  v.  Carey,  901  n  1. 
Georgia  Home  Ins.  Co.  v.  Kinnier,  902  n  1. 
In  re  Universal  &c..  Ins  Co.,  903. 
Rathbone  v.  City  F.  Ins.  Co.,  904. 
McFarland  v.  Peabody,  Ins.  Co.,  905. 
James  River  Ins.  C.  v.  Merritt,  906. 
Peabody  &c.,  Ins.  Co.  v.  Hall,  906. 
Richmond  v.  Michigan,  Ins.  Co.,  912. 
mere  rumors  known  to  agent,  not  imputable  to  insurer,  914. 
notice  to,  notice  to  principal,  915. 
mistake  of,  imputable  to  insurer  916. 
rule  as  to,  916. 

see  .^tna  Ins.  Co.  v.  Olmstead,  916  n  4. 
being  informed  of  true  facts  as  to  title,  misstatement  of  in  policy 
does  not  defeat  recovery,  919. 

see  Longhurst  v.  Star  Ins.  Co.,  919. 
Hornthal  v.  Western,  Ins.  Co.,  919. 
Ins.  Co.  V.  Wilson,  919. 
no  implied  power  to  settle  loss,  when,  915. 
revocation  of  authority,  effect  of,  920. 
clerks  of,  powers,  921. 

see  Bodine  v.  Exchange,  Ins.  Co.,  921. 
firm  of  two  or  more,  925. 
death  of  one,  effect  of,  925. 
powers  and  functions  of,  822-833. 

see  Millville  F.  Ins.  Co.  v.  Mechanics  &c.  Ass'n.  823  n  2. 
apparent  powers  of,  822-833. 
cannot  bind  company  as  to  matters  in  which  the  assured  knows 

that  his  powers  are  restricted,  823  n  1. 
test  of  apparent  authority,  823,  824. 
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AGENTS— Continued. 

filling  application,  companies  possible  for  misstatements  of  facts 

by  him,  824  n  1—833. 
insurer  cannot  make  its  agent,  the  agent  of  the  assured  by  any 
provision  in  policy,  826 — 840. 

see  May  v.  Buckeye,  Ins.  Co.,  824  n  1. 
N.  E.  Ins.  Co.  V.  Schetteler,  825  n. 
Kausal  v.  Minnesota  &c.,  Ins.  Co.,  825  n. 
Masters  v.  Madison  Co.  Ins.  Co.,  833  n  2. 
Beebe  v.  Hartford  F.  Ins.  Co.,  826  n  1. 
Susquehanna  Mu.  Ins.  Co.  v.  Cusick,  828, 
parol  evidence  is  admissible  to  show  that  agent  filled  out  appli- 
cation and  knew  the  facts,  829. 
when  assured  colludes  with  agent  rule,  829. 

see  Am.  Mu.  F.  Ins.  Co.  v.  Huntzinger,  829. 
when  powers  of  agent  are  restricted,  830. 
with  general  powers,  830. 

adjuster  of  insurer  may  receive  proofs  of  loss,  830. 
may  waive  conditions  830. 

see  Atlantic  Ins.  Co.  v.  Carlin,  830. 
knowledge  of,  as  to  change  or  risk,  chargeable  to  company,  582. 
apparent  powers  of  illustration,  878-888. 
powers  must  be  shown,  888. 
no  presumption  as  to,  888. 
when  knowledge  of  estops  insurer,  889. 

see  Campbell  v.  Merchants  etc.  Ins.  Co.,  889  n  5, 
Manhattan  Ins.  Co.  v.  Ullman,  894. 
of  insurer,  knowledge  of  amounts  to  waiver  by  company  when,, 

207,  208. 
cannot  be  regarded  as,  of  assured,  207. 
paid  by  assured  for  special  service,  208. 

AGENT'S  REGISTER: 

fact  that  risk  is  not  entered  in,  does  not  tend  to  prove  that  con» 
tract  for  insurance  was  not  made,  43. 
see  Warren  v.  Ocean  Ins.  Co.,  43  n. 
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AGREEMENT : 

to  sell,  effect  of,  731. 

ALCOHOL: 

keeping  of  prohibited,  may  be  kept  when,  170. 

ALIENATION  : 

in  fact,  must  be  shown,  715. 

foreclosure,  sale  under,  effect  of,  716. 

sale  and  jjartial  payment,  effect  of,  718. 

mortgage,  when  avoids  policy,  719. 

special  conditions,  effect  of,  721-725. 

levy  and  sale  does  not  invalidate  policy  when,  725. 

sale  must  be  perfected,  725-728,  730. 

title  must  have  passed,  730,  736. 

of  part  of  insured  property,  rule,  730. 

agreement  to  sell,  effect  of,  731. 

judgment  liens,  not,  unless,  734. 

conveyance  and  re-conveyance,  737. 

sale  after  loss,  effect  of,  738. 

voidable  sale,  effect  of,  738. 

sale  by  one  joint  owner  to  another,  738. 

contract  of  insurance  personal,  695. 

sale  of  premises,  destroys  contract,  696. 

insurer  may  assent   to,  and  thus  keep   policy  on  fact,  696,697. 

effect  of  assent,  697. 

defeats  policy,  whether  so  provided  or  not,  698-703. 

what  amount  to  an,  700,  also  n  5,  701. 

conditional  sale  is  not,  700. 

mortgage  is  not,  701. 

void  sales,  effect  of,  703. 

assignment  for  benefit  of  creditors,  as  an,  703,  717. 

when  risk  is  shifting,  703. 
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ALIENATION—  Continued. 

does  not  avoid  policy  when,  704. 

when  it  does  avoid  policy,  705. 

special  provisions  in  policy  as  to,  706. 

policy    invalidated    by,     whether    involuntary    or    not,    707, 

707. 
bankruptcy  is  when,  707,  708. 
suspension  of  interest  under,  rule,  709. 
deed  and  mortgage  back,  eifect  of,  711. 
death  of  assured,  avoid  policy  when,  712. 
sale  of  interest  by  one  joint  owner  to  the  other,  effect  of,  738, 

748. 
sale  of  interest  by  one  partner  to  another,  788. 
dissolution  of  firm,  effect  of,  748. 
recovery  in  such  case,  750. 
special  provision   and  effects  off,  746. 


ALTERATION: 

of  policy  by  indorsement,  effect,  of  147. 
increase  or  change  of  risk, 
when  prohibited,  change  material,  per  se,  580. 
question  for  jurj-,  when,  580. 

court,  when,  581. 
effect  of  knowledge  of,  by  agent,  582. 
changes,  when  immaterial,  582. 
in  case  of  erection  of  new  buildings,  584. 
change  of  risk,  585. 

test  as  to  what  is  material,  in  case  of,  586. 
conditions  as  to,  not  extended  by  implication,  587. 
notice  need  not  be  given,  except  when  material,  588. 
does  not  invalidate,  unless  risk  is  increased,  589. 
change  of  tenant,  589. 
usages  relating  to,  effect  of,  588,590. 
conditions  relating  to,  597. 
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ALTERATION—  Continued. 

change  of  business,  598. 

lessening  risk  will  not  avoid  policy,  599. 

ordinary  repairs  not  a  material  alteration,  601-603. 

burden  of  proving  increase  of  risk  on  the  insurer,  603. 

when  material,  604-608. 

in  case  of  enlargement  of  building,  608-611. 

can  be  no  offset  of  benefits,  599. 


AMBIGUITY : 

rule  as  to  174^175. 

in  policy  may  be  explained  by  parol,  9  m  2. 


AMBULATORY  RISKS  : 

rule  as  to  place  of,  115-122. 
phaeton,  116. 
wagon,  118. 
mules,  120 
horses,  120  n  2. 
threshing  machine,  120. 
wearing  apparel,  119. 


APPORTIONMENT : 

of  risk,  essential  to  valid  contract  to  insure  when,  38  n  3. 
see  Kimball  v.  Lion  Ins.  Co.  38  n  3. 


APPLICATION 

stipulation  in  does  not  make  it  warranty,  353. 
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APPLICATION—  Continued. 

description  of  risk  a  warranty,  353-360. 

examination  of  risk  by  insurer  or  its  agent,  360. 

when  knowledge  of  agent  is  not  knowledge  of  insurer,  860. 

waiver  by  agent,  861. 

policy  must  clearly  adopt,  365. 

may  be  in  part  adopted,  370. 

made  subsequent  to  policy,  872. 

not  binding  unless  made  by  authority  of  assured,  372. 

policy  cannot  be  burdened  with  new  conditions,  874. 

endorsements  on  party  of  policy,  874. 

renewals,  subject  to  when,  378. 

mutual  policies,  rule  as  to,  375. 

when  interest  of  assured  must  be  stated,  875. 

void  in  part,  void  in  toto — Exceptions,  382-893. 

concealment  or  misrepresentation  of  matters  known  to  insurer, 

898. 
oral,  394. 

incumbrances,  375. 
representations  or  warranties,  398. 
defective  plan  of  premises,  399. 
answers  must  be  true,  400. 

insurer  may  rely  on  statements  of  assured,  400. 
statements  not  called  for  by  questions,  408. 
equivocal  or  doubtful  answers,  406-416. 
policy  issued  without  representations,  or, 
what  statements  are  not  warranties,  408. 
what  are,  408. 
verbal,  effect  of,  410. 
when  matters  in,  not  warranties,  411. 
when  part  of  policy,  349-853. 

must  be  made  so  by  reference  to,  in  policy,  349-353. 
stipulation  in  application  does  not  make  it  part  of  policy,  353. 
see  Owens  v.  Holland  Purchase  Ins.  Co.,  353. 
in  case  of  doubt,  statements  in,  will  be  treated  as  representations, 

298. 
defect  in  plan  of  premisies,  effect  of,  399. 
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APPLICATION" : 

questions  must  be  answered  witli  substantial  accuracy,  400. 

see  Jacobs  v.  Eagle  Ins.  Co.,  400. 
company  may  rely  on  answers  in,  400. 
what  will  excuse  errors  in  answers  in,  401. 
filled  out  by  agent  of  insurer,  false  answers  in,  made  by  agent, 

effect  of,  148. 
qualification  of  answers  in  effect  of,  417. 

see  Redmond  v.  Hartford  Ins.  Co.,  417. 
answers  to  questions  in,  not  responsive,  effect  of,  408. 

see  Jersey  City  Ins.  Co.  v.  Carson,  408. 
Alkan  v.  N.  H.  Ins.  Co.,  408  n.  3. 
oral,  effect  of,  894. 

statements  in  as  to  incumbrances,  395. 

for  insurance,  mistatements  by  agent  of  insurer,  effect  of,  9  n,  2. 
illustrations,  9  n.  2. 
statements  not  in  answer  to  questions,  not  warranties,  403. 

see  Hartford  Protection  Ins.  Co.  v.  Harmer,  403. 
omitting  to  answer  questions  in,  404. 
illustrations,  404-410. 
equivocal  or  doubtful  answers  in  effect  of,  406-410. 

see  Dayton  Ins.  Co.  v.  Kelly,  407. 
must  be  true  when  made,  311. 

see  Stebbins  v.  Globe  Ins.  Co.  311. 


ARBITRATION  CLAUSE  IIST  POLICY: 

See  Aebiteation. 

ARBITRATION : 

clause  in  policy,  effect  of,  1009-1019. 

see  Mentz  v.  Armenia  F.  Ins.  Co.  1010. 
only  relates  to  adjustment  of  loss,  1010. 
submission  may  be  revoked  when,  1011. 
may  be  waived,  1013. 


83 
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ARBITRATION—  Continued. 

when  is  condition  precedent,  1014-1018. 
as  part  of  adjustment  of  loss,  1058. 

ASHES : 

representations  as  to  keeping  of,  503. 

ASSESSMENT : 

after  policy  forfeited  for  breach  of  condition,  effect  of,  205. 
see  Allen  v.  Vt.  Mut.  Ins.  Co.,  202,  206. 

ASSIGNEE : 

has  insurable  interest,  686. 

ASSIGNMENT : 

sale  of  property,  and  effect  of,  1119,  1120. 

of  policy  creates  new  contract  when,  287. 

for  benefit  of  creditors,  not  an  alienation,  713. 

of  policy,  when  may  be  made,  753. 

attempt  to  assign,  effect  of,  759. 

as  collateral  security,  759. 

what  is  an,  760. 

invalidates  policy  although  property  still  remains  in  assured,  761. 

rights  under,  762. 

equitable,  764. 

sale  of  property  does  not  operate  as,  765. 

pledging  of  policy  avoids  policy  when,  765. 

to  mortgagee,  766. 

assent  to,  effect  of,  767. 

waiver  of  breach  relating,  756,  767. 

after  loss  does  not  invalidate  policy,  758. 
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ATTACHING  CREDITOR : 

has  insurable  interest,  687. 

attachment  of,  is  an  incumbrance  on  land  when,  402. 
Seos  General  Aveeage. 

AVERAGE : 

conditions  of,  1053. 

B. 

BAILEES : 

have  insurable  interest,  655-664. 

BANKRUPTCY  : 

operate  as  breach  of  alienation  condition  when,  707. 
BARN  : 

what  amounts  to  occupancy  of,  214. 

see  Ashworth  v.  Builders'  etc.,  Ins.  Co.,  214  n.  2. 

BINDING  RECEIPTS  : 

effect  of,  40  n  1,  47. 

see  Ladd  v.  Piedmont,  etc.,  Ins.  Co.,  40  n  1. 
policy  takes  effect,  upon  performance  of,  conditions,  58, 

BLACKSMITH  SHOP  : 

what  amounts  to  occupancy  of,  209. 

see  Whitney  v.  Black  River  Ins.  Co.,  209  n.  6. 

BLANKET  POLICIES  : 

what  are,  95. 

BOOKS : 

when  must  be  produced  as  part  of  proofs  of  loss,  987. 

BREACH  OF  CONDITION: 

Company  estoj^ped  from  setting  up,  when,  207. 
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BROKER : 

has  no  authority  to  bind  company  by  any  waiver,  76. 

BUCKETS  OF  WATER  : 

warranty  as  to,  rule,  426-432. 

see  Aurora,  F.  Ins.  Co'.,  v.  Eddy.  426-452. 

"  BUGGY." 

insurance  on,  rule  as  to  place  of  risk,  118. 

see  London,  etc.,  Ins.  Co^  v.  Graves,  118. 

BUILDER'S  RISK  : 

mere  license,  good  by  parol,  payment  for,  may  be  waived,  42. 

BUILDER'S  CERTIFICATE : 
must  be  produced,  when, 

BUILDING  : 

goods  insured  in,  rule  as  to  change  of  locality,  126. 

see  Fair  v.  Manhattan  Ins.  Co.,  127. 
when  risk  is  definitely  restricted,  rule,  126. 

see  Sampson  v.  Security  lus.  Co.,  126. 
policy  covers,  entire,  193. 
annexed  structures,  193. 
only  covers  it  as  a,  193. 
does  not  cover  materials  after  has  fallen,  193. 

see  Neve  v.  Home,  Mu.  Ins.  Co.,  193  n.  4. 
fall  of,  effect  on  policy,  193. 
unlawful  use  of,  effect  upon  insurance,  229  230. 
destroyed  to  prevent  spread  of  fire,  loss  covered  by  policy,    262. 
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BREACH  OF  CO'RBITIOI^— Continued. 

distance  of,  from  others,  material  when,  308-310. 

what  are,  309,  310. 

adjacent,  changes  in  do  not  affect  assured  when,  310. 

representation  or  concealment  as  to  proximity  of  other,  558. 

enlargement  of,  increases  risk  when,  508. 

destroyed,  value  of,  how  ascertained,  10,  43. 

BURDEN  OF  PROOF. 

to  establish  contract  to  insure,  on  plaintiff,  36,  41,  44. 

See  Evidence. 
on  insurer  to  establish  increase  of  risk,  603. 

BUSINESS : 

change  of,  increases  risk,  when,  598. 
assured,  charged  with  notice  of,  when  1213. 

BY-LAWS : 

of  insurance  companies,  binding  on  assured,  when,  4  n  1. 

C. 

CAMPHENE : 

may  be  kept  when,  170  n  7. 

see  Harper  v.  Albany  etc.  Ins.  Co.,  170  n  7. 

CANCEL : 

policy,  right  to. 

See  Right  to  Cancel. 

CANCELLATION  OF  POLICY. 

agent  of  company  may  cancel  when  not  taken  and  paid  for  in 
reasonable  time,  53  n. 

see  Myers  v.  London  etc.  Ins.  Co.,  53  n. 
See  Right  to  Cancel. 
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CARRIER: 

has  insurable  interest,  664. 

may  sue  for  and  recover  entire  loss,  when,  1120. 

what  must  be  shown,  1120. 

how  authority  may  be  proved  1120,  1121. 

CELLAR: 

not  a  story  of  a  house,  193. 

CHANGE : 

of  risk,  what  is,  effect  of,  578-611. 

CHANGE  OF  BUSINESS : 

is  increase  of  risk,  when,  598. 

CHANGE  OF  RISK : 

what  is,  avoids  policy,  when,  578-611. 

alteration  or  change  of  risk,  what  is,  578. 

prohibited  uses,  material,  2)er  se,  580. 

questions  for  jury,  581. 

questions  for  court,  581. 

knowledge  of  agent  excuses  breach,  when,  582. 

immaterial  changes  not  within  the  prohibition,  582. 

erection  of  adjoining  buildings,  584. 

must  be  change  or  alteration  of  risk,  585. 

test  as  to  what  is  an  increase  of  risk,  586. 

condition  not  extended  by  implication,  587. 

notice  need  not  be  given  of  inimaterial  changes,  588. 

change  of  use,  589. 

use  by  tenant,  590. 

change  of  tenant,  590. 

usages  and  incidents  of  risk,  594-597. 
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CHANGE  OP  mSK— Continued. 

condition  an  independent  one,  597. 
change  of  business,  598. 
no  offset  of  benefits,  599. 
experts  may  testify  as  to,  when  599. 
rate  of  premium  not  always  the  test,  600. 
ordinary  repairs  not  within  the  prohibition,  601-603. 
burden  of  proving  increase  on  insurer,  603. 
material  alterations  or  changes,  what  are,  604-608. 
enlargement  of  building,  608-611. 
See  Change  of  Risk. 

CHANGE  OF  TENANT: 

See  Alienation. 

CHANGE  OF  USE  : 

avoids  policy  when,  589. 

CHARTER : 

of  insurance  company,  controls  contract  of,  when,  3. 
distinction  when  is  public  act,  3. 

requiring  all  policies  to  be  in  writing,  etc.,  does  not  invalidate 
parol  agreements  to  insure,  26-29 
see  Franklin  Ins.  Co.  v.  Colt,  27. 


CLASS  OF  PROPERTY: 

policy  covering  particular,  does  not  embrace  other,  133. 

illustrations,  133. 
special  designation  of,  excludes  all  other  classes  of,  133-134. 


CLASSIFICATION : 

of  hazards,  effect  of,  148. 
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CLASSIFICATION  OF  HAZARDS : 

made  by  insurer,  cannot  be  denied,  148. 


CLERK: 


of  agent,  acts  of,  binding  on  insurer. 

in  office  of  company  may  change  contract  of  insurance,  when,  2Q. 


CONCEALMENT : 

fraudulent,  what  is,  505. 

as  to  matters  known  to  insurer,  516. 

of  material  facts,  rule,  506. 
what  are  material,  525. 

of  incendiary  threats,  527,  527. 

of  facts  relating  to  interest,  526,  559. 

of  proximity  of  other  buildings,  558. 

of  value  of  risk,  562. 

of  facts  arising  subsequent  to  policy,  510-525. 

may  be  waived,  529.. 

actual  fraud  need  not  be  shown,  555. 

of  matter  covered  by  warranty,  581. 

question  on  jury,  572. 

CONCEALMENT: 

of  material  facts  relating  to  the  risk,  505-574. 

See  MlSEEPEBSENTATIOlf   AND    CONCEALMENT. 


CONDITIONAL  DELIVERY : 

of  policy,  effect  of,  58. 

CONDITIONS  : 

in  policy  must  be  strictly  performed,  342. 
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CONDITIOKS—  Continued. 

breach  of,  need  not  be  by  assured,  498. 
by  sheriff  in  under  levy,  498. 
as  mortgagee  in  possession,  498. 
breach  of  only  suspends  policy,  500. 

see  Mu  F.  Ins.  Co.  v.  Coatsville  Shoe  Factory,  506. 
"Wheeler  v.  Am.  Central  Ins.  Co.,  501 
breach  of,  must  be  pleaded,  503. 
as  to  increase  of  risk,  independent  one,  597. 
special,  effect  of,  721. 


CONSIGNEES : 

have  insurable  interest,  654,  655. 

CONSTRUCTION  OF  POLICY  : 

rules  as  to,  133-136. 
illustrations,  133-137. 

See  Policy: 
intention  of  parties  gathered  from  policy  contracts,  137. 
see  Hare  y.  Barstow,  137. 

Liebenstein  y.  iEtna  Ins.  Co.  187. 
Ins.  Co.  y.  Express  Co.  137  n  1. 
Joel  y.  Harvey,  138. 
jewellery,  not   included   under   policy  on   household   furniture, 

139. 
when  term  is  left  indefinite  on  renewal,  rule,  139  n  1. 
see  Leatt  v.  Home  Ins.  Co.,  139  w  1. 
loss  by  lightning,  what  is  included  under,  139  n  1. 

see  Spensley  y.  Lancashire  Ins.  Co.,  139  u  1. 
for  specific  term,  but  while  devoted  to   certain  use,  139  n  1. 

see  Langworthy  y.  Oswego  etc.  Ins.  Co.  139  n  1. 
ambiguous  language,  construed  against  insurer,  149  n  1. 
intention  of  parties  will  be  effectuated.  140, 
entire  policy  will  be  made  operative  if  possible,  140. 
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CONSTRUCTION  OF  FOhICY—Conti7iuecl 

inconsistent  statements,  rule,  140. 
written  portions  prevail  over  printed,  140,  143,  169. 
both  written  and  printed  will  be  retained  when,  140-143. 
words   of  policy,  taken   most  strongly  against  insurer,  141, 

166,  167,  168. 

reason  for  rule,  141. 
when  susceptible  of  two  interpretations,  rule,  142,  146,  147. 
judicial  construction    of,   words  prevail    over  commercial, 

143. 
ordinary  sense  of  words  should  prevail  unless,  144. 
see  Houghton  v.  "Watertown  F.  Ins.  Co.,  144. 
rule  as  to,  when    doubt  exists   as  to  construction  of  words 

145. 
liberal,  in  favor  of  assured,  145,  146. 
indorsement  on  policy,  effect  of,  147. 
title  to  premises  expressed  to  be  by  contract,  rule,  147. 


CONDITIONS  PRECEDENT: 

of  parol  contracts  to  insure  must  be  performed,  39. 

CONDITIONS  SUBSEQUENT  : 
breach  of,  avoids  policy,  235, 

CONDITIONS  : 

in  policy  as  to  keeping  hazardous  articles  overcome  by  descrip- 
tion of  risk  when,  148-167. 

rule  as  to,  154-155. 

see  Farmers'  Mu.  F.  Ins.  Co.  v.  Mayor,  155. 

when  not  overcome  by  written  portion  of  policy,  must  be  ob- 
served, 155. 
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CONDITIONS—  Continuea. 

see  Pindar  y.  Resolute  F.  Ins.  Co.,  155-158. 
overcome  by  written  portion  of  policy,  158. 

see  Reynolds  v.  Comraerce  Ins.  Co.,  158. 
intention  of  parties  may  be  ascertained  from  matters  dehors  the 
policy  when,  162,  168. 

see  Maugher  v.  Holyoke,  Ins.  Co.,  162  n  3. 
in  policies,  legal,  company  may  impose,  148-167. 
intention  of  parties  must  be  derived  from  policy,  168. 
words  claiming  to  create  must  be  in  proper  place,  167. 

see  Kingsley  v.  N.  E.  Mu.  F.  Ins.  Co.,  167,  178. 
policy  not  treated  as  void,  for  breach  of,  168. 
all  stipulations  in  policy  are  warranties,  365-370,  414-421. 
of  policy,  language  of,  145. 

cannot  affect  right  incident  to  business,  149-161,  165. 
ambiguous,  rule  in  case  of,  161. 

repugnant,  rule  in  case  of,  161. 
effect  of,  163 

must  be  clearly  set  forth,  167. 

must  be  in  the  jjroper  jiLace,  and  not  obscure,  167. 

construction  of  in  favor  of  assured,  168. 

effect  of  written,  upon  printed,  169. 

repugnant,  as  to  the  subject-matter  of  the  risk,  169. 

when  the  insurers  are  estopped  from  setting  up  breach  of, 

207. 
relating  to  vacant  or  unoccupied  premises,  208-226. 
prohibiting  use  of  building  for  certain  purposes,  580. 
must  be  strictly  complied  with,  342. 
precedent,  in  case  of  warranty,  342,  365-370. 
relating  to  sale,  effect  of,  698. 

new  conditions  cannot  be  imported  into  contract,  179,  374. 
relating  to  alienation,  698. 

other  insurance,  771. 

hazardous  uses,  578-608. 

change  of  risk,  578. 

alteration  of  risk,  578. 

increase  of  risk,  578. 
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notice  and  proofs  of  loss, 

time  of  bringing  action, 

arbitration, 

keeping  -watchman,  438. 

keeping  force  pump,  443. 

keeping  water  on  premises,  443. 
See  Policy — Application — Waeeanty. 
company  estopped  from  setting  up  breach  of  when,  207. 
pel-mission  to  violate  effect  of,  228. 

CONSTRUCTION  OF  POLICY : 

general  rules  as  to,  140-148. 

illustrations,  140-148. 
repugnant  conditions,  rule  as  to,  169,  177. 
rule  as  to,  174  n.  2,  175,  176. 
construed  according  to  its  terms,  179. 

see  Pearson,  v.  Com.  Ins.  Co.,  179. 
application  of  maxim  "  expressio  unius  exclusio  alterius, "  160, 
meaning  of  from — until,  185. 

forthwith,  185. 

immediate,  185. 

contiguous,  188. 

from — until,  185. 

survey,  189. 

hazardous,  190. 

extra  hazardous,  190. 

deliver  in,  189. 

keeping,  storing,  191. 

occupied,  vacant,  191. 

«  CONTAINED  IN. 

goods  being  described  as  in  a  certain  building,  effect  of,  115-122» 
see  Lycoming,  Ins.  Co.,  v.  Updegraff,  115.      , 
English  V.  Franklin  Ins.  Co.,  115. 
usages  of  risk,  overcome  force  of  when,  116. 
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see  McCluer  v.  Girard,  F.  M.  Ins.  Co.  116. 
as  applied  to  ambulatory  risks,  not  words   of  limitation  unless 
115-122, 189. 
see  McCluer  v.  Girard,  etc.,  Ins.  Co.,  116. 
London  Ins.  Co.,  v.  Graves,  118. 
Longueville  v.  "Western,  Ass.  Co.  119. 
Peterson  v.  Mississippi,  etc.,  Ins.  Co.,  120. 
Holbrook  y.  St.  Paul,  etc.,  Ins.  Co.,  120  n.  2. 
Mills  V.  Farmers'  Ins.  Co.,  120  n.  2. 
when  words  of  limitation,  117,  120-122,  132. 

see  Providence  etc.,  R.  R.  Co.  v.  Yonkers  Ins.  Co.,  121. 

CONTIGUOUS : 

meaning  of  in  policy,  188. 

CONTINGENT  INTERESTS : 

not  covered  by  policy,  unless,  230. 

CONTINUING  WARRANTIES : 

what  are,  450. 

See  Warranties. 

CONTRACT. 

of  insurance  who  may  make,  2. 
ultra  vires,  not  binding,  3  n  1. 
are  of  indemnity  only,  4. 
how  evidenced,  8. 
of  insurance,  nature  of  4,  8. 
when  icltra  vires,  3. 
leading  characteristics  of,  8. 
consideration  for,  4. 
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cannot  be  waived  by  parol,  13. 
construction  of. 

See  CoNSTEucTioN  of  Policies. 
as  affected  by  jDreniium  note,  12. 
parol  agreement  for,  when  valid,  13-15. 

condition  as  to  payment  of  premium  may  be  waived,  13,  19-21. 
must  be  complete,  13. 
subject-matter  must  exist,  16. 
indemnity  must  be  fixed,  16. 
duration  of  risk,  16. 
premium  must  be  agreed  on,  6. 
essential  element  of,  16. 
when  insurer  must  give  notice,  of. 
rejection  of  application,  24. 

when  company,  is  left  discretionary  with  agent,  25. 
agent's  power  to  bind  company,  26. 
distinction  between  contract  of  and  for  insurance,  26-29. 
distinction  between  executed  and  executors,  contract,  29. 
condition  jsrecedent,  38. 
policy,  only  evidence  of,  10. 
to  insure  may  be  by  parol,  10-16. 
must  be  proved  by  plaintiff,  38. 
may  be  renewed  by  parol,  43. 
when  plaintiff  must  show  authority  of  agent,  44. 

See  Agents. 
application  for,  and  acceptance  by  mail,  45. 
liability  where  policy  is  ante-dated,  and  both  parties  ignorant  of 

a  loss  at  the  time, 
when  acceptance  binds  the  company,  46. 

notice  of  acceptance  is  sent  by  mail,  49-55. 
policy  conditionally  delivered,  68. 
when  it  takes  effect,  68. 
where  the  agent  is  to  select  the  company,  63. 
presumption  in  case  of,  when  rate  not  agreed  on,  65. 
effect  of  acknowledgment  of  premium  in  policy,  67-76. 
prepayment  of  jiremium  for,  68. 
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may  be  waived,  68-76. 
'    credit  for,  effect  of  usage,  75. 

not  always  essential,  77. 

not  due  till  policy  issues,  78. 
when  application  for,  will  bind  the  company,  82. 

agent  bound  to  deliver  policy,  821. 
stipulations  of  application  may  affect,  if  not  delivered,  86. 
should  conform  to  agreement,  86. 

when  enforceable,  although  insurers  mistaken  as  to  value,  88. 
validity  of,  not  affected  by  omission  of  formal  matters,  88. 
equity  will  compel  specific  performance, 

Sec  Specific  Peeeoemance. 
contract,  personal,  695. 
alienation  of  property  usually  avoids,  696. 

where  sale  is  void,  703. 
in  case  of  assignment  for  benefit  of  creditors,  703,  717. 

rule  as  to  property  kept  for  sale,  703. 

bankruptcy,  when  it  avoids,  707,  708. 

suspended,  loss  during,  709. 

deed  of  property,  and  mortgage  back,  711. 

death  of  assured,  712. 

alienation,  must  be  in  fact,  715. 

sale  under  a  decree  716. 

sale  and  partial  payment  of,  718. 

mortgage  of  property,  719. 
effect  of  conditions,  721. 

in  case  of  levy  and  sale  under  legal  process,  721. 
contract  of  sale  property,  it  must  be  perfected  to  avoid,  725-780, 

alienation  of  part  of  property,  730. 

interest  remains  until  title  passes,  730,  739. 
See  Paeol  Conteact — Policy. 
kinds  of,  93. 

wager,  93,  94. 

interest  or  no  interest,  test  for  determining,  94. 

interest,  95. 

open,  95. 
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blanket,  95. 
floating,  95. 
valued,  96. 

definition  of,  96. 

illustration  of,  96-101. 

converted  from  open,  how,  101. 

what  are  not,  valued,  101-107. 

conclusive  though  property  overvalued,  107. 

gross  overvaluation    presumptive    evidence    of    fraud 
when,  107. 

in  case  of  limitation  of  liability  to  a  certain  proportion 
of  value,  107 

when  a  portion  of  the  property  not  at  risk  at  the  time 
of  loss,   rule,  107. 

where  valuation  is  fixed  by  insurer,  107. 

shifting  risks,  109. 

places  within  the  description,  113-122 

property  covered  by,  113-122. 

effect  of  permission  to  remove  goods,  122. 
misdescription,  122-126 
location  of  goods,  126. 
when  within  the  description,  126 
when  change  of  location  does  not  affect,  126. 

property  does  not  belong  to  class  insured,  127. 

concealed  property  not  covered,  128. 

property  of  the  same  class  covered,  though  not  in  use, 
129. 
what  property  covered  by  implication,  129-136. 
stock  in  trade,  129. 
covers  fixtures,  when,  129. 
fixtures  and  gas  metres,  132. 
stock  in  ship-yard,  129. 
on  unfinished  house,  130. 
on  "  ships  on  stocks,"  130. 
on  steam  saw-mill,"  130. 
on  patterns  used  in  casting,  130. 
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stock  in  trust,  132. 
merchandise,  132. 

intention  determined  from  the  policy,  134. 
construction  of,  133-136. 
classification  of  hazards,  effect  of,  134. 
whether  all  goods  of  a  certain  class  are  covered,  rule,  134. 
on  silver  j)late,  what  covered,  135. 
on  "  starch  factory"  what  covered,  135. 
see  Leavey  v  Central  etc.  Ins.  Co.,  135. 
on  property  in  "  chair  factory,"  what  included,  135  n  2. 
on  machinery  "  for  manufacture  of  tinware,  135  n  3. 
ambiguous  conditions,  140,  161. 
repugnant  stipulations,  140-148-161. 
cunningly  devised  policies  not  favored  by  courts,  140-148. 
doubts  about  the  meaning  of  policy  construed  in  favor  of  in- 
sured, 146. 
conditions  must  be  properly  inserted,  148. 
construction  in  favor  of  the  assured,  146,  148-161. 
written  stipulations  prevail  over  printed,  149-169. 
repugnant  stipulations  as  to  subject-matter,  149-168. 
insurer  j)resumed  to  know  the  usual  course  and  incidents  of 

a  business,  161-167. 
not  affected  by  the  usage  of  insurance  companies,  generally^ 

177. 
construction  of  provisions  making  them  void  or  voidable,  178. 
alteration  by  indorsement,  147,  179. 
construed  according  to  its  terms,  163,  179. 
when  it  takes  effect,  180. 
suspended,  may  i-e-attach,  when,  180. 
when  exhausted,  188 
detached,  meaning  of,  188. 
on  machinery,  what  is,  188. 
on  property  in  trust,  how  construed,  184. 
from  one  day  until  another,  185. 
"forthwith,"  "immediate,"  construed,  185. 
"contiguous"  188. 

the  term  "  contained  in,"  189. 
84 
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«  deliver  in,"  189. 

torms  "  hazardous,"  extra  haxardous,"  190. 

application  of  the  maxim  expressio  unius  est  exclusio  aUe- 

rius,  in  the  construction  of,  190. 
the  terms  "occupied,"  "vacant,"  191,  208-226. 
keeping,  storing,  191. 

Ik 

on  building  covers  it  entire,  192. 

on  merchandise,  what  covered  by,  194. 

of  re-insurance,  construction  oi  pro  rata  clause,  194. 

not  always  void  when  title  is  incorrectly  stated,  195-204. 

where  the  insured  has  neither  a  legal  or  equitable  interest, 

void,  195-204. 
statement  of  ownership    means  only  that  the  insured  has 

some  insurable  interest,  208. 

of  interest,  illustration  of  doctrine  of  the  courts,  194- 
204. 
forfeiture  of,  when  waived,  204. 
conditions  of,  when  waived,  207. 

waived  by  acts  of  agent,  with  knowledge  of  facts  in 
conflict  with,  207. 
in  case  of  conditions  against  vacancy  or  unoccupancy,  208- 

226. 
on  buildings,  warranties  inpresenti  and  continuing,  225. 

unlawful  use  of,  229. 

contingent  interests  not  covered  unless  expressed,  280. 
what  law  controls  the  contract,  231. 
assignment  of,  232 
mistakes  in,  explained  by  parol,  232. 
requirements  of,  as  to  notice  or  consent,  must  be  complied 

with,  235. 
loss  must  be  a  consequence  of  ignition,  236. 
does  not  cover  loss  by  heat  without  ignition,  236. 
loss  from  explosion,  238-262. 
loss  from  the  destruction  of  buildings  to  arrest  fire,  262. 

by  theft  in  case  of  fire,  264. 

perils  covered  by,  265. 
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by  water  in  case  of  fire,  262 — 264, 

when  proximate,  illustration,  267  269-273. 

from  negligence  of  the  assured,  will  not  avoid,  174,  286. 
illustration  of,  274-286. 

imprudence  will  not  avoid,  276-286. 

gross  negligence,  277-286. 

negligence  may  be  so  gross  as  to  warrant  the  inference 
of  design,  and  avoid,  277-286. 
premium,  right  to  recover  back,  286. 
assignment  of,  when  it  creates  a  new  contract,  287. 
indoi'sement  of,  when  it  passes  rights  under,  287. 
where  it  is  not  countersigned  by  agent,  287. 
right  to  cancel,  reservation  of,  when  it  takes  effect,  288. 

when  property  is  threatened  with  destruction,  293. 
when  it  expires,  if  the  hour  is  not  fixed,  294. 
void,  may  be  revived,  294. 
assigned  to  mortgagee,  rule  in  case  of  loss,  promise  to  pay 

loss  under,  effect  of,  296. 
effect  of  misstatement  as  to  incumbrances,  299. 
proceeds  of  it,  after  death  of  the  assured,  300. 

rights  of  widows  and  heirs  to,  300. 
in  case  of  loss,  assured  must  show  the  loss  not  excepted 

against,  307. 
effect  of  stipulations  of  distance  of  other  buildings,  808. 

changes  in  adjoining  premises,  310. 
the  statements  in  application  for,  311. 
when  it  requires  notice  of  alteration  to  be  given,  312. 
prohibiting  use  of  building  for  certain  purposes,  312. 
obtained  through  agents,  assured  bound  by,  314. 
when  a  reform  of,  is  necessary  in  case  of  mistake, 
liability  on,  in  case  other  policies  are  cancelled  or  become 

void,  315. 
payments  made  on,  in  case  of  fraud  by  the  insurer  may  be 

recovered  back,  316. 
payments  made  by  way  of  compromise  cannot,  316. 
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when  property  is  described  without  limitation  as  to  local- 
ity, 317. 

in  blank,  or  to  whom  it  may  concern, 319. 

in  name  of  agent,  320 

in  the  name  of  principal  without  authority,  320. 

in  case  of  joint  ownership,  320. 

loss  under,  right  to  rebuild',  322. 

when  notice  of  election  to  rebuild  should  be  given,  322. 

when  it  is  converted  into  a  building  contract,  327-334. 
renewals  of,  334. 

void,  not  vitalized  by  consent  to  transfer,  336. 
cancellation  without  authority,  336. 
in  case  of  loss,  equitable  lien  upon  the  insurance  money  in  cer. 

tain,  of  equitable  owner,  338. 
conditions  in,  must  be  strictly  complied  with  unless  waived,  342, 
premiums,  sending  them  by  mail,  343. 
against  fire  on  vessel,  343. 
application  part  of,  when,  349  n.,  350  n. 

misdescription  in  the  application  will  not  avoid  where  insurer 
knows  it  not  to  be  accurate,  355. 
knowledge  of  agent  of,  is  knowledge  of  the  principal,  355,  865. 
when  it  must  show  statements  in  the  application  are  treated  as 

warranties,  365. 
all  conditions  and  sti])ulations  in  policy  are  warranties,  365-370, 

414-421. 
application  may  be  in  part  adopted,  370. 
application  made  after  policy  is  issued,  370. 
not  binding  unless  made  by  assured,  372. 
when  renewal  is  subject  to  application,  373. 
policy  cannot  be  burdened  with  new  conditions,  374. 
what  is  embraced  in  mutual  policy,  375. 
policy  void  in  part  void  in  toto,  382. 
oral  application,  394. 

statements  in  relating  to  incumbrances,  395. 
relating  to  interest,  378. 
defect  in  plan  of  insured  premises,  399. 
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what  statements  amount  to  promissory  warranties,  422. 
failure  to  keep,  avoids  policy,  425. 
construed  in  reference  to  risk,  425. 

see  Aurora  F.  Ins.  Co.,  v.  Eddy,  426. 
as  to  smoking,  428. 

to  keep  buckets  filled  with  water,  427,  441. 
as  to  keeping  watchman,  432,  438, 

see  Ripley  v.  ^tna  Ins.  Co.,  432. 
duty  to  keep  on  Sundays,  432. 
custom  of  trade  as  affecting,  433. 
incidents  of  business,  effect  upon,  433. 
how  extent  of  warranty  as  determined,  435. 
force-pump  or  other  appliances,  rule  as  to,  442. 

see  Gloucester  Mfg.  Co,  v.  Howard,  443. 
warranties  conditions  precedent,  444. 
when  affirmative  warranties  and  representations  what  are,  must 

be  materia],  459. 
tests  of  materiality,  463. 
as  to  occupancy,  469. 
method  of  use,  etc.,  471. 
alienation  of  property  usually  avoids,  698. 
when  void,  does  not  generally,  703. 
in  case  of  assignment  for  creditors,  703. 
goods  kept  for  sale,  703. 
bankruptcy, 

deed  and  mortgage  back,  711. 
death  of  assured,  712. 
fact  must  be  established,  715. 
in  case  of  decree  under  foreclosure,  716- 
assignment  of  property,  717. 
mortgage,  719. 

special  provisions  relating  to,  721. 
levy  and  sale  of,  under  process,  725. 
must  be  perfected  to  void,  730. 
agreement  to,  does  not  affect,  731. 
part  of  property,  effect  of,  730. 
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re-conveyance,  737. 
after  loss,  does  not  affect  rights  of  assured,  738. 
assignment  of,  753. 

attempt  to,  does  not  defeat,  759. 

as  collateral  security,  759. 

what  is,  760. 

invalidates  when,  761. 

equitable,  764. 

sale  of  property  does  not  amount  to,  765.  ; 

in  case  of  pledging,  765. 
mortgage,  766. 
assent  of  insurer,  767. 
when  void,  756,  767. 

voidable,  effect  of,  738. 
other  insurance,  771 

when  void,  unless  notice  or  assent  is  shown,  771-775. 

double  insurance,  772. 

invalidates  policy,  when,  771. 

parol  contracts  relating  to,  787. 

renewal  avoids  policy,  when,  788. 

without  required  notice,  788. 

permission  for,  endorsed  on  policy,  789. 

notice  of,  may  be  given  to  agent,  791. 

knowledge  of  agent,  effect  of,  791. 

what  constitutes  compliance  with  former  policy  in  re- 
lation to,  792. 

effect  of  charter,  provisions  relating  to,  793. 
statements  as  to  prior,  794. 

verbal  notice  to  agent  of,  794. 

notice,  if  to  former  agent,  not  good,  798. 

when  change  in  description  of  risk  avoids,  799. 
simultaneous  policies,  799. 

renewal  of,  change  of  risk,  rule,  799. 
assent  without  endorsement,  802. 
in  case  of  other  insurance  rule,  807. 

knowledge  of,  807. 
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waiver  of  breach  of,  in  respect  to,  804,  814. 
when  insurer  must  cancel,  or  assent,  807. 

parol  evidence  relating  to,  813. 
in  case  of  confusion  of  goods,  810. 
evidence  that  policy  does  not  cover  loss,  813. 
notice  required  by,  must  be  given,  812. 
evidence  that  it  covers  other  goods,  811,  813. 
special  provisions  of,  waived  by  parol,  804,  314. 
partial  breach  of,  815. 
r8-insurance,  817-821. 
increase  of  risk,  effect  on,  579. 
uses  which  are  prohibited,  are  material  joer  se,  580. 

uestion   as   to   whether  increase  is  material,  is  for  jury, 
581. 
knowledge  of  agent,  excuses,  when,  582. 
immaterial  changes,  do  not  effect,  582. 
erection  of  adjoining  buildings,  584. 
must  be  an  alteration  or  change  of  risk,  585. 
test  as  to  what  is  increase  of  risk,  586. 
condition  will  not  be  extended  by  inference,  587. 
notice  need  not  be  given  of  immaterial  changes,  588. 
change  of  use,  589. 

of  tenant,  509. 
usages  and  incidents  of  risk,  not,  594-597. 

see  Washington  F.  Ins.  Co.  v.  Davidson,  595. 
New  York  v.  Hamilton  Ins.  Co.,  595  n  i. 
building  insured  as   dwelling,  may  be   used  as   boarding- 
house,  396. 
the  condition  is  an  independant  one,  597. 
change  of  business,  598. 
temporary  changes  do  not  avoid,  603. 

burden  is  on  insurer  to  show  risk  materially  increased,  603. 
what  are  material  changes,  604. 

see  Francis   v.  Somerville  Ins.  Co.,  604  n  1. 
Martin  v.  Franklin  Ins.  Co.,  604  n  1. 
"Wall  V.  Ins.  Ca.,  604  n  1. 
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Dewees  v.  Manhattan  Ins.  Co.,  604  n  1. 
Lappin  v.  Charter  Oak  Ins.  Co.,  604  n  1. 
Chase  v.  Hamilton  Ins.  Co.,  604  n  1. 
unless  prohibited,  a  change  of  use  does  not  avoid  the  policy, 
unless  it  essentially  increase  the  risk,  604  n  1. 

see  Dobson  v.  Sotheby,  604  n  1,  605  n  1  and  2, 
605-606  and  note, 
enlargement  of  building,  608. 
removal  of  building,  609. 
additions  to  buildings,  effect  of,  609,  610.  * 
see  Lyman  v.  State  Mu.  Ins.  Co.,  609  n  3. 

misrepresentation  and   concealment,  effect  of  an,  605, 

508. 
duty  of  assured,  506. 
caveat  emptor  does  not  apply,  506. 
assured  must  disclose  material  facts  affecting  risk,  506, 
mistatements  or  omission  of  material  fact  in  application, 
if  the  agent  was  at  fault,  507. 
see  Miller  v.  Oswego  etc.  Ins.  Co., 

Blumer  v.  Phenix  Ins.  Co.,  508,  509. 
not  bound  to  disclose  facts  which  insurer  knows,  or 

aught  to  know,  510. 
mere  silence,  does  not  amount  to  fraudulent  conceal- 
ment when,  516. 
rule  when  no  inquiries  are  made,  517. 

see  Clark  v.  Manufacturers'  Ins.  Co.,  518. 
Harmer  v.  Protection  Ins.  Co.,  519  n  3. 
re-insurers,  guilty  of  when,  519. 
rule  when  assured  apprehends  a  loss,  519. 
not  bound  to  disclose  facts  arising  subsequent  to  the  pol- 
icy unless,  520. 


CONTRACTOR : 

has  insurable  interest,  when,  687. 
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CONTRACT  FOR  PURCHASE : 

of  land,  vests  purchaser  with  interest  as  owner,  195-204. 
see  Hough  v.  City  F.  Ins.  Co.,  195. 

Farmers  etc.,Ins.  Co.  v.  Fogleman,  197. 

CONVEYANCE : 

and  reconveyance,  effect  of,  787. 

COMMENCEMENT : 

of  action,  what  is,  1025. 

COMMERCIAL : 

meaning  of  words,  cannot  be  shown  to  overcome  judicial  inter- 
pretation of,  174. 

COMMISSION  MERCHANTS : 

has  insurable  interest,  650. 

COMPLAINT : 

upon  policy,  what  should  contain,  1130. 

COURT : 

increase  of  risk,  question  as  to,  for,  when,  581. 
what  are  proper  questions  for,  1103-1107,  1111. 

COURT  AND  JURY: 

questions  for  either,  1103-1117. 

COUNTRY  STORES: 

stock  "  usually  kept  in  "  described  in  policy  overrides  conditions 
inconsistent  with,  149, 169-174. 
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COISTTKACTS  FOR  PURCHASE :  Continued. 

gunpowder  kept  as  part  of  stock  in,  will  not  vitiate  policy  though 
classed  as  hazardous,  149. 

CREDIT : 

given  for  premium,  how  shown,  70-76. 
by  allowing  on  debt  due  from  agent,  77. 
see  Davenport  v.  Peoria  Ins.  Co.,  77. 

CREDITOR : 

general,  has  no  insurable  interest,  683. 

CUSTOM : 

of  business,  insurer  bound  to  know,  433. 
presumed  to  insure  with  reference  to,  433. 
does  not  excuse  breach  of  condition,  when  890-893. 
see  Birmingham  F.  Ins.  Co.  v.  Koneger,  893  n  1. 

D. 
DAMAGES : 

limited  to  actual  loss  unless,  1040-1044. 
value  at  time  of  loss,  the  test,  1040-1044. 
illustration,  1041. 

see  Adjustment  of  Loss. 
in  case  of  buildings,  how  ascertained,  1043. 
age  and  condition,  considered,  1043. 
not,  when  insurer  elects  to  be  rebuild,  1043. 
jury  to  fix,  1043. 

ecoverable  against  insurer  who  unreasonably  neglects  to  repair 
or  rebuild,  1043. 

DEATH : 

of  assured  effect  of  on  policy,  712. 
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DECLARATION : 

upon  policy,  what  should  contain,  1130. 

DEED: 

and  mortgage  back,  effect  of,  711. 


DEFECTIVE  PROOFS : 

rules  as  to,  965-983. 

insurer  estopped  from  setting  up  due  965-983. 

illustrations,  965-983  and  notes, 
waiver  of,  by  acts  967,  968,  969. 

see  n  8,  p.  967  ;  n  3,  968 ;  w  2,  971 ;  n  1,  973  ;  n  3   and  4, 
974;  n3,  975;  nl  and  2,  976. 

of  notice  of  loss,  does  hot  waive  proofs  of  loss,  976. 
sending  agent  to  examine  premises  is  not  waiver  977. 


DEFENSES  TO  ACTIONS  ON  POLICY  : 

special,  must  be  pleaded,  1142. 

evidence  of,  not  admissible,  unless  specially  set  up,  1143. 

how  must  be  set  forth,  1143. 

evidence  admitted  not  warranted  by  pleadings,  effect  of,  1143. 

general  denial,  effect  of,  1143. 

effect  of  demurrer,  1143. 


DELIVER  IN : 

meaning  of  in  policy,  189. 

policy  requiring  assured  to  proofs  or  notice  of  loss  may  be  sent 
by  mail,  943-946. 


DELIVERY: 

conditional,  of  policy,  effect  of,  58. 
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DELIVERY—  Continued. 

of  policy  does  not  necessarily  amount  to   ■waver  of  prepayment 

of  premium,  72. 
see  Bradley  v  Potomac  F.  Ins.  Co.,  72  n  5. 
when  does,  73. 

DETACHED : 

meaning  of  term  in  policy,  183. 

DETERIORATION : 

in  value  may  be  shown,  1040-1044 : 

DESCRIPTION: 

of  risk,  is  warranty,  when,  355. 

DISSOLVED   CORPORATION: 

rights  of  policy-holder  in,  345. 

DOUBLE  INSURANCE: 

See  Other  Insueancb. 

DWELLING : 

what  amounts  to  occupancy  of,  214,  223. 

see  Ashworth  v.  Builders'  Ins.  Co.,  214. 
describing  buildings  as,  does  not  amount  to  warranty  that  it  is 
occupied,  226. 

see  Hill  v.  Hibernia  Ins.  Co.,  226  n  1. 
question  whether  was  fraudulent  concealment,  etc.,  is  for 
jury,  226. 
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E. 

EQUITY : 

will  enforce  contract  to  insure  or  parol  contracts  of  insurance, 
when,  29-33. 

will  decree  payment  of  loss  under,  29. 
remedy  of  assured  in,  1120. 
will  specifically  enfoi'ce,  30  n.,  33-36. 

see   Security  Ins.  Co.   v.  Kentucky    F.  &  M.  Ins.   Co., 
30  n  2. 
Relief  Ins.  Co.  v.  Shaw,  32  n  1. 
will  compel  payment  of  loss  under,  33. 

See  Specific  Performance. 


EQUITABLE  ASSIGNMENT. 

of  policy  what  amounts  to,  757,  864. 

benefit  of  inures  to  assignee,  when,  757  754. 


EQUITABLE  TITLE  : 

upholds  statement  of  title  as  owner,  201,  302. 

ESTOPPEL : 

company   prevented   by,  from  setting  up  breach   of  condition 

when,  207,  208,  1162-1169. 
insurer  is  estopped  by  knowledge  of  agent  of  character  of  risk, 

889-914  and  notes, 
application  of  doctrine  of,  in  case  of  insurance,  992. 

See  Waiter  and  Estoppel. 

EVIDENCE  : 

hat  may  be  shown  to  defeat  effect  of  mistatements  in  applica- 
tion, 9  n  2. 
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EVIDENCE—  Continued. 

policy  is,  of  the  contract,  10,  13. 

conflicting,  equity  will  not  decree  specific  performance,  41. 

r 

no  recovery  can  be  had  at  law,  41. 

may  be  by  parol,  42. 
fact  that  risk  is  not  entered  in  agent's  book,  43. 
to  establish  contract  to  insure,  86-38. 
burden  of  proof  on  plaintiff,  36. 
correspondence,  admissible  as,  36. 
must  show  that  all  terms  of  contract  were  settled,  37. 
authority  of  agent  must  be  shown,  37. 

see  Fleming  v.  Hartford  F.  Ins.  Co.,  37  n  2. 
Perkins  v.  Washington  Ins.  Co.,  37  n  3. 
Citizens'  Mu.  Ins.  Co.,  v.  Sartwell,  37  n. 
how  note  of  premium  may  be  shown,  37,  88. 
when  doubtful,  company  may  show  course  of  other  companies,  38. 
of  waiver  of  prepayment  of  premium,  69-76. 
possession  of  policy,  70. 
when  not,  72. 
sending  policy  by  mail,  is,  when,  73. 

see  Church  v.  Lafayette  Ins.  Co.,  72  n  2. 
delivery  of  policy,  not  necessarily,  72. 

see   Bradley  v.  Potomac  Ins.  Co.,  72  n  5. 
dehors  the  policy,  admissible  to  show  intention  of  parties  when, 
139  n  1. 

see  Richardson  v.  Home  Ins.  Co.,  139  7i  1. 
fact  that  person  signs  application  as    insurer's  agent   does  not 

establish  agency,  534. 
how  may  be  shown,  534. 

admissible  to  show  cost  of  property,  when,  1042. 
effect  of  such  proof,  1042. 
admissible  to  show  sense  in  which  word  was  used,  when,  1104. 

as  to  usages  of  trade,  1113-1114. 
rule  when  words  have  received  judicial  interpretation,  1113. 
not  admissible  to  incorporate  new  stipulation  into  policy,  1113— 

1114. 
waiver  may  be  shown,  when,  1167. 
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EVIDENCE—  Continued. 

how  established,  1167-1172. 

by  proof  that  agent  of  insurer  knew  facts,  1167. 

illustrations,  1167-1172,  and  notes. 
value  of  property  shown  how,  1172. 

by  persons  engaged  in  similar  business,  when,  1172-1175. 
of  powers  of  agents,  1175. 
of  usages  and  custom,  1176, 1182. 
printed  rules,  advertisements,  etc.,  as,  1182,  n  1  &  2. 
presumption  from  acceptance  of  policy  by  assured,  1183-1185. 
of  wilful  burning,  1185-1188. 
of  experts,  rules  as  to,  1188-1199. 
as  to  general  matters,  1197-1205. 
to  excuse  delay  in  proofs  of  loss,  etc.,  1198. 
as  to  increase  of  risk,  1198. 
when  person  not  the  owner  of  the  property,  takes  out  policy> 

1198. 
as  to  double  insurance,  test,  1198. 
that  credit  was  given  for  premium,  1199. 
in  actions  by  mortgagee,  rule  as  to   declaration  of  mortgagor, 

1200.' 
as  to  acts  of  mortgagor  invalidating  policy,  1200. 
that  mortgagee  has  no  interest,  1201. 

see  Excelsior  F.  Ins.  Co.  v.  Royal  Ins.  Co.,  1202  n  1. 
burden  of  establishing  defense  on  the  insurer,  1199,  1205-1208. 
to  explain  ambiguities,  1208. 
illustrations,  1208-1212. 


EXECUTOR : 

of  assured  may  make  proof  of  loss,  933. 

EXECUTORS : 

how  insurable  interest  when,  697. 
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EXECUTION  : 

levy  and  sale  under,  effect  of,  725. 

EXPERTS : 

evidence  of  as  to  increase  of  risk,  539. 

EXPLOSION : 

loss  by  not  covered  by  policy  unless,  238-262. 
rules  as  to,  238-262. 


«  EXTRA  HAZARDOUS  "  : 

authority  to  keep,  licenses    keeping  of  goods  enumerated,  as 
see  Wood  v.  Hartford  F.  Ins.  Co.,  151. 


EXTRA  HAZARDOUS : 

meaning  of,  196. 

EXTRA  HAZARDOUS  RISKS : 

insurer  may  determine  what  are,  and  stating  in  policy,  assured 

cannot  deny,  148,  149. 
keeping  articles  classed  as  avoids  policy,  though  loss  not  occar 

sioned  thereby,  148  n  3. 

see  Faulkner  v.  Central  Ins.  Co.,  148  n  3. 
but  contra  see  Moore  v.  Protection  Ins.  Co.,  151,  152. 
wi'itten  description  of  risk  may   operate  as  license,  149. 

F. 

FACTORS : 

have  insurable  interest,  664. 

FACTORY : 

policy  covering  embraces  all  buildings  used  as,  135  n  3. 
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FALL  OF  BUILDING : 

insurer  not  liable  for  destruction  of  after,  302-307. 
of  adjacent,  rule,  302-307. 
effect  of,  on  policy,  193. 

FALSE  STATEMENTS  : 

made  by  agent  of  insurer  in  application,  effect  of,  148. 

FALSE  SWEARING: 

in  proofs  of  loss,  effect  of,  1005. 

"FAMILY  GROCERIES": 

policy  insuring  stock  of,  as,  does  not  impart  license  to  keep 
hazardous  goods,  150. 

FICTITIOUS  TITLE: 

person  holding  land  by,  has  no  insurable  interest,  694. 

FIXTURES : 

owners  of,  have  insurable  interest,  684. 


FIRE; 


companies,  can  only  insure  against,  when,  3. 
injury  must  be  by,  286,  237. 


FIRE  INSURANCE: 

contract  of,  2 
inter  vires,  2. 
uU9-a  vires,  3. 

one  of  indemnity,  4,  5,  notes. 
85 


1346  Index. 

FIRE  mSTTRAHCE— Continued. 

Bimilar  to  bond  of  indemnity, 

See  Indemnity. 
guaranty  against  loss  by  fire,  5  n. 
consideration  for,  4. 
premium  in  case  of,  4,  5. 

See  Premium. 
of  modern  origin,  5. 
nature  of,  5,  8. 

leading  characteristics,  4  w  2,  8. 
need  not  be  in  writing,  10. 

See  Parol  Contract. 
parol  evidence  not  to  contradict  or  vary,  11. 
construction  of,  10  n  5. 

See  Construction  of  Polict. 
conditions  of,  may  be  waived,  13. 

See  Waiver — Conditions. 
requisites  of,  valid,  16. 
essential  elements  of,  16. 
must  be  complete,  16. 
terms  of,  must  be  settled,  19-24. 
when  duration  of  risk  is  not  agreed  on,  19  n. 
when  rate  of  premium  is  not  fixed,  19  n  3. 
when  time  policy  is  to  attach  is  uncertain,  19. 
risk  is  not  apportioned,  20,  21. 

conditioned  precedents  have  not  been  performed,  20. 
when  the  contracts  relate  to  wrong  property,  21. 
failure  to  notify  applicant  of  rejection,  24. 
discretion  given  to  agent  by  company,  25  n 
power  of  agents  to  bind  company,  26. 

See  Agents. 
distinction  between  executory  and  executed,  26. 
parol,  when  enforced  in  equity,  29. 

See  Specific  Performance — ^Equity. 
how  proved,  36. 
conditions  precedent,  89. 

See  Conditions  Precedent. 
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plaintiff  must  establish,  39 

See  BuEDEN  of  Proof. 
renewed  by  parol,  43. 

See  Renewal. 
assured  must  establish  agent's  authority,  44. 

See  Agents. 
policy,  application    for  an  acceptance   by   mail,  45. 

See  Acceptance. 
■where  neither  knows  of  loss,  and  policy  is   ante  dated,  46,  57. 
acceptance  binds  company,  49. 
sent  by  mail,  52. 

policy  conditionally  delivered,  58. 
when  company  not  agreed  on,  63. 
presumption  in  certain  cases,  65. 
complete  though  rate  not  agreed  on,  66. 
acknowledgement  of  receipt  of  premium  in  policy,  67. 
premium  prepayment  of,  effect,  67. 
prepayment  may  be  waived,  71,  72. 
See  Premium. 

usage  as  affecting,  75. 

not  always  essential,  77. 

payable  when  policy  issue,  77-84. 
when  binding  on  company,  77-84. 
agent  bound  to  deliver  policy,  84. 
neglect  of  formalities  will  not  vitiate,  88. 
wager  policies,  93. 
interest  or  no  interest,  95. 
interest  policies,  94. 
open  polices,  blanket  and  floating,  95. 
valued  policies,  96. 
what  are  not  valued  policies,  101. 
conclusive,  although  overvalued,  102. 
when  portion  of  property  is  not  at  risk,  107. 
valuation  fixed  by  company,  107. 
shifting  risks,  109. 
places  within  description,  and  property  covered  by,  113. 


1348  Index. 

FIRE  mSJJUAl^CE—Co7itmued. 

permission  to  remove  goods,  effect  of,  122. 

misdescription,  effect  of,  122. 

location  of  goods,  when  within  description,  126. 

wen  change  of  locality  does  not  defeat  policy,  126. 

property  not  belonging  to  the  class  insured.  127. 

concealed  property,  128. 

property  not  in  use,  129. 

what  policy  covers  by  implication,  129. 

grain,  what  is,  136. 

intention  of  parties  must  be  gathered  from  the  policy,  137, 

construction  of  policies,  140. 

conditions  in  policies,  148. 

ambiguous  conditions,  161. 

words  of  condition  must  be  set  forth  in  proper  place,  167. 

most  favorable  constructed  for  assured,  167. 

written  stipulations :  effect  upon  printed,  169. 

repugnant  stipulations,  169. 

Giant  Powder,  176. 

practice  of  other  insurers,  177. 

breach  of  conditions  ;  effect  of,  178. 

alteration  by  indorsement,  179. 

policy  construed  according  to  its  terms,  179. 

when  policy  takes  effect,  180. 

policy  suspended,  may  re-attach,  180. 

when  policy  is  exhausted,  183. 

detached — meaning  of,  183. 

machinery — what  is,  question  for  court,  183. 

"  in  trust,"  how  construed,  184, 

from — until,  185. 

immediate — forthwith,  185. 

contiguous,  188. 

contained  in,  189. 

delivered  in,  189. 

survey,  189. 

hazardous— extra  hazardous — specially  hazardous,  190, 

occupied — vacant,  191. 
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keeping — storing,  191. 

policy  covers  entire  building,  193. 

open  policy  on  merchandise,  194. 

construction  oi  pro  rata  clause  in  in  re-insurance,  194. 

effect  of  misstatement  of  title,  195. 

when  forfeiture  is  waived,  204. 

company  estopped  from  setting  up  breach  of  conditions  when,  207. 

vacant  premises,  208. 

"  vacant  or  unoccupied." — "  vacant  and  unoccupied,  223." 

dwellings — warranties  in  presenti,  226. 

permission  to  violate  conditions,  228. 

unlawful  use  of  buildings,  229. 

contingent  interests,  230. 

by  what  law  governed,  231. 

duty  of  .assured  to  save  property,  232. 

assignment  of  policy,  232. 

relative  rights  of  mortgagor  and  mortgagee,  233. 

mistakes  in  policies,  234. 

conditions  as  to  notice,  etc.,  must  be  complied  with,  235. 

loss  must  be  consequence  of  ignition,  236. 

explosion — loss  by,  238. 

destruction  of  building  to  arrest  fire,  262. 

loss  by  theft — proximate  cause,  264. 

total  loss — what  is,  273. 

negligence  of  assured,  274. 

return  premium,  286. 

when  assignment  of  policy  creates  new  contract,  287. 

indorsement  passes  title  in  proceeds  of  policy,  287. 

policy  not  countersigned  by  agent,  287. 

right  to  cancel — when  cancellation  takes  effect,  288. 

right  to  cancel  when  property  is  in  immediate  peril,  293. 

when  policy  expires,  294. 

forfeiture  may  be  waived,  294. 

mortgagor's  right  to  proceeds  of  policy  assigned  to  morgagee,  296. 

promise  to  pay  loss  when  not  liable  therefor,  298. 

policy  payable  to  morgagee  as  interest  may  appear,  299. 
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misstatement  as  to  incumbrances,  300. 
proceeds  of  policy  after  death  of  assured,  302. 
materials  of  which  building  is  composed,  not  insured,  302. 
loss  must  be  from  cause  not  expected  against,  307. 
distance  from  other  buildings,  308. 
adjoining  premises,  310. 
application  must  be  true,  311, 

changes  subsequent  to  insurance  must  be  noticed,  when,  312. 
prohibited  uses,  312. 
insured  bound  by  acts  of  his  agent,  314. 
fraud  of  insurers  ;  effect  upon  policy,  315. 
Assured  may  surrender  policy  for  cancellation,  315. 
effect  of  partial  settlement  of  loss,  316. 
right  of  insurer  to  recover  back  money  paid  for  loss,  316. 
property  described  without  words  limiting  location  of  risk,  817. 
policies  in  blank,  or  to  whom  it  may  concern,  319. 
policy  in  name  of  agent,  320. 
joint  owners,  321. 
rebuilding,  effect  of  notice  of,  322. 
renewals,  334. 

void  policy  not  vitalized  by  consent  to  transfer,  336. 
where  statute  limits  powers  of  company — rule,  342. 
cancellation  without  authority,  343. 
equitable  lien  upon  insurance  money,  343. 
conditions  of  policy  must  be  strictly  performed,  342. 
Sending  premiums  by  mail,  343. 
policy  against  fire  on  vessel — general  average,  343. 
policy  holder  in  dissolved — insolvent  corporation — right  of,  345. 
money  due  in  hands  of  Insurance  Department  not  attachable,  346. 
infancy  of  insured  no  defence,  346. 
•  when  application  is  part  of  policy,  349. 

stipulation  in  application  does  not  not  make  it  warranty,  853. 

description  of  risk  a  warranty,  355. 

examination  of  risk  by  insurer  or  its  agent,  360. 

when  knowledge  of  agent  is  not  knowledge  of  insurer,  360. 

waiver  by  agents — Mechler  v.  Phoenix  Ins.  Co.,  361. 
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policy  must  clearly  adopt  the  application,  365. 

may  be  in  part  adopted,  370. 

application  made  subsequent  to  policy,  370. 

not  binding  unless  made  by  authority  of  assured,  372. 

renewals,  subject  to  application,  when,  373. 

policy  cannot  be  burdened  with  new  conditions,  374. 

endorsements  on  part  of  policy,  374. 

mutual  policies,  rule  as  to,  375. 

when  interest  of  assured  must  be  stated,  378. 

void  in  part,  void  in  toto — Exceptions,  382. 

concealment  or  misrepresentation  of  matters  known  to  insurer,  393. 

oral  applications,  394. 

incumbrances,  395. 

representations  or  warranties,  398. 

defective  plan  of  premises,  399. 

answers  must  be  true,  400. 

insurer  may  rely  on  statements  of  assured,  400. 

statements  not  called  for  by  questions,  403. 

omitting  to  answer  questions,  404. 

equivocal  or  doubtful  answers,  405. 

policy  issued  without  representations  or  applications,  410. 

What  statements  are  not  warranties,  411. 

what  are,  414. 

promissory  warranties  in  policies  of,  what  are,  422. 

effect  of  failure  to  keep,  425. 

construed  in  reference  to  risk,  425. 
see  Aurora  F.  Ins.-  Co.,  v.  Eddy,  426. 
Ripley  v.  ^tna  Ins.  Co.,  432. 
custom  of  trade,  incidents  of  business,  effect  of  on,   433. 
how  extent  of  warrant  is  determined,  435. 
warranty  relative  to  watchman,  438. 

relative  to  water,  441. 

see  Aurora  F.  Ins.  Co.  v.  Eddy.  441. 

force-pump,  443. 

see  Gloucester  Mfg.  Co.  v.  Howard  F.  Ins.  Co.  443. 
warranties,  conditions  precedent,  444. 
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continuing  warranties,  what  are,  450. 

representations ;  what  are  ;  must  be  material,  459. 

tests  of  materiality,  463. 

fatal  representations  of  interests,  467. 

as  to  occupancy,  469. 

as  to  method  of  use,  471. 

unlawful  act  not  required,  473. 

fluctuating  uses ;  permanent  uses,  475. 

rule  as  to  incidental  uses,  478. 

see  Billings  v.  Tolland,  etc.,  Ins.  Co.,  478. 

"Shaww.  Roberds,  480. 

change  of  use,  489. 

distinct  contracts,  489. 

effect  of  premium  note  on  character  of  risk,  490. 

description  of  use ;  warranty  inpresenti,  490. 

effect  of  list  of  hazards  upon  contract,  490. 

implied  license,  491. 

representations  substantially  true,  501. 

ashes ;  method  of  keeping,  503. 

breaches  must  be  plead  or  relied  on  at  trial,  503. 

concealment  and  misrepresentation,  effect  of,  504. 

concealment  o£  material  facts — need  not  be  fraudulent — illustra- 
tions, 506. 

not  bound  to  disclose  facts  which  the  insurer  ought  to  know,  510. 

nor  facts  arising  subsequent  to  policy,  520. 

must  be  material  facts — test  of  materiality,  525. 

concealment  of  misrepresentation  of  interest,  etc.,  526. 

inciendiary  threats,  527. 

interests  need  not  be  particularly  stated,  unless  called  for,  528. 

concealment  may  be  wnived,  529. 

when  facts  are  covei'ed  by  warranty,  531. 

rule  when  insurer  knew  the  facts,  531. 

misdescription,  effect  of,  538. 

falso  demonstratio  non  nocet- — Bryce  v.  Lorillard  Ins.  Co.  540. 

lonides  v.  Pacific  F.  &  M.  Ins.  Co.,  545. 

American  Central  Ins.  Co.  v.  McLanathan,  545. 
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general  rule,  547. 

oral  misrepresentations,  550. 

rule  in  Pawson  v.  Watson,  552. 

actual  fraud  need  not  be  shown,  555. 

no  distinction    between   concealment  and  misrepresentation  of 

facts,  558. 
inquiries  must  be  answered,  558. 
proximity  of  other  buildings,  558. 
failure  to  disclose  true  state  of  title,  559. 
insurer  bound  to  know  extent  of  risk,  561. 
over  valuation,  562. 
questions  for  jury,  572. 

misrepresentation  as  to  premiums  paid  other  insurers,  572. 
fraud  not  presumed,  573. 
re-insurers,  578. 

examination  of  risk  by  insurer,  564. 
policy  can  only  attach  according  to  its  terms,  546. 
alteration  or  change  of  risk  effect  of,  578. 
prohibited  uses,  material,  per  se,  580. 
questions  for  jury.     Questions  for  court,  581. 
knowledge  of  agent  excuses  breach  when,  582. 
immaterial  changes  not  within  the  prohibition,  582. 
erection  of  adjoining  buildings,  584. 
must  be  change  or  alteration  of  risk,  585. 
test  as  to  what  is  an  increase  of  risk,  586. 
condition  not  extended  by  implication,  587. 
notice  need  not  be  given  of  immaterial  changes,  588. 
change  of  use,  589. 
use  by  tenant,  590. 
usages  and  incidents  of  risk,  594. 
condition  an  independent  one,  597. 
change  of  business,  598. 
no  offset  of  benefits,  599. 
experts,  599. 

rate  of  premium  not  always  the  test,  602. 
ordinary  repairs  not  within  the  prohibition,  601. 
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burden  of  proving  increase  on  insurer,  600. 

material  alterations  of  changes,  604. 

enlargement  of  building,  602. 

who  may  be  insured,  613. 

insurable  interest,  613. 

personal  nature  of  contracts,  618. 

void  unless  insured  has  interest,  625. 

interest  must  exist  at  time  of  loss,  626. 

rule  in  ^tiia  Ins.  Co.  v.  Miers,  627. 

rule  in  Gaylor  v.  Lamar  F.  Ins.  Co.,  627. 

rule  in  Redfield  v.  Holland  Purchase  Ins.  Co.,  628. 

interest  may  exist  without  property,  630. 

Waring  v.  Indemnity  Ins.  Co.,  632. 

equitable  interest — Contingent  interest,  633. 

rule  when  interest  is  contingent,  636. 

right  must  be  definite,  637. 

person  in  possession  under  contract  to  purchase,  638. 

receiptor  of  property  attached,  638. 

mortgagor  after  decree — Re-insurer,  339. 

person  having  legal  title,  643. 

legal  title  not  always  evidence  of  interest,  644. 

personal  interest  not  necessary,  644. 

need  be  neither  legal  or  equitable  interest,  651. 

liability  to  others,  confers  insurable  interest,  652. 

need  not  be  a  vested  interest,  652. 

quasi  interest,  652. 

issue  of  policy  prima  facie  evidence  of,  652. 

trespasser,  653. 

stockholder  in  corporation,  653. 

interest  under  void  or  voidable  contract,  655. 

defective  title  does  not  defeat,  656. 

person  liable  as  endorser,  657. 

contingent  liability — possible  loss — voisinage,  658. 

interest  need  not  be  stated  except,  659. 

person  having  custody  of  pvopert}',  660. 

insured  need  not  be  named  in  policy,  661. 
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consignee — bailee,  665. 

nature  of  the  relation  generally  the  test,  673. 
policy  may  be  an  incident  of  the  property,  674. 
partners,  678. 

person  liable  for  safe  keeping  of  property,  682. 
general  creditor  has  no  insurable  interest,  683. 
jBxtures,  684. 

one  held  out,  but  not  in  fact,  partner,  684. 
tenant  by  curtesy,  684. 
pawnbrokers — pledgees,  682. 
lien  for  materials,  685, 
trustee,  685. 

many  persons  may  insure  same  property,  686. 
mortgagee,  686. 
assignee,  686. 
surety  or  endorser,  686. 

purchaser  at  sheriff's  sale  before  deed  is  made,  686. 
mechanic  having  lien,  686. 
mortgagor,  687. 

attaching  or  levying  creditor,  687. 
sheriff,  687. 

judgment  creditor,  687. 
vendee,  688. 

executors — administrators,  690. 
person  in  possession  vv^ith  option  to  purchase,  690. 
tenants,  690. 
homestead,  691. 
receiptor  or  bailee,  692. 
agent — trustee — bailee,  692. 
each  joint  owner  or  tenant  in  common,  692. 
profits,  692. 
master  of  vessel,  693. 
creditors  under  levy  or  attachment,  694. 
fictitious  title,  694. 
contract  personal,  695. 
effect  of  alienation  upon  contract  of,  698. 
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effect  of  assent  to,  697. 
void  sale,  703. 

does  not  apply  to  goods  known  to  be  kept  for  sale,  703. 
when  alienation  does  not  avoid,  704. 

when  it  does,  705. 

bankruptcy  avoids  policy  when,  708. 

interest  suspended,  loss  during  not  within  policy,  709. 

effect  of  deed  and  mortgage  bank,  711. 

death  of  assured  avoids  policy  when,  712. 

alienation  in  fact  must  be  established,  715. 

effect  of  sale  under  foreclosure,  716. 

assignment  of  property  effect  of,  717. 

sale  and  partial  payment  effect  of,  718, 

when  mortgage  avoids  policy,  719-721. 

effect  of  special  condition,  721. 

when  levy  or  sale  under  legal  process   does  not  invalidate, 
725. 

incumbrances,  what  are,  728. 

conveyance  must  be  protested,  730. 

alienation  of  part  of  insured  property,  730. 

an  agreement  to  sell,  effect  of,  731. 

judgment  lien,  734. 

conveyance  and  re-conveyance,  737. 

alienation  after  loss,  738. 

voidable  sale,  738. 

sale  by  one  joint  owner  to  another,  737. 

special  provisions,  effect  of,  760. 

FLOATING  POLICIES: 

what  are,  95. 


FLUCTUATING  USE: 
rule  as  to,  475. 
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FORCE  PUMP : 

condition  as  to  keeping,  construction  of,  163,  442. 
see  Sayles  v.  N.  W.  Ins.  Co.  163. 

Gloucester  Mfg.  Co.  v.  Howard,  443. 

FORECLOSURE : 

sale  under  effect  of,  616. 

FORFEITURE  : 

of  policy,  when  waived,  204 — 207. 
illustrations,  204-207. 

see  North  Benwick  Co.  v.  N.  E.  F.  &  M.  Ins.  Co.  204  n  1. 
of  policy  in  mutual  company,  how  waived,  1220. 

FORMALITIES : 

omission  of  provided  by  charter  does  not  invalidate  policy,  when, 
88,  89. 
see  Prince  of  Wales  Life  Assn.  v  Harding,  88. 

FORTHWITH : 

meaning  of  in  policy,  185-188. 

notice  of  loss  to  be  given,  what  is  compliance  with,  931,  934. 


FRAUD 


insurer  may  recover  back  money  paid  for  loss,  when  the  claim 

was  fraudulent,  316. 
actual,  as  to  misrepresentations,  need  not  be  shown,  555. 
not  presumed,  573. 
or  attempt  at,  no  proof  of  loss,  effect  of,  957. 
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"FROM— UNTIL": 

includes  what,  185. 


G. 

GASOLINE : 

treated  as  "  petroleum,"  173  n. 

GENERAL  AGENT : 

distinction  between  powers  of  and  special,  873-878. 

GENERAL  AVERAGE : 

as  applied  to  insurance  on  vessel,  against  fire,  343. 

"GERMAN  TOYS": 

insurance  of  stock  of,  what  license  is  implied,  171.  n, 
see  Steinbach  v.  Lafayette  Ins.  Co.  170. 

GIANT  POWDER: 

keeping  of  licensed  when,  176. 

Sperry  v.  Springfield  F.  Ins.  Co.  criticised,  176. 

" GRAIN  " : 

what  is,  136,  137. 

GUNPOWDER : 

prohibited  by  conditions,  may  be  kept  when,  170. 


HABITUAL  USE : 


Index.  135& 

H. 


when  condition  in  policy  only  relates  to,  192. 
intended  when,  416 


HAZARDS : 

effect  of  printed  list  of  in  policy,  490. 

HAZARDOUS : 

meaning  of,  190. 

"HAZARDOUS  AND  NOT  HAZARDOUS  "  : 

goods  insured  as,  does  not  operate  as  license  to  keep   "  extra 
hazardous  "  goods,  150 

"HAZARDOUS,  EXTRA  HAZARDOUS  AND  SPECIALLY  HAZ- 
ARDOUS "  : 

policy  covering  goods,  overcome  all  conditions  in  policy  and 
any  articles  may  be  kept,  151. 


HAZARDOUS  RISKS : 

insurer  may  determine  what  are  and  his  classification  cannot  be 
disputed,  148. 


HEAT: 

loss  by,  not  covered  by  policy  unless,  236. 
see  Austin  v.  Drew,  236. 

HEIRS : 

of  assured,  rights  of  under  policy,  302. 
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HOMESTEAD  : 

who  has  insurable  interest  in,  691. 

HORSES: 

insured,  rule  as  to  place   of  risk,  120  n. 

see  Peterson  v.  Mississippi  etc.,  Ins.  Co.,  120. 
Holbrook  v.  St.  Paul  etc.,  Ins.  Co.,  120  n. 
Mills  V.  Farmer's  Ins.  Co.,  120  n. 


HOUSEHOLD  FURNITURE : 

described  as  "  contained  in  "  a  certain  place,  rule  as  to,  117. 
see  Lyons  v.  Washington  Ins.  Co.,  117. 


HUSBAND: 

has  insurable  in  property  of  wife  when,  684. 

ILLEGAL  USE : 

policy  suspended  by,  may  re-attach,  180-183. 

IMMEDIATE: 

meaning  of  in  policy,  185-188. 

IMMEDIATELY : 

proofs  of  loss  to  be  given,  what  is  compliance  with,  934. 

IMMATERIAL  CHANGES : 

in  risk,  effect  of,  582. 
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IMPLIED  LICENSE: 

See  License. 


INCREASE  OF  RISK : 

what  is,  avoids  policy  when,  578-611. 
See  Change  of  Risk. 


INCUMBRANCES : 

misstatements  as  to,  will  not  defeat  policy,  when  9,  n.  2. 

must  be  stated,  when,  199  n.  1. 

when  amount  of  need  not  be  stated,  203. 

see  Carter  v.  Boehm,  203. 
misstatement  as  to,  effect  of,  300-302. 
misstatements  as  to,  375. 
misstatement  as  to  in  application,  effect  of,  397. 

see  Hayward  v.  Mu.  F.  Ins.  Co.,  397. 
Jacob's  V.  Eagle  Ins.  Co.,  400. 
mortgage  is,  402. 
judgment  is,  when,  402. 
mechanic's  lien,  402. 
attachment,  402. 
questions  regarding  must  be  answered  with  absolute  accuracy, 

400. 
amount  due  on,  including  interest  called  for,  400. 
mistake  in  reference  to,  does  not  excuse,  461. 
what  will  excuse  401. 
what  are,  402. 
judgment,  are,  when,  402. 
what  are  within  meaning  of  terra,  728. 


INDEMNITY. 

contracts  of  insurance  are  of,  4,  n.  2. 

86 
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INDORSEMENT : 

on  policy,  effect  of,  147. 

see  Shertzer  v.  Mu.  F.  Ins.  Co.,  147. 
alteration  of  policy,  179. 

INFANT : 

insured,  may  enforce  policy,  346. 

INSOLVENT : 

debtor  has  insurable  interest,  366. 

INSOLVENT  CORPORATION: 
rights  of  policy-holder  in,  345. 

INSURER : 

presumed  to  know  of  usages  of  risk,  109. 

may  impose  any  legal  condition  in  policy,  148-167. 

right  to  recover  back  money  paid  for  loss,  989. 

why  may  be,  2. 

generally,  companies  are,  2. 

INSURANCE : 

distinction  between  parol  contracts  for,  and  of,  26. 

contracts  to  insure  valid,  when  contracts  of,  would  be  void,  16-29, 

contract  of,  may  be  changed  by  parol,  28. 

may  be  changed  by  indorsement,  28. 

who  may  change  contract  of,  28,  29. 

agreements  for  will  be  inforced  in  equity,  29. 

INSURANCE  AGENT: 

See  Ageist. 
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INSURANCE  BROKER : 
See  Broker, 

INSURANCE  COMPANY: 

not  bound  by  ultra  vires  contracts,  3. 
agent  of,  cannot  bind,  when,3  n  1. 
divine  powers  from  charter,  2,  3. 


INSURANCE  DEPARTMENT : 

money  in  hands  of,  belonging  to  company,  right  of  policy  holdet 
to,  346. 


INSURABLE  INTEREST: 

vendee  under  contract  for  purchase  of  land  has,  195-204. 

INSURABLE  INTEREST : 

insurable  interest,  what  is,  613-618,  619. 

personal  nature  of  contracts,  618. 

void  unless  insured  has  interest,  625. 

interest  must  exist  at  time  of  loss,  626. 

rule  in  JEtna  Ins.  Co.  v.  Miers,  627. 

rule  in  G.aylor  v.  Lamar  F.  Ins.  Co.  627. 

rule  in  Redfield  v.  Holland  Purchase  Ins.  Co.  628. 

interest  may  exist  without  property,  630. 

Waring  v.  Indemnity  Ins.  Co.  632. 

quitable  interest,  633. 

contingent  interest,  633. 

rule  when  interest  is  contingent,  686. 

right  must  be  definite,  637. 

person  in  possession  under  contract  to  purchase,  638. 

receiptor  of  propertj^  .attached,  638. 

mortgagor  after    decree  639 — re-insurer  639 — judgment  debtor 

after  levy,  639. 
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persons  having  legal  title,  643. 
legal  title  not  always  evidence  of  interest,  644. 
personal  interest  not  necessary,  644. 
need  be  neither  legal  or  equitable  interest,  645. 
liability  to  others,  confers  insurable  interest,  646. 
need  not  be  a  vested  interest,  651. 
quasi  interest,  652. 

issue  of  iboYwy  prima  facie  evidence  of,  652. 
Trespasser,  653. 
stockholder  in  corporation,  553. 
interest  under  void  or  voidable  contract,  655. 
defective  title  does  not  defeat,  656. 
person  liable  as  endorser,  657. 
contingent  liability — possible  loss — voisinage,  658. 
interest  need  not  be  stated,  except,  659. 
person  having  custody  of  property,  660. 
insured  need  not  be  named  in  policy,  661. 
consignee,  664,  665 — bailee,  665. 
nature  of  the  relation  generally  the  test,  673. 
policy  may  be  an  incident  of  the  property,  674. 
partners,  678. 

person  liable  for  safe  keeping  of  property,  682. 
general  creditor  has  no  insurable  interest,  683. 
fixtures — owner  of,  684. 
one  held  out,  but  not  in  fact,  partner,  684. 
tenant  by  curtesy,  684. 
pawnbroker  685 — pledgees,  685. 
lien  for  material,  685. 
trustee,  685. 

many  persons  may  insure  same  property,  686. 
mortgagee,  686. 
assignee,  686. 
surety  or  indorser,  686. 
mechanic  having  lien,  686. 
mortgagor,  687. 
attaching  or  levying  creditor,  687. 
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sheriff,  687. 

judgment  creditor,  687. 

vendee,  689. 

executor  690— administrators,  690. 

tenants,  690. 

receiptor  or  bailee,  692. 

agent,— 692, 

each  joint  owner  or  tenant  in  common,  692. 

profits,  692. 

master  of  vessel,  693. 

creditors  under  levy  or  attachment,  694. 

commission  merchant,  650. 


INTEREST: 

See  Instjeable  Inteeest. 


INTEREST  POLICIES : 

what  use,  95. 

test  of  validity  of,  94. 


INTERIM  RECEIPTS : 

treated  as  policy,  when,  787. 

IN  TRUST: 

how  construed  in  policy,  184. 
shall  be  produced  as  part  of  proof  of  loss.  987. 
lost   or  destroyed,   duplicate   should  be   obtained  if    possible, 
987  n  3. 

see  O'Brien  v-  Commercial  Ins.  Co.,  988  n  1. 
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JOINT  OWNERS: 

policy  in  name  of  one,  effect  of,  320. 
each  has  insurable  interest,  692. 
sale  by  one  to  another,  effect  of,  738. 

JUDGMENT : 

lien,  on  land  when,  402. 

JUDGMENT  CREDITOR : 

has  reinsurable  interest,  when,  687. 

JUDGMENT  LIEN : 

not  incumbrance,  unless,  734. 

JURISDICTION : 

condition  of  policy  ousting  courts  of,  invalid,  1057. 
requiring  action  in  particular  county,  1024. 
exception  when  provision  is  in  charter,  1024. 


JURY: 


question  as  to  whether  warranty  has  been  broken,  for,  503. 
question  of  overvaluation,  for,  572. 
alteration  or  increase  of  risk,  for,  581. 
what  are  proper  questions  for,  1117-1107. 


KEEPING-STORING : 

meaning  of  term,  rules  as  to,  191,  192. 


Index.  1367 

XEROSENE : 

use  of  prohibited,  effect  of,  149. 

see  Matson  v.  Farm  Buildings'  Ins.  Co.,  149  n. 
may  be  kept,  when,  170  n  7. 

see  Hall  v.  N".  Y.  Ins.  Co.,  170  n  7. 

KNOWLEDGE : 

of  agent  imputable  to  company,  when,  847  n  1,  889-895,  401- 
914. 

see  Campbell  v.  Merchants'  etc.,  Ins.  Co.,  889  n  5. 


LATENT  AMBIGUITY:  ' 

in  policy  explainable  by  parol,  235. 

LEVY: 

and  sale  under  execution,  effect  of,  725. 

LICENSE : 

written  description  of  risk  may  amount  to,  149. 

illustrations,  149. 
to  keep  hazardous,  etc.,  goods,  implied  when,  150. 
knowledge  by  insurer  that  assured  keeps  hazardous  goods,  effect 
of  150. 

see  Richards  v.  Protection  Ins.  Co.,  150  n  4. 
to  use  hazardous  articles  in  making  repairs,  implied  when,  153, 

158. 
or  in  necessary  prosecution  of  business  described  as  policy,  154, 

see  Harper  v.  Albany  Ins.  Co.,  154. 
hazard  must  be  an  incident  of  the  business  to  operate  as,  154. 
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LICENSE—  Continued. 

see  Appleby  y.  Astor  F.  Ins.  Co.,  154. 
implied  from  nature  and  incidents  of  the  risk,  491. 
see  Hall  v.  Ins.  Co.,  of  North  America,  491. 
Stout  V.  Commercial  etc.,  Ass.  Co.,  491. 
Steinbach  v.  Lafayette  F.  Ins  Co.,  492  n  1. 
Harper  v.  N.  Y.  Ins.  Co.,  492. 
Archer  v.  Merchants'  etc.,  Ins.  Co.,  49-3. 
Buchanan  v.  Exchange  F.  Ins.  Co.,  494. 
O'Niel  V.  Buffalo  Ins.  Co.,  495. 
Niagara  F.  Ins.  Co.  v.  DeGraff,  496. 
Citizens'  Ins.  Co.  v.  McLaughlin,  497  n  1. 


LIENOR  I 

for  material,  has  insurable  interest,  685. 

LIGHTNING : 

policy  covering  loss  by,  what  is  embraced  in,  139  n  1. 
see  Spensley  «.  Lancashire,  etc.,  Ins.  Co.,  139  n  1. 

LIMITATION  OF  ACTIONS  : 

contracts  limiting  are  valid,  1020. 
may  be  waived,  1021. 
what  will  excuse,  1021-1023. 

see  Ames  v.  N.  Y.  Union  Ins.  Co.,  1021. 

effect  of  war  on,  1023. 

premature  actions,  1024. 

clause   limiting  action   to  certain  jurisdiction,  invalid, 
1024. 

when  adjustment  is  essential,  1024,  1028. 

delay  induced  by  insurer,  1028. 

when  claim  is  regarded  as  arising,  1030. 

waiver  of  limitation,  what  amounts  to,  1031. 


Index.  136& 

LIMITATION"  OF  ACTION^  : 

effect  of  appointment  of  receiver,  1025. 

parol  contracts,  limitation  does  not  apply,  1025. 

commencement  of  action,  what  is,  1025. 

delay,  induced  by  insurer  amounts  to  waiver  of,  when.  1028. 

see  Martin  v.  Franklin  Ins.  Co.,  1028  n  2. 

distinction  between  "  occurred"  and  "  accrued'"  in  this  clause  of 

the  policy,  1030  n.  1. 
does  not  apply  until  after  jiroof  of  loss,  when,  1030  n  1. 
how  waived,  1031. 

see  Arthur  v.  Homestead  F.  Ins.  Co.,  1031. 
action  to  reform  policy,  not  within,  1034. 


LOCATION  OF  RISK : 

company  renewing,  knowing  of  change  in,  effect  of,  48. 

see  Ludwig  v.  Jersey  City  F.  Ins.  Co.,  43. 

when  within  description,  126. 

when  change  of,  defeats  policy,  126. 

see  Annapolis,  etc.,  R.  R.  Co,  v.  Baltimore  F.  Ins.  Co.,  126  n  2. 


LOCALITY : 

important  element  of  risk,  113. 


LOSS: 


occurring  after  application  but  before  acceptance  of  risk,  recover- 
able, when,  46,  57,  58. 

see  Tayloe  y.  Merchants'  Ins.  Co.,  45  n  5. 
Cooper  V.  Pacific  Mu.  Ins.  Co.,  46  n. 
Friend  v.  Royal  Ins.  Co.  46  n. 

occurring  before  application  for  insurance  is  made,  may  be  re- 
covered when,  47,  48  58. 

not,  when  assured  knew  of  loss,  47. 
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LOSS —  Continued. 

generally,  no  liability  for,  when  it  occurred  before  risk  attached, 
47.  _  _ 

rule  as  to,  when  policy  was  evidently  intended  to  cover  loss  al- 
ready occurred,  48. 
see  Arkansas  Ins.  Co.  v.  Bostick,  48. 

after  acceptance  of  risk,  but  before  premium  paid,  49  n.  4. 

see  Whettaker  v.  Farmers'^ Union  Ins.  Co.,  49  n.  4. 

total,  what  is,  273. 

resulting  from  negligence  of  assured,  rules  as  to,  274-286. 

must  be  shown  to  be  one  not  excepted,  307. 

effect  of  partial  settlement  of,  316. 

assignment  of  policy  after,  does  not  invalidate,  758, 

LOSS  BY  THEFT : 

covered  by  policy,  when,  264. 

M. 

MAGISTRATE'S  CERTIFICATE  : 

required  by  policy,  rules  as  to,  958-965. 

see  Johnson  v.  Phenix  Ins.  Co.,  958  n.  3. 
"  Turley  v.  North  American  Ins.  Co.,  960  n. 
nearest,  rule  as  to,  950-965. 

when  production  of,  is  rendered  impossible,  960-962. 
condition  precedent,  unless  waived,  960,  962. 
defects  in  may  be  waived,  963. 
nonproduction  of  may  be  waived,  963. 
what  amounts  to  waiver,  963-965. 

MAIL: 

acceptance  of  risk  by,  46,  49-58. 

see  N.  E.  Ins.  Co.  v.  Robinson,  49  n.  2. 
notice  of  loss  may  be  sent  by,  943 

MATCHES : 

keeping  of  prohibited,  may  be  kept  when,  170. 


Index.  1371 

MATERIALS  : 

of  building  fallen,  not  covered  by  policy,  193. 
of  which  building  composed,  not  covered  by  policy  when,  302- 
307. 


MASTER  OF  VESSEL. 

has  insurable  interest,  693. 


MAXIMS : 


"  certum  est  quod,  certum  reddi  potest,"  123. 

"  falso  demonstratio  non  nocet,"  123,  541-545. 

"verba  chartarum  fortius   accipiuntur  contra  prof eren turn,"  174. 

"  expressio  unis  est  exclusio  alterius,"  190. 


MECHANIC : 

having  lien  has  insurable  interest,  686. 

MECHANIC'S  LIEN : 

incumbrance  on  land,  when,  402. 

MEMBERSHIP : 

in  mutual  company,  effect  of,  1213-1214. 

MERCHANDISE : 

policy  upon,  kept  for  sale,  covers  all  goods  similar  in  kind,  109, 

110. 
See  N.  Y.  Gas  Light  Co.  v.  Mechanics'  F.  Ins.  Co.,  109  w.  2. 

Whitwell  V.  Putnam  F.  Ins.  Co.,  109  n.  2. 

Peoria,  etc.,  Ins.  Co.  v.  Anapaw,  109  n.  3. 
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MERCHANDISE—  Continued. 

Lane  v.  Maine  Ins.  Co.,  109  n.  3. 
Draper  v.  Hudson  River  Ins.  Co.,  110. 


MERCHANDISE : 

policy  on,  only  covers  goods  kept  for  sale,  133. 

illustrations,  133. 
see  Kent  v.  London  etc.,  Ins.  Co.,  232  n.  2. 


MISDESCRIPTIONS : 

of  risk,  does  not  avoid  policy,  unless,  122-125. 

see  Heath  v.  Franklin  F.  Ins.  Co.,  123  n.  2. 
lonides  v.  Pacific   F.  Ins.  Co.,  125  n.  2. 


MINISTER'S  CERTIFICATE  : 

must  be  produced  when,  963. 

MISREPRESENTATION  AND  CONCEALMENT: 

concealment  and  misrepresentation,  what  is,  505. 

material  facts,  need  not  be  fraudulent,  illustrations,  506. 

not  bound  to  disclose  facts  which  the  insurer  ought  to  know, 

510-520. 
nor  facts  arising  subsequent  to  policy,  520-525. 
must  be  material  facts — test  of,  525. 
concealment  or  misrepresentation  of  interest,  etc.,  526. 
incendiary  threats,  526,  527. 

interest  need  not  be  particularly  stated,  unless  called  for,  528. 
concealment  may  be  waived,  529. 
when  facts  are  covered  by  warranty,  531. 
rule  when  insurer  or  his  agent  knew  the  facts,  531-533. 
misdescription,  effect  of,  538-540. 
falso  demonstratio  non  nocet,  540. 
see  Bryce  v.  Loriliard  Ins.  Co.,  541. 
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MISREPRESENTATIOlSr  AND  C01>^CEAJMENT— Continued. 

lonides  v.  Pacific  F.  &  M.  Ins.  Co.  545. 

American  Central  Ins.  Co.  v.  McLanathan,  545. 
policy  can  only  attach  according  to  its  terms,  546. 
general  rule,  547. 
oral  misrepresentations,  550. 
rule  in  Pawson  v.  Watson,  552. 
actual  fraud  need  not  be  shown,  555. 
no  distinction  between    concealment  and  misrepresentation  of 

facts,  558. 
inquiries  must  be  answered,  558. 
proximity  of  other  buildings,  558. 
failure  to  disclose  true  state  of  title,  559. 
insurer  bound  to  know  extent  of  risk,  561. 
overvaluation,  562-572. 
questions  for  jury,  572. 

misrepresentation  as  to  premiums  paid  other  insurers,  572. 
fraud  not  presumed,  578. 
re-insui-ers,  573. 
examination  of  risk  by  insurer,  574. 


MISREPRESENTATIONS  : 

relative  to  risk,  505-574. 

See  Misrepresentations  and  Concealment. 


MISSTATEMENT  : 

as  to  incumbrances,  effect  of,  300. 

MORTGAGE : 

an  incumbrance  on  land,  402. 
when  avoids  policy,  719-720. 
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MORTGAGEE : 

holding  assigned  policy,  rule  as  to  money  paid  to  for  loss,  296- 

298. 
policy  payable  to  as  interest  may  appear,  rule,  299. 
has  insurable  interest,  686. 
policy  assigned  to,  effect  of,  766. 

rights  of,  under,  766. 
must  see  that  proofs  of  loss  are  made,  933. 
policy  made  payable  to  in  case  of  loss,  who  should  sue,  1122- 

1125 

MORTGAGOR: 

owner  of  premises,  199. 

unconditional  owner,  199. 

but  see  Clay  F.  &  M.  Ins.  Co.,  v.  Beck.  299.  n.  1. 

MORTGAGOR : 

has  insurable  interest,  687. 

MULES : 

insurance  on,  rule  as  to  place  of  risk,  120. 

see  Holbrook  v.  St.  Paul  etc.,  Ins.  Co.,  120. 


MUTUAL  COMPANIES  : 

officers  of  cannot  waive  rules  of,  when,  2.34. 

see  Evans  v.  Trimountain  Ins.  Co.,  234  n.  4. 
waiver  by,  of  proofs  of  loss,  etc.,  991. 
peculiar  features  of,  1213. 

policy-holder  in,  becomes  member  of  comp.iny,  when,  1213. 
effect  of  membership  as  to  notice  of  Ity-laws,  etc.,  1213, 
not  affected  with  notice  of  by-Jaws  subsequently  adopted,  1213. 

premium  notes  given  for,  effect  .ind  force  of,  1214. 
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MUTUAL  COMPANIES  -.—  Continued. 

when  assured  liable  for  an  amount  in  excess  of  note,  1214, 
character  of  premium  note,  1218. 
liability  of  assured  on,  1218. 
waiver,  of  forfeiture  by  mutual  companies,  1220. 
See  Policy  — Contracts  Fike  Insurance. 


MUTUAL  POLICY ; 


what  is  embraced  in,  375. 

when  application  is  part  of,  375-378. 


NATURE  OF  RISK : 

effect  of  an  interpretation  of  policy,  115-128. 

NITRO-GLYCERINE : 

exclusion  of,  does  not  exclude  articles  of  which  it  forms  a  part, 
176,  177. 

NEGLIGENCE: 

of  assured  producing  loss,  rules  as  to,  274-286. 

NOTICE : 

of  acceptance  of  risk  sent  by  mail,  takes  effect  when  posted,  52. 

see  Tayloe  v.  Merchants  Ins.  Co.,  52  n.  1. 

not  received,  effect  of,  52,  58. 

mailed  to  agent  of  insurer,  effect  of,  52. 

NOTICE  AND  PROOFS  OF  LOSS  : 

power  of  agents  to  waive,  866-870. 
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J^OTICE  OF  LOSS : 

must  be  given  as  required  by  policy,  934. 

forthwith,  934,  936,  941. 

immediately,  934. 

at  once,  934. 

to  whom  should  be  given,  935,  941. 

instances   of,  held  to  be  sufficient  or  insufficient  according  to 

circumstances,  935-954,  and  notes, 
■when  notice  an  an  agent  is  sufficient,  936,  941. 
may  be  waiver  of  strict  compliance,  936. 
see  Charleston  Ins.  Co.,  v.  Neve,  937  n. 
may  be  waiver  of  notice,  936-938. 
■what  amounts  to,  937,  938,  943-946. 

required  to  be  in  writing,  must  be  so  given  unless,  928,  939. 
may  be  given  by  agent  of  insurer,  938. 
knowledge  of  the  loss  by  the  company  does  not  excuse  giving 

of,  939. 
may  be  waived,  909. 

see  Eastern  R.  R.  Co.,  v.  Relief  Ins.  Co.,  v.  939  n.  5. 
■what  excuses  written  notice,  940. 

see  Lycoming  Ins.  Co.,  v.  Scheffler,  940,  n.  2. 

Clark  V.  N".  E.  Mu.  Ins.  Co.,  940  n.  2. 

Drake  v.  Farmers'  Union  Ins.  Co.,  940  n.  2. 
no  particular  form  of,  necessary,  640. 

see  West  Rockingham  Ins.  Co.,  v.  Sheets,  940,  n.  3. 
when  notice  is  required  to  be  given  to  the  secretary,  rule,  935- 

942  n.  6. 
to  company  at  certain  place,  rule,  941  n.  3. 
see  Engebretson  v.  Hecla  F.  Ins.  Co.,  941. 

when  time  for  giving  is  specifically,  named  in  policy,  rule,  942. 
may  be  sent  by  mail,  943. 


OCCUPANCY ; 


of  dwelling,  what  is,  209-226. 

of  buildings  generally,  rule,  209-226. 
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OCCUPANCY—  Continued. 

See  Vacant. 
intent  of  parties  as  to,  how  determined,  209. 
describing  building  as  "  dwelling  "  does  not  imply,  tliat  it  is 
occupied,  226. 

see  Hill  v.  Ilibernia  Ins.  Co.,  226  n.  1. 
statement  as  to,  only  warranty  in presenti,  414. 
false  statement  as  to,  effect,  415. 

when  policy  stipulates  against  increase  of,  hazard,  415. 
what  amounts  to  warranty  as  to,  415. 
promissory  warranty  as  to,  415. 
statements  as  to  watchman,  415. 


OFFER  TO  INSURE : 

not  binding  unless  accepted,  42. 

when  insurer  estopped  from  denying  acceptance,  42. 

see  Penley  v.  Beacon  Ins.  Co.,  42. 


ORAL: 

misrepresentations  as  to  risk,  550. 

ORAL  CONTRACT : 

See  Paeol  Conteacts. 

OTHER  INSURANCE : 

issuing  policy  without  requiring  answer  to  question  relative  to, 

effect  of,  407. 

see  Dayton  Ins.  Co.,  v.  Kelly,  407-410. 

avoids  policy  when,  771. 
87 
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OTHER  INSURANCE : 

condition  against,  how  affected  by  void  insurance,  771-775. 
general  rule  as  to,  772. 

see  Sutherland  v.  Old  Dominion  Ins.  Co.,  772. 

Hubbard  v.  Hartford  F.  Ins.  Co.,  773,  774,  n.  1. 
voidable  policy,  rules  as  to,  775. 

see  Thomas  v.  Builder's  Mu.  F.  Ins.  Co.,  776. 
Lindley  w.  Union  Ins.  Co.,  777. 
Gale  V.  Belknap,  777. 

but  see  Mitchell  v-  Lycoming  Ins.  Co.,  778. 
effect  taking,  without  consent,  781. 
must  cover  same  property,  782. 

see  Clark  v.  Hamilton,  etc.,  Ins.  Co.,  782  n.  1. 
when  only  covers  part  of  property,  783  n.  1. 
must  be  upon  same  interest,  784,  785-786. 

see  Home  Ins.  Co.,  v.  Baltimore  Warehouse  Co.,  785. 
Howard  Ins.  Co.,  v,  Scribner,  786. 
parol  contract  for,  is,  787. 
interim  receipts,  787. 
renewal  avoids  policy  when,  788. 
when  not,  788. 

other  insurance  without  notice,  until  required,  effect  of,  788. 
permission  for,  endorsed  on  policy,  789. 
applies  to  prior  or  subsequent  insurance,  789,  790. 

see  Warwick  v.,  Monmouth  Co.,  Ins.  Co.,  789  n.  5. 
permission  restricted  to  amount,  790. 

see  Elliott  v.  Lycoming  Ins.  Co.,  790. 
notice  may  be  given  to  agent,  791. 
knowledge  of  agent  estops  company  when,  791. 
substantial  compliance  with  condition,  792. 
effect  of  charter  provisions,  793. 
erroneous  statement  as  to  prior  insurance,  794. 
verbal  assent  to,  given  by  agent,  effect  of,  794. 

see  Carrugi  v.  Atlantic  Ins.  Co.,  794. 
verbal  notice  of  to  agent,  796-798. 
illustrations,  796-798. 
notice  to  former  agent,  798. 
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OTHER  nSrSURANCE— Cowimwed 

when  change  in  distribution  of  risk  takes  place,  799. 

simultaneous  policies,  799. 

renewals  must  be  made  how,  800. 

assent  without  indorsement,  802. 

knowledge  of,  after  policy  is  made,  804. 

waiver  of  breach  may  be  inferred,  804,  814. 

insurer  upon  notice,  must  cancel  policy  or  indorse  consent,  807. 

parol  contract,  809. 

breach  of  condition,  suspends  policy,  809. 

insolvency  of  otiier  insurers,  effect  of,  809. 

confusion  of  goods,  810. 

see  Case  v.  Hamilton,  etc.,  Ins.  Co.,  810. 
when  may  be  shown  policies  do  not  cover  saue  goods,  811. 

see  Storer  v.  Elliott,  etc.,  Ins.  Co.,  811. 
notice  must  be  as  required  in  policy,  812. 
may  show  policy  covers  other  property  in  part,  913. 
may  be  partial  breach,  815. 
double  insurance,  what  is,  815. 
provision  as  to  ratable  payment  in  case  of,  817. 
re-insurance,  817-821. 

OVER  VALUATION : 

when  avoids  policy,  562-572. 
whether  fraudulont,  for  jui-y,  572. 

OWNER: 

equity  of  redemption,  upholds  statement  of  title  as,  201,  202,  302. 
possession  of  real  estate  under  claim  of  title,  202. 

P. 

PAROL  AGREEMENT  TO  INSURE : 

v.-ilid,  10-41. 

when  takes  effect,  45-47. 
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PAROL  AGREEMENT  TO  m SJJJIE— Continued 

essential  elements  of.  16-24. 
when  com|)any  is  not  agreed  on,  63. 
presumptions  and  assured,  how,  65. 
may  be  complete  when  note  is  not  agreed  on,  when,  66. 
See  Paeol  Contract. 

PAROL  CONTRACTS  : 

of  insurance  valid  when,  10-16. 

illustrations,  11  n. 

to  insure,  remains  in  foi'ce,  until,  12  n. 

action  may  be  brought  on,  12  n  18. 

to  insure,  when  binding,  13  nS,  lb  n  1,  2. 

illustrations,  15  n  1  and  2. 

PAROL  CONTRACTS : 

will  be  enforced,  11  n. 

how  may  be  proved,  11  n. 

to  issue  policy,  insurer  liable  for  loss  before  policy  issues,  11  n. 

when  not  binding.  11  n. 

agent  may  make,  11  n. 

payment  of  premium  not  essential  to  validity  of,  11  n, 

must  be  complete,  IG,  17. 

essential  elements  of,  16-24. 

see  Strohn  v.  Hartford  F.  Ins.  Co.,  17  n  2. 
rule  when  condition  precedent  is  imposed,  19  n  3. 

see  Orient  Ins.  Co.  v.  Wright,  19  n  3. 
to  renew,  19  n.  3. 

see  First  Baptist  Church  v.  Brooklyn, 
effect  of  fact  that  writing  was  contemplated,  24. 
failure  to  notify  assured  of  rejection,  24. 

See  .Ins.  Co.  v.  Johnson,  24. 

Ide  V,  Phenix  Ins.  Co.,  24  n  2. 
mere  delay,  does  not  amount  to  acceptance  of,  25. 
company  left  discretionary  with  agent,  rule,  25. 
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see  Ellis  v.  Albany  City  P.  Ins.  Co.,  25  n  2. 
power  of  agent  to  bind  comjsany  by,  to  insure,  26. 
distinction  between,  to  insure  and  of  insurance,  26-29, 
to  insure  valid,  although  charter  provides  that   policies  must  be 

in  writing,  26. 
or  that  must  be  subscribed  in  certain  waj',  26. 
see  Franklin  Ins.  Co.  v.  Colt,  27. 

Sanborn  v.  Fireman's  Ins.  Co.  28  w  1. 
change  of  original  contract  may  be  by  parol,  28. 
by  indorsement,  28. 
who  may  change,  28,  29. 
equity  will  enforce,  29-33. 
will  specifically  enforce,  33. 

see  Security  Ins,  Co.  v.  Kentucky  F.  &  M.  Ins.  Co.  30  n  2. 
Relief  Ins.  Co.  v.  Shaw,  32  w  1 
how  proved,  36-39. 

conditions  precedent  must  be  performed,  39. 
burden  of  establishing,  upon  plaintiff,  39. 
binding  though  company  not  agreed  on,  when,  63. 

see  Ellis  v.  Albany  City  Ins.  Co.,  64. 
presumptions  as  to,  when  assured  has  previously  been  insured  by 
same  agent,  65. 

see  Aububon  v.  Excelsior  Ins.  Co.,  66  n  1. 
complete  though  rate  not  agreed  on,  when,  66. 

see  Walker  v.  Metropolitan  Ins.  Co.,  66. 
limitation  in  policy  as  to  time  of  bringing  action  does  not  apply 
to,  1025. 

PARTNERS : 

have  insurable  interest,  678. 

one  held  out  as,  but  not  in  fact,  684. 

sale  of  interest  of  one,  to  another,  738-748. 

dissolution  of  firm,  effect  of,  748. 

See  Policy— Contracts— FiEE  Insurance. 

PAYMENT  OF  LOSS : 

under  parol  contract  to  insure,  equity  will  compel,  33-36. 
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PERMANENT  USE : 

rule  as  to,  475. 

PERMISSION  : 

given  to  remove  goods,  effect  of,  122. 

PHAETON : 

insurance  on,  described  as  "  contained  in  "  rule  as  to,  116. 
see  McCluer  v.  Girard  F.  &  M.  Ins.  Co.  116. 
London,  etc.,  Ins.  Co.  v.  Graves,  118. 

PETROLEUM : 

keeping  of,  does  not  avoid  policy,  when,  154. 

PETROLEUM : 

using  or  storing  prohibited,  may  be   used  for  lightning,  when, 
171-173 

see  Buchanan  v.  Exchange  F.  Ins.  Co.,  173. 
gasaline  included  under  head  of,  173  n. 

PLACE  OF  RISK: 

see  Sawyer  v.  Dodge  Co.  Mu.  Ins.  Co.,  113  n  1. 
Webb  V.  National  Ins.  Co.,  113. 
usages  and  nature  of  risk  determine,  113. 
material  when,  113-122. 


PLAN: 


of  premises,  defective,  effect  of,  399. 
illustrations,  399  n. 
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what  is,  5,  8. 

effect  of  acceptance  of  by  assured  8. 

what  provisions  in,  will  be  upheld  8. 

insured  may  show  that  papers  referred  to  in,  were  not  executed 

by  him,  9. 
effect  of  ipistatement  by  agent,  on  9,  n  2. 
illustrations,  9  n  2. 

ambiguous  terms  in,  may  be  explained  how,  Q  n  2. 
cannot  be  explained  by  parol,  when,  9  n  2. 
rule  when  conditions  are  written  or  printed  upon  face  of,  10,   ' 
reformation  of  should  be  had  when,  10. 
evidence  of  the  contract  only,  10-12. 
cannot  be  varied  by  parol  when,  13. 
cannot  be  reformed  when  mistake  is  mutual,  21,  22. 
made  but  not  delivered,  effect  of,  53. 
made  and  sent  to  agent  of  insurer,  and  cancelled  by  him  because 

not  taken  effect  of,  53  n. 

see  Myers  v.  London,  etc.,  Ins.  Co.,  53  n. 
conditionally  delivered,  effect  of,  58. 
substitution  of,  of  other  companies  effect  of,  59-63. 

see  Dayton  Ins.  Co.  v.  Kelly,  59  n  1. 
acknowledgement  of  payment  of  premium  in,  67-75. 
possession  of  by  assured  evidence  of  waiver  of  prepayment  of 

premium  when,  70. 
when  not,  72. 

sending  by  mail  amounts  to  waiver  when,  72. 
delivery  of,  does  not  necessarily  establish  waiver  of  prepayment 

of  premium,  72. 
when  does,  73. 

sent  to  agent,  he  is  bound  to  deliver,  84. 
see  Hallock  v.  Conn  Ins.  Co.,  84  ti  2. 
fact  that  loss  has  occurred,  does  not  excuse  delivery,  84. 
heoomes  proiJerty  of  assured  when,  85. 
held  by  insurer,  effect  of  85,  86. 
varyino-  from  original  contract  not  binding  on  assured  as  to  such 

matters  when,  86,  87. 
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see  Patterson  v.  Mills,  86,  87. 
insurer  bound  to  make,  conform  to  agreement,  86,  87. 
warranties  not  embraced  in  agreement,  do  not  bind  assured  87. 

see  Lishman  v.  Northern  etc.,  Ins.  Co.,  87. 
insurer  bound  to  execute,  although  mistaken  as  to  value  of 

risk,  88. 
variation  from  form  prescribed  in  charter  does  not  invalidate,  88. 
omission  of  charter  formalities  in  effect  of,  88. 
kinds  of  policies,  93. 
wager,  what  is,  93. 
interest,  what  is,  95. 
open,  what  is,  95. 
blanket,  95. 
floating  95. 
valued,  96. 

covering  goods  kept  for  sale,  rule  as  to,  109-113. 
see  Mebchandise. 
goods  as  a  class,  110,  112. 

see  Mills  v.  Farmer's  Ins.  Co.,  110  w  2. 
"goods  manufactured  and  in  process,"  111. 
property  assured  or  used  by  insured,  111  n  2. 
"rolling  stock"  of  railway.  111,  112. 

see  Eastern  R.  R,  Co.  v.  Relief  F.  Ins.  Co.,  111. 
may  cover  goods  not  owned  by  assured  when.  111. 
shifting  risk,  applies  to  property  on  hand  at  time  of  loss,  only,  112. 
places  within  description  in,  113-122. 
places,  within  description  of,  113. 
on  "hay  stocked  "  on  etc.,  113  ji  1 
on  timber  "in  ship  yard,"  113. 

see  Webb  v.  National  Ins.  Co.,  113. 
usages  and  nature  of  risk  determined  materiality  of  place,  113-122. 
see  Fitchburg  R.  R.  Co.  v.  Cliarlestown  Ins.  Co.,  114. 
Providence  etc.,  R.  R.  Co.  v.  Yonkers  F.  Ins  Co.,  114. 
does  not  cover  projierty  not  in  place  designated  in  when,  114. 

see  Eddy  St.  Foundry  v.  Camden  etc.,  Ins.  Co.,  114. 
discribing  property  as  in  certain  building,  docs  not  apply  to  same 
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property  in  new  building  erected  on  same  site,  unless,  114. 
covering  goods  described  as  "  contained  in ''  a  certain  building, 

etc.,  effect  of,  115-122. 
presumed  to  be  made  with  reference  to  character  of  risk  and  its 

uses,  unless,  120. 
covering  ambulntory  risks,  place  not  material,  115-122. 
horses,  120  n  2. 
mules,  120. 

threshing  machine,  120. 
goods  covered  by,  removed  by  consent,  rule,  122. 
misdescription  of  premises,  etc.,  effect  of  122-125. 
covers  good  in  buildings  although  not  in  same  rooms  as  when 

insured,  126, 127. 
does  not  cover  property  not  belonging  to  class  described  127. 

see  Watchorn  v.  Langford,  127. 
on  household  furniture,  does  not  cover  goods  bought  for  sale  127. 
does  not  cover  property  concealed  because  stolen,  smuggled,  etc., 

128. 
covers  property  of  same  clsss  thongh  not  in  use,  129. 
covers  what,  by  implication,  129. 
on  steam  saw-mill,  covers  what,  130. 

patterns  included  in,  under  head  of  tool,  when,  130. 
construction  of,  as  to  property  covered  by,  130. 
on  "ship  on  the  stocks"  what  covered  by,  130. 

unfinished  house  does  not  cover  timber  lying  near  ready  for 
use  in,  130. 

on  stock  "  held  in  trust,"  construction  of  132. 

covers  goods  in  hands  of  insured  for  repair  etc.,  132. 
in  pawn,  132. 

profits  of  business  may  be  covered  by,  132. 

covering  different  classes  of  property  with  distinct  amounts, 

effect  of  renewal  of  at  gross  sum,  138. 

on  property  kept  in  certain  buildings  covers  what,  133. 

merchandise,  133. 

jeweller's  stock  in  trade,  133. 

excludes  classes  of  property  incident  to  that  insured,  when, 

183. 


1386  Index. 

I'OLlCY—Co?itinuecl 

on  goods  "  raw,  wrought  and  in  process,"  133. 
on  "  stock  in  trade,"  184. 

"  stock  in  trade   consisting  of"  134. 
stock  in  trade  including"  134. 
for  certain  sum,  on  "  all  or  either"  of  certain  buildings,  how 

construed,  134. 
on  "  silver  plate"  does  not  include  silver  goods,  135. 
covering  particular  business,  how  construed,  135. 
covering  "starch  manufactory"  what  is  embraced  in,  135. 

see  Seavey  ?;.  Central  etc.,  Ins.  Co.,  135. 
on"  engines  and  machinery  for  the  manufacture  of  tin-ware" 

covers  what,  136. 
what  is  treated  as  part  of  building  in  which  goods  are  de- 
scribed as  being,  135. 
see  Liebenstein  v.  Etna  Ins  Co.  135.  n  3. 
on  "grain"  what  is  included  in,  136. 
intention  of  parties,  gathered  from,  contract,  137. 
on  household  furniture  does  not  cover  personal  jewelry,139. 
general  rules  for  construction  of,  140-148. 
illustrations,  140-148. 
see  Clary  v.  Protection  Ins.  Co.,  139  n  1. 
when  term  is  left  indefinite  on  renewal  of,  139  n  1. 

Scott  V.  Home  Ins.  Co.,  139  n  1. 
covering  loss  by  lightning,  what  is  included  under,  189,  n. 

see  Spensley  y.  Lancashire  Ins.  Co.,  139  »j  1. 
for  specific  term,  but  while  devoted  to  certain  use,  only  covers 
loss  while  use  continues,  189  n  1. 

see  Langworthy  y.  Oswego  etc.,  Ins.  Co.,  139  n  1. 
ambiguous  language  in,  construed  against  company,  140  n  1. 
intention  of  parties  to,  will  be  effectuated,  140. 
whole,  will  be  made  operative  if  possible,  140. 
inconsistent  statements  in,  how  construed,  140. 
written  portion,  prevail  over  printed,  140, 143. 
both  written  and  printed  portions  of,  will  be  retained  when,  140, 

141,  143. 
woi-ds  of,  taken  most  strongly  against  insurer,  141. 
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reason  for  rule,  141. 
understanding  of  parties  to,  to  be  effectuated  if  possible,  141. 
see  general  rules  as  to  construction  of,  141. 
see  Marco  v.  Liverpool  etc.,  Ins.  Co.,  141. 
Puller  y.  Phenix  Ins.  Co.,  142. 
when  susceptible  to  two  interpretations,  rule,  142. 
see  Teutonia  Ins.  Co.,  v.  Miind.,  142. 

Lucas  V.  Liverpool  etc.,  Ins.  Co.,  142. 
Trade  Ins  Co.  v.  Barracliff,  142. 
meaning  of  word  "  room  "  in  policy  on  manufacturing  establish- 
ment, 143. 

see  Daniels  v.  Hudson  River  Ins.  Co.,  14.3. 
judicial  construction  of  words,  prevails,  143. 
covering  store  fixture,  what  included  in,  143  w  4. 
ordinary  sense  of  words  in,  to  prevail  unless,  144, 
indorsement  on,  effect  of,  147. 

covering  articles  "  placed  or  to  be  placed  "  construction  of,  132. 
describing  certain  uses  as  hazardous,  etc.,  effect  of,  148-167. 
description  of  risk  in,  may  operate  as  license  to  keep  hazardous 

articles,  etc.,  148-167. 
acception  of,  describing  goods  as  non  hazardous,  effect  of,  153. 
prohibiting  building  from   being  used  for  hazardous  purposes,  is 
not   avoided   by  keeping  articles   denominated  hazardous  as 
part  of  general  stock,  153. 
see  Moore  v.  Protection  Ins.  Co.,  153. 

see  Vogel  v.  People's  etc.,  Ins.  Co.,  152. 
not  avoided  by  use  of  articles  classed  as  hazardous  in  making  re- 
pairs, 153. 

illustrations,  153. 
matters  dehors  may  be  looked  at  to  ascertain  intention  of  parties, 
when,  162,  163,  164. 

see  Sayles  v.  N".  W.  Ins.  Co.,  163. 
nature  of  risk,  etc.,  is  to  be  looked,  164. 

see  Younger  v.  Royal  Exchange  Ass'n.  Co.,  164. 
condition  in,  as  to  time  for  bringing  action,  165  n. 
see  Mix  v.  Andes  Ins.  Co.,  165  n  ?>. 
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cannot  be  altered  by  presumed  practice  of  other  companies,  177, 

see  Pearson  v.  Commercial  Union  Ins.  Co.,  177. 
provisors  avoiding,  only  render  voidable,  178. 
alterations  of  by  endorsement,  179. 
construed  according  to  its  terms,  179. 

see  Pearson  v.  Com,  Ins.  Co.  179. 
•when  takes  effect,  180. 
suspended,  may  re-attach,  180-183. 
exhausted,  when,  188. 

"from— until,"  185. 

"  immediate— forthwith,"  185-188. 

"contiguous,"  188. 

"  deliver  in,"  189. 
on  building,  only  covers  it  as  such,  194. 
open,  on  merchandise,  194. 
construction  oipro  rata  clause,  194. 
not  always  void  when  title  incorrectly  stated,  195-204. 
places  within  description,  and  property  covered  by,  113. 
permission  to  remove  goods,  effect  of,  132. 
misdescription,  effect  of,  122. 
location  of  goods;  when  within  description,  122. 
when  change  of  locality  does  not  defeat  policy,  126. 
property  not  belonging  to  the  class  injured,  127. 
concealed  property,  not  covered  when,  128. 
property  not  in  use,  129. 
what  policy  covers  by  implication,  129. 
intention  of  parties  must  be  gathered  from  the  policy,  137, 
construction  of  policies,  140. 
condition  in  policies,  148. 
classification  of  hazards,  148. 
ambiguous  conditions. 

words  of  condition  must  be  set  forth  in  proper  place,  167. 
most  favorable  construction  for  assured,  168. 
written  stipulations  ;  effect  of  upon  printed,  168. 
repugnant  stipulations,  169. 
most  favorable  construction  for  assured. 
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practice  of  other  insurers,  177. 

written  stipulations  effect  of  on  printed,  169. 

breacli  of  conditions  ;  effect  of,  178. 

alteration  by  indorsement,  179. 

policy  construed  according  to  its  terms,  179. 

when  policy  takes  effect,  180. 

policy  suspended,  may  re-attach,  180 

when  policy  is  exhausted,  183. 

detached — nieaning  of,  183. 

machinery — what  is,  question  for  court,  183. 

"  in  trust,"  how  construed,  184. 

contained  in,  189. 

survey,  189. 

hazardous — extra  hazardous — specially  hazardous,  190. 

occupied — vacant,  191. 

keeping — storing,  191. 

policy  covers  entire  building,  198. 

open  policy  on  merchandise,  194. 

construction  of  'pro  rata  clause  in  re-insurance,  194. 

effect  of  mistatement  of  title,  195. 

when  forfeiture  is  waived,  204. 

company  estopped  from  setting  up  breach  of  conditions,  ?rhen, 

207. 
vacant  premises,  208-226. 
warranties  in  presenti,  226. 
permission  to  violate  conditions,  228. 
unlawful  use  of  buildings,  229. 
contingent  interests,  230. 
by  what  law  governed,  231. 
assignment  of  jiolicy,  232. 
requirements  in  as  to  notice,  234. 

conditions  as  to  notice,  etc.,  must  be  complied  with,  234. 
mistakes  in,  23.0. 

loss  must  be  consequence  of  ignition,  236-238. 
■explosion — loss  by,  238-262. 
^3estruction  of  building  to  arrest  fire,  262. 
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loss  by  theft — proximate  cause,  264. 

total  loss  under,  what  is,  273. 

negligence  of  assured,  274. 

retui-n  premium,  286. 

when  assignment  of  policy  creates  new  contract,  287. 

indorsement  passes  title  in  proceeds  of  policy,  287. 

policy  not  countersigned  by  agent,  287. 

right  to  cancel — when  cancellation  takes  effect,  29e. 

right  to  cancel  when  property  is  in  immediate  peril,  293. 

when  policy  expires,  294. 

forfeiture  may  be  waived,  294. 

mortgagor's  right  to  proceeds  of  policy  assigned  to  mortgagee,  296, 

promise  to  pay  loss  when  not  liable  therefor,  298. 

payable  to  mortgagee  as  interest  may  appear,  299. 

misstatement  as  to  incumbrances,  800. 

proceeds  of  policy  after  death  of  assured,  301. 

materials  of  which  building  is  composed,  not  insured,  301. 

loss  must  be  from  cause  not  excepted  against,  307. 

distance  from  other  buildings,  308. 

adjoining  premises,  310. 

application  must  be  true,  311. 

changes  subsequent  to  insurance  must  be  noticed,  when,  312. 

prohibited  uses,  312. 

insured  bound  by  acts  of  his  agent,  314. 

fraud  of  insurers  ;  effect  upon  policy,  315. 

assured  may  surrender  policy  for  cancellation,  315. 

effect  of  partial  settlement  of  loss,  316. 

right  of  insurer  to  recover  back  money  paid  for  loss,  316. 

property  described  without  words  limiting  location  of  risk,  317. 

policies  in  blank  or  to  whom  it  may  concern,  318. 

policy  ill  name  of  agent,  319. 

joint  owners,  320. 

rebuilding,  effect  of  notice  of,  322. 

i-enewal  of,  334. 

void  policy  not  vitalized  by  consent  to  transfer,  336. 

cancellation  without  authority,  337. 
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equitable  lien  upon  insurance  money,  337. 

■where  statute  limits  power  of  company,  337. 

cancellation  without  authority,  337. 

conditions  of  policy  must  be  strictly  performed,  342: 

sending  premiums  by  mail,  343. 

meaning  of  term  "  detached,"  in,  183. 

"  in  trust  "  how  construed  in  policy. 

machinery,  what  is,  question  for  court,  183. 

does  not  cover  contingent  interests,  unless,  230,  231. 

by  what  law  governed,  231  n  2. 

duty  of  assured  to  save  property  under,  232. 

assignment  of,  effect  of,  232. 

after  loss,  232. 

requirements  of  as  to  notice  consents  etc.,  must  be  observed,  23.4. 

mistake  in  may  be  explained  by  parol,  235. 

when  not,  236. 

loss  under,  must  be  by  ignition,  236. 

injury  by  heat,  not  covered  by,  236. 

see  Austin  v.  Drew,  236. 
loss  under,  by  explosion,  not  covered  unless,  238-262. 
covers  loss  by  destruction  of  buildings  to  prevent  spread  of  fire 

when,  262. 
loss  of  theft,  264. 
loss  by  w-ater,  covered  by  when,  264. 

removal  of  goods,  267  n. 
total  loss  under,  what  is,  273. 
negligence  of  assured  producing  loss,  liability  of  company  for, 

274-286. 
premiums  paid  under,  may  be  recovered  back  by  assured  when, 

286. 
assignments  of  creates  new  contract  when,  487. 
how  may  be  cancelled  288-293. 
expires  when,  294. 
void,  may  be  revived,  294. 
mortgagee,  under  assignee,  rights  of,  296-298. 
promise  to  pay  loss  when  not  liable  for,  rule,  298. 
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payable  to  mortgagee  as  interest  may  appear,  299. 

effect  of  misstatement  as  to  incumbrances,  upon,  300-302. 

proceeds  after  death  of  assured  rule  as  to,  802. 

does  not  cover  materials  of  which  building  is  composed,  302-307. 

does  not  cover  loss  excepted  against,  307. 

when  requires  notice  of  facts  subsequent  to  issue  of,  rule,  312. 

invalidated  by  prohibited  use  when,  312-314. 

person  procuring  for  assured  latter  bound  by  acts  of  when,  314. 

fraud  of  insurer  in  making,  will  not  entitle  assured  to  recovery 

unless,  315. 
assured  may  cancel  although  other  policies  are  effected  thereby, 

315. 
payment  of  loss  under  upon  one  class  does  not  release  claim  for 
loss  on  another  class,  316. 

see  Redfield  v.  Holland  Purchase  Ins.  Co.,  316. 
insurer  may  recover  back  money  paid  for  loss,  when,  316. 
covering  property,  without  limitation  as  to  place  of  risk,  317. 
see  Lawyer  v.  Dodge  Co.  Mu.  Ins.  Co.,  317. 
Peterson  v.  Miss  Valley  Ins.  Co.,  317. 
Fitchburg  R.  R.  Co.  v.  Charlestown  Ins.  Co.,  318. 
Farmer's  etc.,  Co.  v.  Harmony  F.  &  M.  Ins.  Co.,  318. 
in  blank,  to  whom  it  may  concern,  319. 
in  name  of  agent,  without  previous  authority,  rule,  320. 
in  favor  of  one  joint  owner,  rule,  320. 
right  of  insurer  to  rebuild,  322. 
renewal  of,  334-336. 

under  seal,  may  be  renewed  by  reciept  not  under  seal,  335. 
void,  not  vitalized  by  consent  to  transfer,  336. 
covering  risks  which  charter  prohibits  it  from  taking,  rule,  337. 
cancellation  of  without  authority,  337,  338. 

see  Massasoit  Steam  Mill  v.  Western  Ass'n.  Co.,  338. 
€quitable  lien  on  money  due  under,  rule,  338. 

see  Cromwell  v.  Brooklyn  F.  Ins.  Co.,  338. 
mortgagor  entitled  to  benefit  of,  when,  339. 

see  Wa)iiig  v.  Loder,  340  n  1. 
vendor  of  land,  right  to  benefit  of,  341. 
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company  not  entitled  to  be  subrogated  to  right  of  morgages  when, 
339,  340  n  1,  341  n  1. 

conditions  in,  must  be  strictly  preformea,  342. 

premium  on,  sent  by  mail  operates  as  payment  of,  when,  348. 

on  vessel,  again  St  fire,  general  average,  343. 

holder  of,  in  dissolved  corporation,  right  of,  345. 

money  due  on,  in  hands  of  Insurance  Department,  346. 

infancy  of  assured,  no  defence  action  on,  346. 

cannot  be  burdened  with  new  conditions,  374. 

indorsements  are  effect  of,  374. 

when  language  of  prevails  over  application,  374. 

renewal  of  subject  to  application,  when,  373. 

interest  of  assured   need  not  be  stated  unless,  378-382. 
See  West  Rockingham  Ins.  Co.  v.  Sheets,  378,  379. 

void  in  part,  void  in  toto,  382-393. 

exception  to  rule,  378-393. 

concealment   or  misrepresentation  as  to  matters  known  to  in, 
surer,  398. 

oral  application  for,  effect  of,  394. 

issuing  without  answer  to  question  in  application,  effect,  4C4, 
405. 
see  Carson  v.  Jersey  City  Ins.  Co.,  405  n  2. 

issued  on  verbal  application,  effect  of,  410. 

all  statements  in,  relating  to  risk,  warranties,  414-422. 

special  provisions  in  as  to  use  of  premises,  effect  of,  416. 
illustrations,  416 

two,  issued  to  same  person  on  adjoining  property  distinct  con- 
tracts, 489. 

rate  of  premium  does  not  determine  character  of  risk,  490. 

description  of  use,  effect  of,  490. 

list  of  hazards  in,  effect  of,  490. 

implied  license,  491. 

misrepresentation    and    concealment   of  facts  material  to  risk, 
effect  of,  505-574. 

See  MiSEEPEBSENTATION-  AND  CONCEALMENT. 

assignment  of.  invalidate  when,  755-769. 

88 
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POLICY—  Continued. 

See  Assignment. 
right  to  recover  back  money  paid  under,  989. 

See  Smith  v.  Glen's  Falls  Ins.  Co.,  990. 
issued  to  whom  it  may  concern,  rules  as  to,  1120. 
issued  to  agent,  who  may  sue,  1120 

to  two,  action  may  be  in  name  of  one,  when,  1120. 
issued  to  carrier,  who  may  lue,  1120. 


POSSESSION. 

prima  facie  evidence  of  insurable  interest, 
real  owner  may  adopt  policy 


POSSIBLE  LOSS  : 

creates  insurable  interest,  658. 

PROOFS  OF  LOSS : 

under  parol  contract  to  insure  must  be  made,  45. 

agent  may  waive,  866. 

conditions  requiring,  must  be  observed,  927. 

assured  must  show  compliance  with,  927. 

all  information  required  to  be  given  in,  must  be  given,  928. 

as,  the  interest  of  the  assured,  928. 

certificate  of  magistrate,  etc.,  928 

provision  as  to  time  of  giving,  929-931,  and  notes 

forthwith,  981,  934. 

at  once,  931,  934. 

see  Sims  v.  State  Ins.  Co.,  931  n  7. 
immediately,  934. 
who  may  make,  931. 

when  insurer  does  not  make,  reason  must  be  shown,  931, 
what  excuses  making  by  other  than  assured,  931. 
person  in  interest  may  make,  932. 
made  by  wrong  person,  defect  may  be  waived,  933. 
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PROOFS   OF   LOSS— Continued. 
made  by  agent,  933.- 

executor,  933. 
creditor,  933. 

person  having  custody  of  property,  933. 
mortgagee  may  make^  when,  938. 

Watertown  F.  Ins.  Co.  v.  Grover  &  Baker  S.  M.  Co., 
933,  929,  930,  n. 
to  whom  may  be  given,  934. 
may  be  given  to  agent,  when,  929  n  1. 
waiver  of  defects  in,  920  n  4. 

see  Home  Ins.  Co.  v.  Davis,  949 
may  be  amended,  928  n. 

reasonable  diligence  in  furnishing,  what  is,  941. 
failure  to  object  to,  amounts  to  waiver  when,  944-954. 
after  breach  of  condition,  rule,  947,  948. 
see  Brink  v.  Hanover  F.  Ins.  Co.,  948. 
promise  to  pay  loss  after  breach  of  condition  is  waiver,  949. 

failure  to  set  up  breach  in  action  to  recover  loss,  treated 
as,  949. 
assured  need  not  prove  compliance,  when,  949. 
defects  in,  insurer  must  notify  assured  of,  or  waived,  950-954. 
illustrations,  950-954. 

what  should  be  stated  in,  954-957,  and  notes, 
fraud  in,  or  attempt  at,  effect  of,  957. 
magistrate's  certificate,  rules  as  to,  958-965. 
rule  as  to  defective,  965-983. 

insurer  estopped  from  setting  up  defects,  when,  965-983. 
approval  of,  cannot  be  withdrawn,  978. 
when  need  not  be  made,  978-981. 

see  Williamsburgh  City  F.  Ins.  Co.  v.  Cary,  978. 
denial  of  liability  by  insurer,  979,  980. 
question  for  the  jury,  979. 
distinction  when  requirement  as  to,  is  contained  in  charter,  979 

n2. 
refusal  to  pay,  on  other  grounds,  980,  981-983 
see  Gauche  v.  London,  etc.,  Ins.  Co.,  981. 
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PROOFS  OF  LOSS.— Continued: 

agent  may  waive,  983-986  and  notes. 

rule  in  case  of  mutual  company,  984,  985,  991. 

fact  that  policy  provides  shall  be  no  waiver,  except  in  writings 

does  not  change  rule,  985. 
only  proof  required  by  policy  need  be  given,  986. 
copies  of  invoices,  books,  vouchers,  etc.,  987. 
admissible  in  favor  of  insurer  as  prima  facie  evidence  of  facts 

stated  in,  981. 
waiver  of,  by  mutual  companies,  991. 
estoppel,  as  applied  to  insurers,  992. 
assured  may  show  errors  in,  993. 

see  McMasters  v.  Ins.  Co.  of  N.  America,  993. 
instances  of,  993-998. 

notice  of  total  loss  does  not  dispense  with,  998. 
see  Beatty  v.  Lycoming  Ins.  Co.,  998-1005, 
false  swearing  in,  effect  of,  1005. 
instances  of,  1005-1009. 
must  be  wilful  intent  to  defraud,  1008. 
honest  mistake  in,  is  not,  1005-1009. 
overstatement  of  value,  1007. 


PROFITS  : 

of  business,  may  be  insured,  123. 

PROHIBITED  ARTICLES  : 

may  be  kept,  when,  140,  143,  169,  170. 

see  Harper  v.  Albany  Mu.  Ins.  Co.,  170  n  7. 

PROHIBITED  USES : 

policy  invalidated  by,  when,  312, 
effect  of,  580. 
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PROMISSORY  WARRANTIES: 

as  to  occupancy,  what  is,  415-422. 

to  watchman,  415. 

what  are,  422. 

as  to  watchman,  422. 

see  Ripley  v.  Mtna  Ins.  Co.  422. 
representation,  is,  when,  423-425. 
failure  to  keep,  avoids  policy,  425. 
construed  in  reference  to  risk,  425. 
according  to  intent  of  the  parties,  426. 
see  Aurora  F.  Ins.  Co.  v.  Eddy,  426-432 
See  Warranty. 


PROPOSALS  FOR  INSURANCE : 

made  by  mail,  withdrawn  before  acceptance,  40. 
see  McCuUough  v.  Eagle  Ins.  Co.,  40  ;?.  2. 
but  see  contra  Adams  v.  Lindell,  40  n  1. 

Holbrook  «.  Comml.  Union  Ins.  Co.,  41  n  1. 

Hamilton  v.  Lycoming  Ins.  Co.,  41  n.  1. 

PRO  RATA : 

clause,  in  reinsurance,  194. 


PROXIMATE  CAUSE: 

determines  liability  of  company,  262-273. 

PRELIMINARY  PROOFS : 

See  Proofs  op  Loss. 

PREMISES : 

what  are,  embraced  in  policy  upon. 

policy  waiving  goods,   condition  prohibiting  keeping   of  gun- 
powder on  "  premises,"  effect  of,  149  n  2. 
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PRESUMPTION : 

that  insurer  knows  usages  of  risk,  109. 
illustrations,  109,  also  n  2,  3. 

that  insurer  knows  sense  which  words  have  acquired  in  a  trade 
by  usage,  143. 

PREMIUM :  * 

what  is,  in  insurance  contract,  4. 

not  agreed  upon,  under  parol  contract,  presumptions  aa  to,  22. 

assured  must  be  bound  to  pay,  23. 

must  be  agreed  on  in  parol  contract  to  insui'e,  33  «  1 

how  may  be  shown,  37-38. 
payment  of  after  buildings  are  burned,  effect  of,  49  n  4. 

see  Whittaker  v.  Farmers'  Union  Ins.  Co.,  49  w  4 
Baldwin  v.  Choteau  Ins.  Co.,  50. 

Commercial  Mti.  Marine  Ins.  Co.  v.  Union,  etc.,  Ins.  Co.,  51. 
acknowledgement  of  payment  of,  in  policy,  69-70. 

see  Bochen  ?j.  Williamsburgh  Ins.  Co.,  69. 
prepayment  of,  essential  to  bind  company  when,  67. 

part  payment  of,  effect  of,  67. 
prepayment  may  be  waived,  question  whether  was,  forgery,  67. 

how  waived,  68. 
charged  in  general  account,  68. 
when  habit  of  charging  is  shown,  68 
must  be  shown  that  practice  has  been  to  give  credit  for,  to  the 

assured,  68. 
when  practice  as  to  giving  credit  to  others,  may  be  shown,  68. 
sending  policy  to  assured,  proof  that  credit  is  given,  unless,  68. 
note  given  for,  not  paid,  effect  of,  70,  71. 

see  Mowry  v.  Home  Life  Ins.  Co.,  71  n  1. 

ession  of  policy,  evidence  of,  payment  of,  when,  70. 

when  not,  72. 
property  received  in  payment  of,  71  n  1. 
agent  may  waive  p.iyment  of,  71 

see  however,  Critchett  v.  Am.  Ins.  Co.,  74  n  6. 
waiver  of  may  be  shown  how,  72. 
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PREMIUM. 

sending  policy  for  examination,  72. 

usage  to  collect,  effect  of,  75. 
how  may  be  paid,  73,  74. 

payment  by  check,  74. 

in  property,  74. 

by  note,  74. 

changing  in  account,  74. 
credit  for,  -will  be  inferred  when,  75,  76. 
usage  of  company  to  collect,  where  policy  is  delivered,  effect  of, 

in  case  of  agreements  to  insure,  75,  77-84. 
broker,  cannot  waive  payment  of,  76. 
in  case  of  mutual  companies,  79. 

executed  contracts  generally  understood  to  be  contemplated,  81. 
in  case  of  agreements  to  insure  not  due  until  policy  is  made,  77, 
84. 

see  Kelly  v.  Com.  Ins.  Co.,  78  n  6. 
Post  V.  ^tna  Ins.  Co.,  71.  n  4. 
Whittaker  v.  Merchants'  Union  Ins.  Co.,  82. 
acceptance  of  additional,  after  forfeiture  of  policy  for  breach  of 

condition,  efEcct  of,  204  n  1. 
knowledge  of,  by  insurer,  necessary,  205. 
right  of  assured  to  recover  back,  exists  when,  286. 
sending  by  mail  operate  as  payment  of,  when,  343. 
promise  to  pay  additional  in  certain  event,  effect  of,  416. 

habitual  use  intended,  416. 
rate  of  does  not  determine  character  of  risk,  490. 
paid  to  other  companies,  misrepresentations  as  to,  572. 
rate  of,  not  test  of  character  of  risk,  600. 


R. 
RE-BUILD : 


right  of  insurer  to,  when  exists,  322. 
effect  of  notice  of  an  election  to,  322-334. 
contract  is  personal  with  insured,  322  n  2. 
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RE-BUILD—  Continued. 

right  to  must  be  exercised  according  to  terms  of  policy,  322. 
how  election  to  may  be  established,  323,  325. 
must  be  signified,  323-325. 
see  Garrett's  Appeal,  323-325. 
failure  of  company  to  rebuild,  damage,  326, 
rule  as  to  election  to,  in  New  York,  327 
see  Morrell  v.  Irving  Jns.  Co.,  327  n  1 

Hindman  v.  Westchester  F.  Ins.  Co.,  331. 
see  also  Brady  v.  N.  W.  Ins.  Co.,  333  n  1 
but  see  Home  Mu.  Ins.  Co.  v.  Garfield,  333. 


RECEIVER : 

appointment  of,  affect  of,  1025. 

RECEIPTOR : 

Las  insurable  interest  when,  692. 

REFORMATION  OF  POLICY: 

should  be  sought  when,  10. 

cannot  be  had  when  mistake  is  mutual,  21,  22. 

see  Mead  v.  Westchester  Ins.  Co.,  21  n  2. 
when  policy  does  not  state  Contract  made,  49. 
when  defective,  87,  88,  89. 
rules  as  to,  1991. 
when  will  be  reformed,  1091. 

must  be  shown  not  to  embody  the  contract  made,  1097. 
acceptance  of  policy,  effect  of,  1099. 
must  be  mutual  mistake,  1105. 

proceedings  for  must  be  before  final  judgment,  1107. 
may  be  commenced  after  a  loss,  1108. 

see  Van  Tuyl  v.  Westchester  F.  Ins.  Co.,  1008. 
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RE-INSURERS  : 

misrepresentation  and  concealment,  584. 


REINSURANCE  : 

rules  as  to,  817-821. 

construction  of  pro  rata  clause  in,  194. 

insolvency  of  insurer,  effect  of.  194,  195. 


REMEDIES  UPON  POLICIES  : 

form  of  action,  1117. 
who  may  sue,  1118-1125. 

■when  joint  action  may  be  maintained,  1125. 

trover  lies  for  policy  not  delivered,  when,  1127. 

remedies  in  equity,  1128. 

what  declaration  must  contain,  1130. 
when  policy  is  under  seal,  1117. 

what  complaint  or  declaration  must  contain,  1118,  1130-1145. 
for  negligence  in  procuring  policy,  1118. 
on  parol  agreement  to  insure,  1118. 

rule  as  to  assignees  of  policy,  1118-1121. 

when  policy  is  made  to  A  "  on  account  of  B,"  rule,  1121. 
when  policy  is  made  payable  to  mortgagee,  mortgagor  may  sue, 

when,  1122. 

see  Coats  v.  Penn.  F.  Ins.  Co.,  1122. 
when  action  is  brought  by  assignee  or  payee,  rule,  1123. 
payee  of  policy  may  sue  in  some  States,  1123. 

not,  in  others,  1123. 

see  Hartford  F.  Ins.  Co.  v.  Davenport,  1123. 
rule  when  payee's  interest  covers  the  whole  loss,  1123. 
rule  when  statute  gives  assignee  of  chose  in  action  authority  to 

sue,  1123.  ' 

when  policy  is  renewed  by  assignee,  rule,  1123. 
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REMEDIES  UPON  POLICIES— Continued. 

rule  when  policy  is  under  seal  and  assignment  is  not,  1124. 
policy  issued  in  name  of  company,  when  in  fact  the  property  be- 
longs to  an  individual,  rule,  1124. 
when  policy  is  issued  to  two  or  more  persons,  1124. 
when  policy  is  assigned  for  benefit  of  two  or  more  persons  whose 
interests  are  several,  1124. 

see  Kausal  v.  Minn.,  etc.,  Ins.  Co.,  1125. 
trover  lies  for  policy  made  but  not  delivered,  when,  1127. 
i-emedy  of  assured  in  equitj'',  1128,  1129. 
declaration  or  complaint  must  set  forth  an  insurable  interest  in 

plaintiff,  when,' 1130. 

must  set  forth  a  loss  under  the  policy,  1130. 

must  allege  performance  of  conditions,  1130.  n  3. 
see  Ferrer  v.  Home  Ins.  Co.,  1130.  n  3. 

must  allege  a  loss  from  a  peril  not  excepted  against,  1130, 
1131,  1132. 
must  allege  performance  as  to  proofs  of  loss,  etc,  or  facts  which 

excuse,  1130,  1131. 
insurer  not  liable  for  interest,  when,  114t). 
right  of  assured  to  sue  a  re-insuring  company,  1145. 
rule  when  there  are  several  policies  1144. 
jurisdiction,  1147. 


REMOVAL  OP  GOODS : 

from  place  insured,  by  consent,  rule,  122. 


RENEW : 


parol  contract  to,  binding  when,  36  n  3. 
see  Baubie  v,  jEtna.  Ins.  Co.,  36  ti  3. 


RENEWAL : 


ot  policy  may  be  by  parol,  43. 

set  Ludwig  v.  Jersey  City  Ins.  Co.,  43. 
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RENEWAL—  Continued. 

change  of  location  of  risk,  before,  effect  of,  43. 

of  policy  at   gross   sum,  destroys   distribution   fixed   fn   policy, 

133. 
of  policy  after  brencli  of  condition,  effect  of,  178. 
of   policy,  after   forfeiture   for   breach   of   conditions,  effect  of, 

204-207 
of  policy,  effect  of,  334. 
if  intended  to  change  original  contract,  must  be  done  in  receipt, 

334. 

see  Briggs  v.  Albany  Ins.  Co.,  834. 
takes  effect  from  date  of  expiration  of  policy,  335. 

see  Bast  y.  Byrne,  335. 
contract  for,  may  be  made  when,  336. 
action  for  loss,  should  be  on  original  policy,  336. 


REPAIRS : 

ordinary,  do  not  increase  risk,  601-603. 

assured   may   make  ordinary,  without  invalidating   the   polic^', 

601. 

see  Franklin  F.  Ins.  Co.  v.  Chicago  Ice.  Co.,  601. 

provision    in  policy  prohibiting,    relates  to  the  occupation    as  a 

business,  602. 

alterations  made  by  tenant,  effect  of,  603. 

question  whether  were  reasonable,  is  for  jury,  603. 


REPRESENTATIONS : 

need  only  be  substantially  true,  501. 
illustrations,  501. 

see  Sims  v.  State  Ins.  Co.,  502  n  1. 
Ins.  Co.  of  North  America  v.  McDowell,  502. 
as  to  keeping  of  ashes,  503. 

See  Waeeanties  a.nd  REPRESENTArroNS. 


1404  Index. 

REPUGNANT  CONDITIONS : 


rule  as  to,  169-177. 

written  overcomes  printed  condition,  140,  143,  160. 

on  stock  of  goods   such  as  is  usually  kept  in  country  store,, 
effect  of,  169. 


RIGHT  TO  CANCEL : 

policy  when  exists,  288. 
how  must  be  exercised,  288-293. 
not  when  loss  is  imminent,  293. 
does  not  exist  when  policy  is  assigned,  unless,  337. 
notice  of  cancellation  must  be  given  to  assured,  337. 
of  to  broker  not  suflScient,  887. 


RIOT 


what  is,  within  meaning  of  term  employed  in  policy,  139  n  1. 
see  Lycoming  F.  Ins,  Co.  v.  Schenck,  139. 


RISK: 


failure  of  company  to  notify   assured  of  rejection  of,  effect  of, 

24. 
occupation  of,  does  not  arise  from  mere  delay,  25. 
rule  when  premium  has  been  paid,  25. 
application,  and  acceptance  of  by  mail,  45-47. 

see  Tayloe  v.  Merchant's  F.  Ins.  Co.  45  n  5. 
rejected  by  mail,  no  liability  attaches,  46. 
attaches  from  time  notice  of  acceptance  is  posted,  52. 
acceptance  of,  from  what  time  liability  dates,  49. 


RISK: 


place  of,  material  element  of,  113-122. 

description   of,   may  overcome   conditions  in  policy,  140,   143, 
169,  170. 
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insurer  bound  to  know  true  state  of,  559. 

examination  of  by  insurer,  574. 

change  or  increase  of,  what  is  effect  of,  578-611. 

incidents  of,  594. 

void  sale  of,  not  alienation,  703. 


ROOM: 


meaning  of,  in  policies,  143. 

see  Whitmarsh  v.  Conway  Ins.  Co.,  143. 


S. 
SALE: 

of  goods  kept  for  sale,  not  alienation,  303. 


SHERIFF : 

who  has  attached  property  has  insurable  interest  therein. 

SHIFTING  RISK. 

stock  of  merchandise  etc.,  kept  for  sale,  is,  109,  110. 

see  Draper  v.  Hudson  River  Ins.  Co.,  110. 

what  is,  109-113. 

illustration,  109  n.  3. 

usages  of  risk,  insurer  presumed  to  be  familiar  with,  109. 

•«  SHIP  ON  THE  STOCKS  " : 

policy  covering,  does  not  embrace  timber  prepared  for  use,  but 

not  attached  to  keel, 130. 
see  Hoode  v.  Manhattan  Ins.  Co.,  130. 
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SILVER  PLATE : 

policy  on,  does  not  include  silver  goods,  135, 

SMOKING: 

warranty  against,  rule  as  to,  426,  432. 

see  Aurora  Ins.  Co.  «.  Eddy,  426-432. 

SPECIAL  AGENT: 

distinction  between  powers  of  and  general,  873-878. 

SPECIAL  CONDITIONS : 
effect  of,  721-725. 

SPECIFIC  PERFORMANCE : 

of  contracts  to  insure,  will  be  enforced  in  equity  when,  30  n. 

33-36. 

see  Security  Ins.  Co.,  v.  Kentucky  F.  &.  M.  Ins.  Co.,  30  n.  2. 

Relief  Ins.  Co.,  v.  Shaw,  32  n.  1. 

Ellis  V.  Albany  City  F.  Ins.  Co.,  35  n. 

Audubon  v.  Excelsior  Ins.  Co.,  35  n  1. 

Franklin  Ins.  Co.,  v.  Hewitt,  35  n  1. 

Goodall  V.  N.  E.  F.  Ins.  Co.,  35  w  1. 
demand  for  issue  of  policy  not  necessary  when,  35,  36. 
how  form  and  provisions  of  contract  determined,  36. 
how  contract  is  proved,  36-39. 
conditions  precedent  must  be  complied  with,  39. 
plaintiff  must  establish  contract,  39. 
binding  receipts,  39. 

STATUTE  OF  FRAUDS : 

does  not  npply  to  parol  contracts  of  insurance,  10,  11  n. 
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STEAM  SAW  MILL : 

policy  on,  covers  what,  130. 

STOCK  IN  TRADE : 

policy  covering,  how  construed,  134. 
words  of  limitation,  etc.,  effect  of,  134. 
illustrations,  134. 
see  Crosby  y.  Franklin  Ins.  Co.,  134. 

STOCKHOLDER : 

has  no  insurable  interest  in  corporate  property,  653. 

STORE  FIXTURES : 

embrace  what,  143  n.  4. 

see  Whitmarsh  v.  Conway  Ins.  Co.,  143  n.  4. 
Thurston  v.  Union  Ins.  Co.,  143  n.  1. 

STOVES : 

used  in  building,  warranty  as  to,  426-452. 
see  Aurora  F.  Ins.  Co.,  v.  Eddy,  436-432. 


SUBMISSION : 

to  arbitration  may  be  revoked,  10,  11. 


SUBROGATION: 

insurer  not  entitled  to,  when,  339,  340  n  1,  341  n.  1. 

right  of  insurer  to,  1064. 

to  rights  of  mortgagee,  1064. 

rule  when  loss  is  less  than  mortgage,  1066. 

does  not  exist  when  policy  insures  to  benefit  mortgagor,  1066. 
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SUBROGATION—  Continued. 

right  does  not  exist  when  only  part  of  the  mortgage  debt  is 

covered  by  insurance,  1077. 
as  to  -wrong-doers,  1080. 
insurer  may  sue  in  name  of  assured,  1081. 
settlement  with  assured  after  payment  of  loss,  rule,  1085. 
assured  can  have  but  one  satisfaction,  1085. 
when  insurer  is  estopped  from  recovery  of  wrong-doer,  1086. 
rule  when  mortgagor  assigns  policy  to  mortgagee,  1080. 


SUBSTITUTION : 

by  insurer  of  policies  in  other  companies,  effect  of,  49. 

see  Dayton  Ins.  Co.  v.  Kelly  59  n  1. 
assured  may  notify  60-63. 

see  Excelsior  Ins.  Co.  v.  Royal  Ins.  Co.,  62  9.  1. 
may  sue  substituted  company,  59-63. 

see  Mackie  u.  European  Ass'n.  Co.,  62. 


SUMMER  HOTEL : 

vacant,  when,  221. 

SURRENDER : 

assured  may,  policy,  for  cancellation,  315. 

SURETY: 

has  insurable  interest  in  property  of  i^rincipal  when,  686. 

SUSPENDED ; 

policy  may  reattach,  180-183. 
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SUEVEY : 

term  includes  what,  189. 


TENANT  : 

acts  of,  avoid  policy  when,  589. 

alterations  made  by  tenant  do  not  avoid  policy  unless,  603. 

TENANT  BY  CURTESY : 

has  insurable  interest,  690. 

TENANTS  BY  DOWER  : 

has  insurable  interest,  690. 

TENEMENT  BLOCKS : 

not  unoccupied,  when,  221. 

THRESHING  MACHINE : 

rule  as  to  place  of  risk,  120. 

see  Everett  v.  Continental  Ins.  Co.,  120. 


TITLE ; 


mistatements  as  to  by  agent  of  insurer,  effect  of,  9  w  2. 
insured  stating  that  he  is  '  owner '  effect  of,  194-204,  302. 

mortgagor,  199. 
mistatements  of,  in  policy,  does  not  necessarily  invalidate  policy, 
195-204. 
by  contract  for  purchase,  sufficient  when,  195-204. 
89 


1410  Index. 
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equitable,  is  insurable  interest,  196-204. 
misstated  in  policy,  defect  cured  if  assured  becomes  vested  with 
such  title  before  loss,  201,  202. 

see  Mayes  v.  Hartford  F.  Ins.  Co.,  202  n  1. 
mistatements  as  to,  effect  of,  375. 
failure  to  state,  in  application,  avoids  policy  •when,  409  n  2. 

see  Waller  v.  Northern  Assn.  Co.,  409  n  2. 
neglect  to  state  true  state  of,  559. 


TOOLS : 

policy  on,  covers  patterns,  130. 

TOTAL  LOSS: 

what  is,  283. 

TO  WHOM  IT  MAT  CONCERN : 

policy  issued  to,  rules  as  to,  1120. 

TRANSFER: 

consent  of  insurer  to,  of  void  does  not  validate,  336. 
of  policy,  does  not  vitalize,  void,  336. 

TRESPASSER  : 

has  no  Insurable  interest,  658. 

TRIP-HAMMER  SHOP: 


policy  on,  covers  what,  213. 
what  amount  to,  occupancy  of,  213. 
see  Keith  v.  Quincy  Ins.  Co.,  213. 
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TROVER : 

lies  for  policy  when,  1127. 

TRUSTEE : 

has  insurable  interest,  685. 

TURPENTINE : 

keeping  of  prohibited,  may  be  kept  when,  170. 

UNLAWFUL  USB 

of  buildings,  effect  of  on  policy,  229. 


USAGE 


of  company,  as  to  collection  of  premiums,  effect  of,  75. 

of  risk,  insurer  presumed  to  know,  109. 

effect  of  as  to  place,  116. 

see  McCluer  v.  Girard  F.  M  Ins.  Co.,  116. 

meaning  acquired  by  words  by,  cannot   overcome  judicial  inter- 
pretation, 174. 

cannot  overcome  plain  conditions  of  policy,  175. 

of  risk,  do  not  amount  to  increase  of,  594-597. 

presumed  that  insurer  knows  meaning  words  how  acquired  by  in 
a  certain  trade,  143. 
see  Whitmarsh  v.  Conway  Ins.  Co.,  143  n.  4. 


USE; 


of  premises,  incidental  or  ordinary,  478, 

see  Billings  v.  Tolland  Co.  Mu.  Ins,  Co,.  478. 
Dobson  V.  Sotheby,  480. 
Shaw  V.  Robberds.  480, 
prohibited,  482. 
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USE —  Continued. 

see  Cerf  v.  Home  Ins.-  Co.,  484. 

Mead  y.  N.  W.  Ins.  Co.,  482. 

Williams  v.  Fireman's  Fund  Ins.  Co.,  485. 

Mears  v.  Humboldt  F.  Ins.  Co.,  487  w  1. 
change  of,  does  not  avoid,  489. 
prohibited,  effect  of,  580. 

description  of,  in  policy,  only  relates  to  present,  490. 
violating  conditions,  need  not  be  by  assured  himself,  498. 


USES  OF  PROPERTY : 

effect  of,  in  determining  intention  as  to  place  of  risk,  115-122. 


V. 
VACANT  : 

premises,  policy  covers  when,  208. 

conditions  against  increase  of  risk  do  not    apply  to,  when,  208 

210. 
premises  becoming  without  fault  of  assured,  rule,  215  217. 
becoming,  but  not  at  time  of  loss,  214. 
temporary  vacancy,  215,  221-223. 
for  a  week,  to  attend  funeral,  215. 

see  Franklin  F.  Ins  Co.  v.  Kepler,  215. 
four  days  on  change  of  tenants,  215. 

see  Ridge  «.  Scottish,  etc.,  Ins.  Co.  215. 
distinction  between  the  two  cases,  215. 
tenement  blocks  not,  when,  221. 
summer  hotel,  is  when,  221. 
agent  consenting  to,  effect,  221. 
owner  moving  into  house,  221. 
engaging  person  living  near  to  look  after,  221  n. 
■vacant  and  unoccupied  rule  as  to,  218-228. 
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YACANT—  Continned. 

see  Stupetski  v.  Transatlantic  F.  Ins.  Co,  222. 
vacant  or  unoccupied,  rule  as  to,  223-226. 
see  Herman  v.  Adriatic  Ins.  Co.,  223. 
Fitzgerald  v.  Conn.  F.  Ins.  Co.  225. 
provision  in  policy  that  if  premises  "  shall  be  left  unoccupied  " 

effect  of,  209,  210. 
"  shall  remain  unoccupied,"  209. 
become  vacant,  210. 
"  unoccupied,"  210. 
what  amounts  to  occupancy,  209-223. 

see  Whitney  v.  Black  River  Ins.  Co.,  209  n.  6. 
Paine  v.  Agricultural  Ins.  Co.,  208  n.  4. 
Haight  y.  Continental  Ins.  Co.,  211,-213. 
Keith  V.  Quincy  Ins.  Co.  213. 
Ashworth  V.  Builders  Ins.  Co.  214  n.  2. 
or  unoccupied,  209. 
vacated,  209. 

or  unoccupied  when  insured,  200. 
temporary  vacancy,  215. 

knowledge  of  insurer  that  premises   are,  when  insured,  effect, 
211,  217,  221. 

see  Haight  v.  Continental  Ins.  Co.,  212. 
practical  occupancy,  consistent  with  nature  of  risk  required,  209- 
226. 


VALUE : 

of  property  destroyed,  how  ascertained,  1040, 1044. 

VALUED  POLICIES : 
what  are,  96. 

VALUED  POLICIES : 

test  for  determining  whether  are  or  not,  96-101. 
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VALUED  POLICIES— Conimt^d 

illustration,  96,  97,  98. 
words  "  valued  at  "  generally  make,  97. 
see  Haris  v.  Eagle  F.  Ins.  Co.  98,  99. 
Lewis  V.  Rucker,  100, 
what  are  not,  101. 

see  Cushman  v.  N.  H.  Ins.  Co,  103. 

Brown  v.  Quincej»Mu.  F.  Ins.  Co.,  106, 
when  portion  of  property  not  at  risk.  107. 
valuation  fixed  by  company,  107. 

see  Farmers  Mu.  Ins.  Co.,  107  n.  6. 
Fuller  V.  Boston,  etc.  Ins.  Co.  108. 
Phenix  Ins.  Co.  v.  McLean,  108. 


VENDEE : 

of  lands  under  contract  to  purchase  "  owner  "  within  meaning 
of  term,  195-204. 

see  Hough  v.  City  F.  Ins.  Co.,  195. 

Farmers,  etc.  Ins.  Co.  v.  Fogleman,  197 
of  land  has  insurable  interest,  689. 


VESSEL: 


policy  on  against  fire,  343. 
general  average,  343. 


VERBAL : 

misrepresentations  as  to  risk,  550. 

VERBAL  APPLICATION : 

policy  issued  on,  effect  of,  410. 
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VOID; 

policy  not  treated  as,  for  breach  of  condition,  178. 
policy  covering  risk,  which  charter  prohibits,  is,  337. 
policy,  in  part,  void  in  toto  unless,  382. 
sale,  not  tin  alienation,  703. 


VOISINAGE : 

possible  loss  insurable,  658. 

VOUCHERS :       ' 

when  must  be  produced  as  part  of  proofs  of  loss,  987. 

if  destroyed,  duplicate  should  be  produced  if  possble,  987  n,  3. 

see  Farmers  F.  Ins.  Co.  v.  Mispelhorn,  987  n.  3. 

WAGER  POLICIES : 

what  are,  93-95. 
void  when,  93,  94. 

"WAGON:" 

insurance  on,  rule  as  to  place  of  risk,  118. 
see  Graves  v.  London,  etc.  Ins.  Co.,  118. 


WAIVER : 

of  prepayment  of  premium,  67. 

may  be  implied  from  what,  68,  69-75. 

burden  of  establishing,  on  assured,  71  n.  1. 

may  be  shown  how,  72. 

of  conditions  in  policy,  when  implied,  207. 

insurer  may  waive  breach  of  condition  against  assignment,  756. 
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WAIVER—  Continued. 

how  may  be  shown,  757. 

of  defects  in  proofs  of  loss,  929  w  1,  «  2. 

of  notice  of  loss,  by  agent,  936-638,  965  n  2. 

what  amounts  to,  937,  938,  943-954. 

failure  to  object  to  proofs  of  loss,  amounts  to,  944-954. 

after  breach  of  condition  as  to  proofs,  rule,  947,  948. 

see  Brink  v.  Hanover  .Ins.  Co.,  948. 
promise  to  pay,  after  breach,  is,  949. 
failure  to  set  up  breach  in  action  to  recover  loss,  949. 
of  defective  proofs  of  loss,  rules  as  to,  965-983. 
insurer  estopped  from  setting  up  defects  when,  965-983. 
Illustrations,  965-983  and  notes, 
waiver  of,  by  acts,  967-983  and  notes. 

of  notice  of  loss  does  not  waive  proofs  of  loss,  976. 
sending  agent  to  examine  premises  is  not  waiver  of  proofs  of 

loss,  976,  977. 
adjustment  of  loss,  is,  977. 
rule  as  to  what  constitutes,  978. 

see  Williamsburgh  City  F.  Ins.  Co,  v.  Cary,  978. 
approval  of,  cannot  be  withdrawn,  978. 
of  defenses  to  action  on  policy,  989. 
implied,  when,  1149-1161. 
establishes,  dispenses  with  proof  of  performance  of  conditions, 

1149. 
See  Ins.  Co.  v.  Todd,  1149. 
how  may  be  shown  1149-1161. 

illustrations,  1149-1161  and  notes. 

see  Brady  v.  Western  Ins.  Co.  1153  n  5. 

Whited  V  Germania  F.  Ins.  Co.  1157. 


WATCHMAN: 

statement  that  one  is  kept,  effect  of,  415. 
warranty  to  keep,  rule  as  to,  432,  435-443. 
See  Ripley  v.  Mina,  Ins.  Co.,  432. 

Gloucester  Mfg.  Co.  v.  Howard  F.  Ins.  Co.,  443. 


Index,  1417 

WAREHOUSEME\T : 

have  insurable  interest,  664. 

WARRANTY : 

in  presently  as  to  occupancy  of  building,  226. 

building  described  as  occupied  for  certain  purpose,  is,  227. 

see  Hobley  v.  Dance,  227. 
that  building  shall  not  be  used  for  hazardous  purposes,  227,  228. 

See  Dough  v.  City  F.  Ins.  Co.,  228. 

WARRANTY : 

discription  of  risk  is,  unless,  355-360. 

as,  where  house  is  described  as  filled  in  with  brick,  355. 

rule  when  falsity  known  to  agent,  355  ii  3,  360  and  notes. 

examination  of  risk  by  insurer,  360. 

when  knowledge  by  agent  is  not  imputable  to  compan}'-,  360. 

waiver  of  by  agent,  361. 

see  Mechler  v.  Phenix  Ins.  Co.,  361-365. 
policy  must  clearly  show  that  application  is  part  of  policy,  365. 

illustrations,  365-370. 
application  may  be  in  part  adopted,  370. 
application  not  binding  unless  made  by  assured,  372. 
renewal  subject  to  application,  when,  373. 
policy  cannot  be  burdened  with  new  restrictions,  374. 
indorsements  on  policy,  part  of,  374. 
when  language  of  policy  prevails  over  application,  374. 
what  is  embraced  in  mutual  policy,  375. 
misstatement  as  to  title,  375. 

as  to  incumbrances,  375. 
have  to  be  construed,  416. 
doubtful,  rule,  417. 

see  Wilson  v.  Conway  F.  Ins.  Co.,  417  n  2. 
qualification  of  statements  in  application,  effect  of,  417. 

See  Redman  v.  Hartford  Ins.  Co.,  417. 
not  to  be  construed  so  as  to  require  unlawful  act,  473-475. 
custom  of  trade  as  affecting,  433. 
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incidents  of  business  as  affecting,  433. 


See  U.  S.  Ins.  Co.  v.  Kimberley,  483  n  4. 
rule  wiien  insurer's  agent  examines  premises  and  knows  condi- 
tion of,  434. 

see  Washington  Ins.  Co.  v.  Davidson,  434. 
Mooney  v.  Howard  Ins.  Co.,  434. 
how  extent  of  is  determined,  435. 

see  McCullough  v.  Norwood,  435. 
rules  for  construing,  435-443. 
condition  precedent,  444—450. 
continuing,  what  is,  450-458. 

See  Wood  v.  Hartford  F.  Ins.  Co.,  450. 
breach  of  must  be  pleaded,  503. 

See  Pkomissory  Waeeanties  : 
not  agreed  upon  between  parties  not  binding  on  assured,  87. 
when  matters  in  application  are  not,  411. 

see  Fitch  v.  Am.  etc..  Life  Ins.  Co.,  411. 
statements  in  policy  relative  to  risk,  are,  414. 
illustrations,  414-422. 
statements  as  to  incumbrance  are,  300-302. 


WARRA^STTIES  IN  FRE8ENTI: 

statement  as  to  occupancy,  when  is,  414. 
See  Waeeanty. 


WARRANTIES  AND  REPRESENTATIONS: 
representations  ;  must  be  material,  439. 
representations  of  interests,  amounting  to,  467. 
as  to  occupancy,  are  when,  469. 
as  to  method  of  use,  are  when,  469. 
unlawful  act  not  required,  475. 
fluctuating  uses  ;  permanent  uses,  475. 
rule  as  to  incidental  uses,  478. 
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WARRANTIES  AXD  REPRESENTATIONS— Cbwitiwwec?. 

prohibited  uses,  482. 

change  of  use,  489. 

distinct  contracts,  490. 

effect  rate  of  premium  on  character  of  risk. 

description  of  use  ;  warranty  in  presenti. 

effect  of  list  of  hazards  upon  contract. 

implied  license. 

representations  substantially  true. 

ashes  ;  method  of  keeping. 

breaches  must  be  plead  or  relied  on  at  trial. 

what  are  representation,  459-463. 

need  only  be  true  as  to  material  matters,  459. 

question  of  materiality,  for  jury,  459. 

insurer  must  have  been  influenced  by,  460. 

evidence  of  insurance  men  not  necessarily  conclusive,  460. 

assured  not  held  to  literal  truth  of,  461. 

test  of  materiality  of,  463-467. 

fatal  representations  of  interest,  467. 

as  to  occupancy,  469. 

as  to  method  of  use,  471. 
as  to  fluctuatiug  occupancy  of  premises,  475. 
permanent  uses,  475. 

"Wearing  "  apparel "  insurance  on,  rule  as  to  place  of  risk,  119, 
see  Lonsueville  y.  Western  Ass'o.  Co.,  119. 


WHALE  OIL: 

keeping  of  prohibited,  may  be  kept  when,  170. 

WIDOW : 

of  assured,  rights  of  under  policy,  302. 
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